Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  general ions  on  library  shelves  before  il  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

Il  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  diflicult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parlies,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  plus  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  b<x>k  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 

countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  il  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  hooks  while  helping  authors  ami  publishers  reach  new  audiences.  You  can  search  through  I  lie  lull  text  of  this  book  on  I  lie  web 
at|http  :  //books  .  qooqle  .  com/| 


► 


AMEKICAN    EEPOETS 


ILL  DECISIONS  OF  GEKEBH  [NTEBEST 

DBCIDKD    IN 

THE  COUETS  OF  LAST  BESOKT 

SEVERAL  STATES, 

NOTES  AND  REFERENCES 

BT 

IRVING  BROWNE. 

Vol.    LI. 


T6    ALABAMA;     43     ARKANSAS:     44    ARKANSAS;    20    FLORIDA;    T 

GKOBOIA;  110  ILLINOIS:  101  INDIANA;  36. LOUISIANA  ANNUAL: 

S  MACKEY:    63  MICHIGAN;    81  MISSOURI;   (   MONTANA;   IB 

NEVADA;    3D  NKW  JKLtSKY    EQUITY;    43-OfIK)   STATE; 

106  PENNSYLVANIA    STATE;    100    PENNSYLVANIA 

STATE:  14  RHOD.'.  ISLAND;  63  TEXAS:  IB  TliXAS 

COURT  OP  APPEALS;    63  WISCONSIN. 


SAN  FRANCISCO : 
BANCROFT-WHITNEY  COMPANY, 

Law  Puilhkiu  ako  Law  Bookklliu, 


JUL  2  9  194J 


•Mm4,aoaordlD|toaatof  Oancroacln  th*  rmur  «l*ht«»i  bundnd  md  eighty  Urn, 
BT  JOHN  D.  PARSON&  J*-, 


SCHEDULE 


f  STATE  REPORTS  FROM  WHICH  CASES  HATE  BEEN  SELECTED 
FOR  THE  AMERICAN  REPORTS. 


The  volumes  of   State  Report*    mre    in    parenthesis,  and  the  Tnlnmns  of 

American  Reports  in  heavy  letter. 

(44)4;  (45)  8;  (46)  7;  (47)11;  (48)  17;  (49,  50)  20;  (51,  52)  28; 
(53,  54)  f  ,56)  28;  (58)  28;  (59,  60)  81;  (61)  82;  (62)  84;  (03)  85; 

(64)  88;   (65;   »;  (00)41;  (67)  42;  (08,  OS)  44;  (71)48;  (79)47; 
(78,74)49;        )  51. 

Ma  (25)  4;  i'i.;,  7;  (27)11;  (28)18;  (29,30)21;  (31)  25;  (32)  2* ; 
(S3)  84;  (34i  38;  (35)87;   (88)88;  (87)40;  (88)42;  (80)48;  (40, 
41,43)48;         .44)61. 
Baxter  (Tenn.)  (1)  2.1;   (2)  no  cases;    (3,4)27;    (5)80;    (6,7)88;    (8)86; 
'9)  40. 

'■J-)  (7)  3 ;  (8)  8;  (9)  15;  (10)  18;  (11)81;  (12)  28;  (13)  8«;  (14)80. 
nil  (39)  2;  (40)4;  (41,42)10;  (43,  44,46,48)18;  (47,  48)  17;  (48. 

60)l!>;  (.,lt  21;  (62)  88;  (63) 81;  154)35;  (of1"    -'"  *"    " 

"3)41;  (■»«;  (60,  61)44;  (SB)  4.>;(68,  6  ,  __ 
(1)  9;   (2,  3)  25  ;  (4)  84;  (5)  4ft;  (6)  46;  (7)  40. 

(36)4;    (37,38)0;    (38)11'      (40)18;    (41.42)10;    (43)21; 
!6;      5)  29;  (46)  88  ;  (47)  86 ;  (48)40;  (49)44;  (50)  47;  (SI) 

Florida  (13)  7:  (14)  14;  (15)31;  (16)28;  (17)86;  (18)  48;  (19)46;  (80)61. 
"      Bi*(40)«-.  (41.42)6;  (43,  44)0;  (46,46)12;  (47,  48,49,60)16;  «" 
62,63,  64.  55.  56)  81;    (57,58)24;    (69,60)27;    (61)84;  (62)8 


Bmh(k; 


Colorado 


Georgia  (40)  ■?■  (41.42)5;  (43,44)9;  (46,46)12;  (47,48,49,60)15;  (61, 
'2,  53,  >5,  56)  21 ;  (57,58)24;  (69,60)27;  (61)  84;  (62)  85; 
33)8i-  4)87;  (06)88;  (08)42;  (67)44;  (08)46;  (89)47;  (70) 
•8;  (71)  51. 

Srattan(Ta.)fiaj8;  (21)8;  (22)  12;  (23)  14;  (24,  25)  18;  (26,  27)  21; 
(28,2(1,26;  (31)81;  (30)82;   (32)84;  (33)88. 

HeiakeU  (Tean.)  1 1)  2 ;  (2)5;  (3)  8;  (4,5)18;  (6,7)10;  (8,9)24;  (10, 
11,  12)  27. 

Honrton  (Del.)  (S,  1]  ;  (4)  16. 

IffinoU(51)2;  (5'J)  4;  (13.  ,11)  5;  (KK)»;  (57,56)11;  (69,60,61,82, 
63)  14;  (64,  0.1,  CO,  C7i  10;  (lis,  inn  18;  (75,  70.  77,  78)  20;  (70, 
71,72,79,80j22;  (7:i.74)*24;  (SI.  .'■■•J,  33,84)26:  ■■'-'i28;  (86,87)20; 
(88)  80;  (S:>>  81 ;  <":■»)  32;  (91')  .'!:!:  «0-J,  93,94)  ;t4  95)85:  (96)88; 
(97)87;  (IHi  3S;  (09.  100)  89:  lift).  102)40;  (188)42;  (104,108) 
44;  (100)46;  (107)  47:   (108)4*  ;   (109)50;  (1 10)  51- 

T2)2;(33)6;  (34)  7;  (35)  !> ;  .:;'■..  37,  38)  10;  (39.  40,  41,  42,  43) 
»l  (44,  4f.,  40)  IS;  (47,  48)  U;  [48,  50,  61)  12;  (52,53)21;  (54, 
56)28;  (50.  17,  .18,  59)  26;  (&\  oi(28;  (62,63)80;  (64)81;  (66, 
66)  82;  (67)  33  :  (RS)  84;  (flii)  3u;  (70,  71)  86;  (72)  87;  (73)  88; 
(74,  73)80;  (70.  77)  40;  (78,  79,  80)41:  (61,  82)42;  (83,  84)48; 
(86,  86,  87)  44:  «$  4.1;  (89.  90,  91)  46;  (92,  SB)  47;  (94,  96)  48; 
(90,  97,  98)  49  ;  (09,  100)  60;  (101)  61. 
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38,  39)  18;  (40,  41,  42)  20;  (43)  22;  (44.  45)  24;  (46)  26;   (47)  2 

(48)80;  (49)81;  (50)82;   (51)88;  (52)85,  (53)80;  (54)87;  (55) 

89;  (56)41;   (57)  42;   (58)48;  (09)«;(60j  46;  (81)  47;  (62)  49; 

(68)60.  i  i 

Kmhw(5,  6)7;  (7,  8,  9)12;   (10,11,12)18;   (13,  14)  18;  (16,  16,  17)  22 ; 
,  .      (18)  26;  (19.  20)27;   (21)  SO;  (22)81;   (23)88;  (24)86;  (25)83; 

(28)40;  (27)41;  (28)42;  (29)44;  (80)46;  (81)  47;  (88)  4». 
Kentucky  (78)  89;  (79)  42;  (80)  44;  (81)  60. 
lea  (Term.)  (1)  27;  (2.  3  81;  (4,  6,  6,  7)  40;  (8)  41;  (9)  42;  (10)  48;  (11, 

12)  47;  (18)  48. 
Louisiana  (22)2;  (23)  8;  (24,  25)  18;  (26,  27)21 ;  (28)28;  (29)28;  (30)81; 

(31j  88;  (32)  86;  (33),  89;  (84)  44;  (85)  48;  (30)  61. 
MacArthur  (District  of  ColumbLa)  (1,  2)  88;  (3)  86. 
Mackey  (DUirict  of  Columbia)  (1,  8)  47;  (3)  61. 
MacArthur  and  Mackey  (District  of  Columbia)  48. 
Maine  (57)  2;  (58)4;  (59)8;  (60)  11;  (61)  14;  (62)  16;    (63,64)  18;  (65) 

20;  (66)  22;  (67)  24;  (68)  28;  (69)  81;  (70)  86;  (71)  86;  (72)  88; 

(78)40;  (74)  48;  (75)  46;  (76)  40. 
Maryland  (31)  1;  (32,  33)  8;  (34,  35)  6;    (36,  37)  11 ;  (38,  39,  40)  17;  (4 1, 

42,43)20;  (44)22;  (45,  46)24;  (47)28;  (48)80;  (49,50)  88;  (51)84; 

(52,  53)  86;  (54,  55)  89;  (56,  57)  40;    (58)  42;   (59)  48;   (60)  46; 

(61)  48  ;  <<J2)  50. 
Massachusetts  (li        1;   (101,   102)8;    (103)4;    (104)  6;   (105)  7;   (106)  8; 

(107)8;  (Uisjll;  (109)12;  (110)14;  (111,115)16;  (112,116)17; 

(113)18;    1114,117,118)18;    (119)20;    (120)21;    (121,122)28; 

(123)  85;  (1-24)  26;  (125)  28;  (126)  80;  (127)  84;  (128)85;  (129)87; 

(130)89;  ,  t : i n  41;  (132)48;  (188)48;  (184)  46;  (180)  46;  (186)  49. 
Michigan  (19)  2;    rju   21  i  i;  (22)  3  ;    (23,  24)  9;   (25,  26)  12;  /27,  28)  16; 

(29,  80,  81 1  1  s    i  ft  33)  20 ;  (34)  22 ;  (35,  36)  24 ;  (37)  26 ;  (40)  28 ; 

(38)  81;  (4  :>:;:•;  ,-.■>)  88;  (42)  88;  (48,  44)  88;  (45)40;  (46,  47)41; 

(48)42;  (4>.h  13;  .  "0)  45;  (51)  47  ;  (52)  50;  (58)61. 
Minnesota  (15)  2;  .If.    17    !8)  10;  (19,  20,  21)  18;  (22)  21;  (23)  28;  (24)81 ; 

(25)88;  CJ!ii:s7;  ^'7)88;  (38)  41;  (29)  48;  (80)  44;  (81)  47;  (89) 

60. 
Mississippi  (42)8;  (43)6;  (44,45)  3;  (46.47,48)  12;  (49,  60)  19;  (61.  52, 

53)24;  (54)88;  (55)80;  (56)81;  (57)  84;  (58)  88;  (59)  42;  (60)45; 

(61)  48. 
Missouri  (46)2;    (47)4;    (48,49)8;    (50,51)11;    (52,63,54)14;    (65,66, 

57.  58)  17;  (59,60,  61,  62,  63)21;  (64,65.  66)27;  (67)88;  (68)80; 

(69)  88;    (70)  86;   (71)  86;  (72)  87;    (73)  89;  (74)  41;  (75)  42; 

(76)48;  (77)46;  (78)47;(79)  49;  (80)50;  (81)61. 
Montana  (1,  2)  25;  '3)  86;  (4)  47;  (0)51. 
Nebraska  (3,4)  19;  (5)  25;  (6,  7)  29;  (8)  80;  (9)  81;  (10)  86;  (11)  88; 

(12)41;  (13)42;  (14)46;  (15)  48;  (16)  49. 
Nevada  (6)8;  (7)8;  (9)  1«;  (10,  11)  21  :  (12)  28 ;  (13) 29;  (14) 88;  (15) 83; 

(16)40;  (17)45;  (IB)  61. 
NewHampsl.'iv  (l-i  2;    (49)6;    (50)9;    (51)  12;  (52)  18;    (63)16;    (54, 

55)20      (,-)(!)  22;  (57)24;  (58)  42;  (SB)  43;  (60)  49. 
New  Jersey     .1    :i    - 15)  10;  (3C)  18;  (37)  18;  (38)20;  (39)28;  (40)28; 

(41)  82     (42    :!6;  (43)  89;  (44)  48;  (45)  46  ;  (46)  50- 
New  Jersey  |  m    -   <.13)86;  (84)88;  (85)40;  (87)46;  (88)48;  (89)61. 
New  York  (i;  '-(/>  1  ;  (43)8;    (44)4;    (45)6;    (46,  47)  7  ;  (48)  8 ;   (49,  50, 

61)10      (63*11;    (53,64)18;    (55)14;    (56,57)16;    (58,59)17; 

(60.61)19;      2,63)20;  (64)21;   (65)22;  (66,67,68)28;  (69)25 

SO)  211;  171)  27;  (72)  28;  (73)  89;  (74)80;  (75)81;  (76)82;  (77)  M 
3)84;  (79)  S(;  (80)86;  (81,  82)  87;  (83,  84)  88;  (85)  88;  (86)  40; 
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(87)41;  (88,  89)42;  (00,  91)48;  (92)  44;  03)  46:  (94)  46;  (88)47; 

(96)  48;  (97)  49;  (98)50. 
North  Carolina  (65)  6;  (66)  8;  (67,  68,  69)  12;    (70)  IS;    (71)  17;   (72,  73 

74)  21 ;  (76,  76)  22 ;  (77,  78)  24 ;  (79)  28 ;  (80)  80 ;  (81)  81 ;  (82)  88 ; 

(83)86;  (84)  87;  (85)  89;  (86)  41;  (87)  42;  (88)  48;  (89)46;  (BO) 47; 

(91)  49.        !''.'■ 
Ohio  (19)  2;  (20)  fi;  (21)  8;    (22)  10;  (23)  18;  (24)  15;  (25)  18;  (26)  20; 

(27,28)22;  (29)28;  (30,31)  27;  (32)80;  (33)  81 ;  (31)  82 ;  (35) 85 ; 

(86)  88;  (87)  41;  (88)  48;  (89,  40)  48;  (42)  51. 
Oregon  (3)  8;  (4)  18  ;■  (5)  20;  (6)25;  (7)  88;  (8)  84;  (9)  42;  (10)  45;  (11) 

60. 
Pwiiimrtvanift  <62)  1;    (03,64,65)8;    (66.67)6;    (68,69)8;    (70,71)10; 

(72,  THi  18;   (74,75)16;    (76,77)1*;    (78,79,80)21;    (81,82)22; 

(83,  84)  24;  (85.  86)  27;  (87)  SO;  ft*p  82;  (89)  88;  (90)86;  (91)8«; 

(92)37;  (93,  94  '17)80;  (95)40;  M.  98)42;  (99)44;  (100)  46;  (101) 

47;  (103)4K;(103,  104)  49;  (105,  108)61. 
Bhode  Island  IS)  :>     r'.n  11;  (10)  14;  (II)  23;  (12)84;  (18)48;  (14)61. 
Bonth  Carolina  fl  N.  S.)  7;  (2,3,4)  16:  (.5)  32;  (6,  7)  24;  (8)  28;  (9,10)80; 

(11,  12)  32,  (13)86;  (14)87;    (15)  40;   (16)42;  (17)48;  (18)44; 

(19)  46;  (80)  47. 
Toxm  (32)  5;  (33,  34)  7;  (35,  36,  37)  14;    (38,  39,  40,  41,  42)  19;  (43,  44, 

45)  28  ;  (46,  47,  48)  28 ;  (49)  80 ;  (60.  51)  82 ;  (52)  86 ;  (53)  87 ;  (54) 

88;  (55)  40;  (86)  42;  (57,  58)  44;  (89)  46;  (60,  61)  48;  (63)  60;  (63) 

61. 


iuui.  \i*)  m,   yiaj  w,  \-n/  n,   ^■^u;  m.«  ,   ™;  it.  yxi  j  ii 

(60)  28;  (51)  81 ;  (52)  86;  (53)  88;  (54)  41;  (55) 
Virginia  (75)  40;  (76)  44;  (77)  46;  (78)  48. 
Washington  (1)  84. 
Wert  Virginia  (4)  6;  if>>  13:    (6)20;    (7,8)28;    (9,10,11)27;    (12)29: 

(13)  81 ;  (14)  a:, ;  (15)86;  (16)87;  (17,18)41;   (19)42;   (20)48: 

(SI)  46;  (22)  l>; :   <2:lj  48;  (24)  49. 
Wi^sonain  (24)1;  C.-!:   i-6)  7;  (27,  28,29)9;    (30,31)11;    (32,38)14, 

(34,35,36)17;  (37)  III:  (38,39)20;  (40,41)88;  (42)24;  (43,44)28; 

(46)  SO;  (46,47)  33;  (48)  88;  (49)86;   (60)86;   (51)87;  (52)88; 

(58)  40;  (64)  41 ;  (55)  42;  (86)  48;  (87,  88)  46;  (50)  48;  (60,  01)  68; 

(69)61. 
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Campbell  v.  Lambxb. 

(» I*.  Ann.  34.) 

Contract  — mutuaUiy, 

A  contract  by  which  one  engagei  to  deliver  to  the  other  moh  q; 
■i  he  may  require  daring  the  Tear,  up  to  ■  specified  limit,  at  ■  specified 
price,  bnt  containing  no  engagement  on  the  part  of  the  bnjer  to  take  or  pay 
for  any,  la  not  enforceable  against  the  promisor. 

ACTION  on  contract     The  opinion  states  the  case.    The  defend- 
ant  had  judgment  below, 

Singleton,  Brown*  &  Choate,  for  appellant 

CkarUs  8.  Jiice  and  T.  Gilmore  &  Son*,  for  appellee. 

Fbhnbb,  J.     Plaintiff  and  defendants  entered  into  the  following 
agreement: 

"  Articles  of  Agkkemknt 

"  Entered  into  this  first  day  of  January,  1879  (eighteen  hundred 

and  seventy-nine),  between  A.  Lambert  &  Co.,  of  the  one  part,  and 

W.  S.  Campbell  of  the  other  part,  witnesseth:  That  the  said  A. 

Lambert  &  Co. ,  for  and  on  behalf  of  themselves,  and  the  said  W.  8. 
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Campbell,  of  New  Orleans,  for  himself,  have  mutually  agreed  with 
each  other  as  follows:  That  the  said  party  of  the  first  part  shall 
famish  and  deliver  to  the  said  W.  S.  Campbell,  of  New  Orleans, 
such  quantities  of  Pittsburg  coal  as  may  be  required  by  the  party 
of  the  second  part  during  one  year,  from  the  1st  of  January,  1879, 
to  the  1st  of  January,  1880,  to  the  extent  of  sixty  thousand  bar- 
rels, with  the -privilege  of  twenty  thousand  barrels  or  more,  to  be 
delivered  with  dispatch,  in  such  quantities  and  at  such  places 
within  the  city  limits,  as  may  be  designated  by  the  party  of  the 
second  part  That  the  party  of  the  first  part  shall  receive  for  each 
and  every  barrel  of  Pittsburg  coal  thirty-eight  cents  per  barrel,  pay- 
able at  the  end  of  each  month. 

"  This  done  and  signed  in  duplicate  and  good  faith  this  31st  day 
of  December,  1878. 

(Signed)  A.  Lambert  A  Co. 

W.  8.  Campbell." 

A  striking  similarity  will  be  observed  between  this  document  and 
the  one  sued  on  in  the  case  of  W.  3.  Campbell  v.  J.  P.  E.  Short, 
No.  8069  of  the  docket,  recently  decided  and  not  yet  reported. 

It  is  further  observable  that  the  party  who  then  resisted  here  de- 
mands enforcement  of  the  letter  of  his  bond. 

In  the  present  oase,  from  January  to  June,  the  price  of  coal  was 
such  that  defendants  could  have  supplied  coal  under  the  agreement 
without  loss.  Duriug  this  period  plaintiff  ordered  of  them  less  than 
one  thousand  five  hundred  barrels.  From  June  first  coal  began  to 
advance,  and  on  1st  of  September,  1879,  a  disastrous  storm  occa- 
sioned the  sinking  of  a  large  portion  of  the  coal  fleet  lying  at  this 
port  This  caused  a  large  advance  of  prices  and  a  corresponding 
increase  in  the  size  of  plaintiffs  orders  on  defendants. 

The  latter  however  straggled  to  comply  with  their  agreement, 
actually  delivering  during  the  year  a  total  of  thirty-three  thousand 
three  hundred  and  forty-five  barrels.  At  last,  in  November,  plaintiff 
having  ordered  the  delivery  of  five  hundred  barrels  per  day,  for 
twelve  days,  at  his  own  coal  yard,  defendants  refused  to  comply. 
Plaintiff  then  claimed  delivery  of  the  balance  of  the  entire  eighty 
thousand  barrels  mentioned  in  the  agreement,  and,  on  refusal  by 
defendants,  brought  the  present  suit  for  $28,926.10  (besides  other 
items),  being  for  sixty-two  cents  per  barrel  on  forty-five  thousand 
six  handled  and  fifty-five  barrels  undelivered,  that  being  the  differ- 
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ence  between  the  contract  prioe  and  the  price  at  the  date  of  de- 
mand. Plaintiff  claims  that  under  the  unambiguous  letter  of  his 
contract  he  was  entitled  to  demand,  and  defendants  were  bound  to 
deliver,  the  entire  amount  of  coal  mentioned  in  the  contract  when- 
ever he  chose  to  make  the  demand.  Defendants,  on  the  contrary, 
say  that  the  plaintiff  was  a  retail  dealer  in  coal,  supplying  consumers, 
and  that  the  true  meaning  and  intent  of  the  contract  were  that 
plaintiff's  orders  should  only  be  for  the  purpose  of  supplying  his 
consuming  customers  and  to  the  extent  necessary  for  that  purpose. 
It  is  not  necessary  to  resort  to  construction,  though  there  is  not 
wanting  evidence  in  the  record  to  sustain  the  view  of  the  defend- 
ants. But  on  plaintiff's  own  theory  it  is  manifest  that  the  agree- 
ment ts  a  nudum  pactum. 

We  scan  its  provisions  in  vain  to  find  the  imposition  on  Oamp- 
befl  of  any  obligation  to  take  or  pay  for  any  amount  of  coal  what- 
ever. He  undertakes  nothing,  except  to  pay  at  the  end  of  each 
month  far  such  coal  as  he  may  have  chosen  to  order.  One  promise 
may  be  a  good  consideration  for  another  promise,  but  not  "unless 
there  ia  an  absolute  mutuality  of  engagement,  bo  that  each  party  has 
the  right  at  once  to  hold  the  other  to  a  positive  agreement."  1 
Fan.  Cont  448. 

Thus  it  has  been  held,  that  a  written  agreement  to  give  A.  the 
refusal  of  the  lease  of  a  farm,  at  a  stipulated  rent,  with  no  agree- 
ment on  the  part  of  A.  to  take  it,  and  no  other  consideration,  is 
void.     Burnet  v.  Biteo,  4  Johns.  236. 

Bo  a  contract  in  writing  to  convey  lands  at  a  fixed  prioe  and 
within  a  stated  time,  where  the  other  party  did  not  himself  take, 
and  nothing  was  paid  or  agreed  to  be  paid  by  him,  was  held 
void.  Bean  v.  Burbank,  16  He*.  458.  Again,  where  the  pur- 
chaser at  an  execution  sale  gave  the  defendant  a  written  promise  to 
re-convey  upon  the  payment  of  a  specified  sum  by  a  day  named, 
but  the  defendant  did  not  bind  himself  to  make  such  payment,  the 
promise  was  held  to  be  without  consideration.  Mers  v.  Franklin, 
88  Mo.  127. 

The  following  case  is  yet  more  exactly  in  point,  viz.  :  It  was  held 
that  a  written  agreement  under  which  one  party  was  to  deliver  to 
the  other  prairie  hay  "  not  to  exceed  two  hundred  tons,"  payment 
to  be  made  on  delivery  of  designated  instalments,  did  not  confer 
upon  the  latter  party  a  right  to  enforce  delivery  to  the  limit  men- 
tioned, was  therefore  without  complete  mutuality  and  left  it  optional 
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with  each  party  to  avoid  the  agreement  on  giving  notice  to  the 
other  at  any  period  during  the  time  of  delivery.  Houston  v. 
Mitchell,  38  Tex.  86.  If  the  condition  upon  which  defendant's 
promise  was  to  take  effect  had  been  the  doing  of  something  involv- 
ing labor  or  other  value  by  Campbell,  and  npon  the  faith  of  said 
promise  and  before  its  revocation,  Campbell  had  done  the  thing, 
different  principles  would  apply,  not  necessary  to  specify  here.  Bat 
the  foregoing  cases  sufficiently  show  that  the  mere  exercise  of  an 
option  to  exact  the  performance  of  a  promise  does  not  alter  the 
situation  of  the  parties,  and  does  not  prevent  the  promisor  from 
exercising  his  right  of  refusal .  The  authorities  quoted  are  sound 
and  applicable  to  our  law.  On  these  grounds  we  hold  that  de- 
fendants were  not  bound  in  law  to  execute  the  naked  promise  con- 
tained in  their  agreement,  but  had  the  right,  at  any  time,  to  refuse 
to  proceed  in  execution  thereof,  and  for  such  refusal,  are  not  re- 
sponsible in  damages  to  plaintiff.  Defendants  have  at  considerable 
cost  to  themselves,  striven  to  comply  with  an  unconscionable  bar- 
gain by  which  they  were  not  legally  bonnd,  and  we  think  they  are 
entitled  to  relief  under  their  prayer  for  amendment  of  the  judg- 
ment to  that  amount  The  only  damages  claimed  outside  of  those 
for  non-delivery  amount  to  (695.15,  and  we  shall  reduce  the  judg- 
ment to  that  amount.  The  objection  that  defendant's  plea  in  com- 
pensation amounts  to  a  judicial  confession  has  no  force  under  the 
circumstances  of  this  case,  which  correspond  with  those  presented 
in  the  following  case  and  fall  under  its  authority.  Durham  v. 
Williams,  32  La.  Ann.  962.  It  is  therefore  ordered,  adjudged  and 
decreed  that  the  judgment  appealed  from  be  amended  by  striking 
therefrom  the  words  "  two  thousand  three  hundred  and  twenty-five 
dollars  and  eighty-five  cents "  and  inserting  in  lieu  thereof,  the 
words  "five  hundred  and  ninety-five  dollars  and  fifteen  cents," 
and  that  as  thus  amended,  the  judgment  be  affirmed;  plaintiff  and 
appellant  to  pay  costs  of  this  appeal. 

Rehearing  refund. 
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In  the  absence  of  contract,  the  managing  director  of  a  steamboat  oompany,  act- 
ing  as  captain  of  one  of  the  boats,  is  entitled  to  compensation  for  laborious 
and  responsible  services  according  to  custom  and  value,  where  he  has  retained 
such  amount  from  the  company's  funds  and  this  has  been  acquiesced  In  by 
ike  directors.* 

IHE  opinion  states  the  point   The  plaintiff  had  judgment  below. 

B.  H.  Farrtr,  for  appellee. 

Singleton,  Brown  of  C/toate,  for  appellant. 

Pochr,  J.  [Omitting  other  matters.]  We  shall  now  consider 
the  question  of  the  right  of  defendant  to  retain  the  salary  which 
he  received  from  the  boat  for  three  years,  under  the  light  of  plaint- 
iffs acquiescence  in  the  defendant's  coarse  in  the  premises. 

Plaintiff's  counsel  argues  with  force,  that  as  no  salary  was  stipu- 
lated in  the  contract,  none  can  be  claimed  by  the  defendant,  and  he 
cites  numerous  authorities  in  support  of  his  proposition. 

Were  we  dealing  with  a  claim  urged  by  defendant  for  such  a 
salary,  we  would  cheerfully  yield  the  correctness  of  that  proposi- 
tion, as  it  is  amply  supported  bylaw  and  overwhelming  authorities. 

But  the  attitude  of  this  case  is  to  the  reverse  ;  the  defendant  is 
not  suing  for  a  salary  not  provided  for  or  contemplated  in  the  act 
of  incorporation,  bnt  he  is  sued  for  the  reimbursement  of  his  salary 
already  received  and  alleged  by  him  to  have  been  thus  received 
within  the  knowledge  and  with  the  assent  of  the  corporation,  mani- 
fested through  the  acquiescence  of  its  board  of  directors,  represented 
by  Januey  and  Leathers. 

The  ground-work  of  plaintiffs  argument  is  that  a  procuration  or' 
mandate  is  gratuitous  unleas  there  has  been  a  contrary  agreement 
(C.  C,  art.  2901);  and  that  jurisprudence  has  settled  the  rule  that 
directors  and  other  officers  of  corporations,  even  managing  directors 
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and  presidents,  are  presumed  to  act  gratuitously  and  cannot  claim 
a  salary  on  the  theory  of  an  implied  contract.  Under  a  slight 
reservation,  we  must  concede  the  correctness  of  the  rule.  But  we 
inust  bear  in  mind,  as  shown  by  numerous  authorities,  that  the 
rule  applies  to  such  officers  claiming  or  suing  for  a  salary.  And 
hence  the  rale  mast  yield  some  of  its  force  when  applied  to  cases 
where  the  officer  or  agent  has  already  and  continuously  received 
for  several  years  a  regular  salary,  alleged  to  have  been  legalized  ov 
ratified  by  the  continuous  acquiescence  of  the  corporation  or  of  his 
principal. 

But  it  must  not  be  presumed  that  the  rule  is  absolute  in  all  cases; 
some  exceptions  must  be  recognized,  especially  when  the  duties  to  be 
performed  are  onerous  and  toilsome.  The  services  of  the  managing 
director  of  a  corporation,  including  the  management  or  command 
of  a  steamboat,  must  be  conceded  to  be  of  that  class.  The  rule  in- 
voked by  plaintiff  has  therefore  been  modified  in  certain  cases  and 
very  respectable  authority  has  laid  down  the  doctrine  as  follows  : 
"  The  agents  of  a  corporation,  like  tho  agents  of  a  natural  person, 
are  entitled,  in  legal  presumption,  to  be  paid  for  their  services  b"y 
the  principal,  the  corporation,  what  they  are  reasonably  worth. 
The  officers  of  a  corporation,  who  are  to  receive  any  compensation, 
are  usually  provided  for  by  regular  salaries.  If  there  he  no  salary 
and  no  particular  contract,  much  must  depend,  as  in  other  cases, 
upon  the  custom  with  regard  to  compensation  for  the  particular 
services  and  the  expectation  of  the  parties  growing  out  of  it." 
Aug.  &  Ames  Corp.  (11th  ed.),  g  317. 

Hence  it  has  been  held  that  a  bank  clerk,  for  whose  salary  no 
provision  had  been  made  by  corporate  action,  was  allowed  to  re- 
cover a  salary  on  a  quantum  meruit.  Waiter  v.  Kentucky  Bank, 
3  J.  J.  Marsh.  206. 

And  on  the  other  hand,  a  bank  president,  under  similar  circum- 
stances, was  denied  the  right  to  recover  compensation.  Sawyer  v. 
Bank,  6  Allen,  207 ;  Pew  v.  Bank,  130  Maes.  391. 

In  a  case  where  the  president  of  a  railroad  company  claimed 
compensation  for  services  rendered  in  his  said  capacity,  in  superin- 
tending the  construction  of  a  depot,  this  court  held,  in  keeping 
with  that  rule,  that  he  could  not  recover.  Leviaee  v.  Shreveport  IL, 
27  La,  Ann.  641. 

The  duties  rendered  by  a  bank  president,  or  a  railroad  president 
acting  as  superintendent  of  a  construction,  are  not  necessarily  la- 


FEBRUARY  TERM,  1884. 


Blanc  v.  Murray. 


boriouB,  like  those  of  a  clerk,  hence  the  distinction  has  been  recog- 
nised and  made  by  the  courts. 

Now  in  the  case  before  us,  it  is  shown  that  the  duties  performed 
by  the  defendant  were  laborious,  toilsome  and  very  responsible, 
and  that  such  functions  are  customarily  paid  for  and  liberally  com- 
-pennted. 

From  the  testimony  of  several  steamboat  captains  and  of  others 
eiamined  as  experts,  it  appears  that  under  the  circumstances  sur- 
rounding this  particular  business,  and  in  consideration  of  the  de- 
fendant's peculiar  fitness  and  of  his  exceptional  energy  and  zeal, 
his  services  as  manager  of  the  company  and  of  the  boat  were  worth 
the  amount  retained,  $400  a  month. 

Judgment  affirmed. 
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naa,  within  the  fire  limits  of  m  city  and  in  * 
Urn  ordinance,  of  a  wooden  building,  to  be  filled  whb  lumber  and  employed 
in  the  manufacture  of  wooden  cisterns,  near  *  steam  railway,  mar  be  re- 
strained by  Injunction  at  the  rait  of  a  private  party  whose  adjacent  dwelling- 
house  la  endangered  thereby.     (Bee  note,  p.  10.) 

SUIT  for  injunction.     The  opinion  states  the  case.    The  plaint- 
iff had  judgment  below. 

Miller  £  Finney  and  Bayne  of  Denegre,  for  appellee. 

Geo.  L.  Bright,  for  appellant. 


Manning,  J.  The  plaintiffs,  owners  of  valuable  property  occu- 
pied by  them  as  dwellings,  complain  that  the  defendant  is  con- 
structing contiguous  to  them,  within  the  fire  limits  of  the  city  and 
in  violation  of  its  ordinances,  an  inflammable  and  dangerous  wooden 
structure,  in  which  he  has  placed  a  large  quantity  of  pine  and  cy- 
press lumber,  which  endangers  their  property  and  the  lives  of  their 
families,  and  diminishes  the  value  of  the  former  and  impairs  its 
use,  thus  causing  them  irreparable  injury  and  creating  a  nuisance. 


BUnc  v.  Mumij. 

The  damage  jilleged  is  several  thousand  dollars  in  amount.  An 
injunction  ins  obtained,  which  the  lower  court  perpetuated. 

The  defendant  excepted  that  the  petition  disclosed  no  cause  of 
action,  for  if  he  has  violated  an  ordinance  of  the  city,  the  remedy 
U  for  the  city  to  enforce  her  ordinance,  and  that  the  plaintiffs  hare 
none  as  individuals,  or  if  any,  not  by  injunction.  Should  hia  ex- 
ception be  overruled,  he  avers  that  he  is  constructing  the  building 
according  to  law  and  in  compliance  with  the  city  ordinances. 

The  argument  of  defendant  is  that  the  erection  of  a  wooden 
building  is  not  a  nuisance  p»r  re  and  is  illegal  solely  because  of 
the  prohibition  by  city  ordinance,  and  that  private  individuals  have 
no  right  to  sue  for  its  abatement.  .  t .,  i 

Unquestionably  the  general  doctrine  is,  that  for  damages  arising 
from  a  public  nuisance  —  that  is,  a  nuisance  the  effects  of  which 
are  common  to  every  person  —  and  which  produces  no  special  or 
particular  damage  to  any  one  person  as  distinguished  from  the  rest 
of  the  public,  there  can  be  no  redress  except  through  a  civil  action 
or  criminal  proceedings  taken  by  an  officer  on  behalf  of  the  public. 
Wood  Nuis.,  g  641.  But  it  is  equally  well  settled  that  the  fuct  that 
the  damage  is  inflicted  by  a  public  nuisance  will  not  prevent  a  re- 
covery at  the  suit  of  an  individual,  if  he  has  suffered  a  special  and 
particular  damage  therefrom  different  from  that  which  is  common 
to  all.  Wood. Nuis.,  §  653.  It  is  only  when  the  injury  arising  from 
a  nuisance  is  to  a  purely  public  right,  that  is  to  say  when  the  nui- 
sance is  in  its  nature  a  public  nuisance,  so  that  the  injury  is  general 
and  public  in  its  effects  and  no  private  right  is  violated  in  contra- 
distinction to  the  rights  of  the  rest  of  the  public,  that  individuals  are 
precluded  from  bringing  private  suits  for  the  violation  of  their  in- 
dividual rights.  If  the  nuisance  is  susceptible  of  being  both  public 
•ind  private,  and  is  bo  to  such  an  extent  that  an  individual  right  is 
violated,  then  the  private  remedy  is  permissible,  even  though  the 
result  might  be  to  open  the  door  to  multiplicity  of  suits.  Wood 
Nuis.,  §  655. 

Thus  it  is  undisputable  that  noise,  smoke,  noxious  vapors,  noi- 
some smells,  or  other  canse  which  creates  a  public  nuisance,  may 
by  interfering  with  comfortable  enjoyment  of  property  create  a 
private  nuisance  as  well,  and  occasion  a  special  and  particular  dam- 
age which  will  justify  and  sustain  an  individual  action  for  dam- 
ages. Wood  Nuis.  ,§534;  English  oases  cited  in  6  Jacob  Dig. 
9516.     And  where  the  right  to  the  private  remedy  exists,  there  can 
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be  no  doubt  that  an  injunction  will  lie.  Story  Eq.  Jar.,  §  981; 
Miikau  v.  Sftary,  27  N.  Y.  636;  DaotittU  v.  Suptrvieor*,  18  N. 
Y.  160. 

The  exception  was  therefore  properly  overruled.  > 

Nor  will  the  defense  that  the  structure  is  authorised  by  the  city 
council  and  has  been  made  in  compliance  with  its  requirements 
avail,  if  the  proof  establishes  tho  fact  of  private  nuisance.  A 
municipal  body  cannot  legally  do  more  than  the  legislature  of  a 
State,  and  although  this  latter  may  authorize  a  use  of  property 
that  will  operate  to  produce  a  public  nuisance,  it  cannot  authorize 
a  use  of  it  that  will  create  a  private  nuisance.  Wood Nuis.,  g  751. 
Or  to  put  the  doctrine  in  more  exact  form,  that  which  is  author- 
ised by  the  legislature,  within  the  strict  scope  of  its  constitutional 
power,  cannot  be  a  public  nuisance,  but  it  may  be  a  private  nui- 
sance, and  the  legislative  grant  is  no  protection  against  a  private 
action  for  damages  resulting  therefrom.  Wood  Nuis.,  §  750.  The 
doctrine  sometimes  stated  in  elementary  works,  and  which  has  been 
held  by  some  courts,  that  whatever  is  authorised  by  a  legislature 
cannot  be  a  nuisunce  of  any  kind,  is  exploded. 

The  highest  judicial  authority  has  recently  said,  in  reference  to 
the  grant  by  Congress  to  a  railroad  of  the  right  to  liy  its  track 
within  the  limits  of  the  national  capitol  and  to  construct  other  works 
necessary  to  the  proper  completion  and  maintenance  of  its  road  — 
"whatever  the  extent  of  the  authority  conferred,  it  was  accom- 
panied with  this  implied  qualification  that  the  works  should  not 
be  so  placed  as  by  their  use  to  unreasonably  interfere  with  and  dis- 
turb the  peaceful  and  comfortable  enjoyment  of  others  in  their 
property.  Grants  of  privileges  or  powers  to  corporate  bodies  con- 
fer no  license  to  use  them  in  disregard  of  the  private  rights  of 
others  and  with  immunity  for  their  invasion."  Bait,  A  P.  B.  Co. 
v.  Fifth  Baplitt  Church,  108  U.  S.  817.  And  what  is  true  of  a 
grant  by  Congress  to  a  railway  corporation  is  a  fortiori  true  of  an 
authorization  by  a  city  council  to  a  private  individual.  > 

If  then  the  proof  of  nuisance  of  the  defendant's  structure  to  the 
plaintiff's  dwellings  is  satisfactory,  there  can  be  no  doubt  of  their 
right  to  the  perpetuation  of  their  injunction. 

The  structure  is  at  one  of  the  comers  of   Carondelet  and  St. 

Joseph  streets.     Mr.  Blanc  resides  nearly  opposite  the  defendant's 

corner.     Mr.  Herring's  residence  adjoins  it;  the  third  plaintiff  has 

a  dwelling-house  -opposite  it  on  another  corner.     The  structure  is. 
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a  shed  rather  than  a  house.  Brick  pillars  support  the  upper  floor, 
and  between  them  are  gates  or  doors.  Wooden  pillars  anrmonnt 
those  and  are  coTered  with  thin  sheet-iron.  The  upper  story  is 
open.  Within  is  collected  a  quantity  of  seasoned  pine  and  cypress. 
The  defendant  is  a  cistern  bnilder,  and  this  shed  of  two  stories  is 
his  shop.  Shavings  are  plentiful  within,  and  without  are  piles  of 
lumber.  Some  of  it  is  on  the  roof,  and  cisterns  when  completed 
are  put  up  there  temporarily.  They  are  waterless.  A  steam  rail- 
way passes  in  the  middle  of  St  Joseph  street  several  times  a  day, 
puffing  out  sparks  of  fire.  Of  course  the  danger  of  ignition  of  the 
shavings  and  the  seasoned  lumber  is  always  imminent.  One  of  the 
witnesses  says,  it  is  a  large  match-box,  but  he  is  one  of  the  plaint- 
iffs. Take  another  who  is  not  a  party  to  the  suit  and  is  a  builder 
by  trade.  He  says  the  structure  is  extremely  dangerous  to  the  sur- 
rounding property.  It  is  entirely  open  and  very  liable  to  catch  on 
fire,  much  more  so  than  any  building,  and  that  the  outside  as  well 
as  inside  is  very  inflammable.  The  only  Ore-proof  part  is  the  brick 
pillars.  The  rest  is  very  liable  to  burn  and  would  make  a  hot  fire. 
Several  witnesses  confirm  this,  and  the  diminution  in  desirability 
and  therefore  in  value  of  the  plaintiffs'  property  is  established. 

A  part  of  the  cross-examination  of  the  plaintiffs  sought  to  ascer- 
:  tain  if  the  true  motive  of  their  action  was  not  to  get  rid  of  a  cooper's 
shop  from  other  cause  than  the  danger,  but  it  failed.  They  seemed 
to  have  been  animated  by  a  liberal  spirit  to  the  defendant — cer- 
tainly any  thing  but  an  oppressive  or  querulous  temper  —  since  they 
offered  him  for  his  property  (1,000  more  than  the  highest  bid  he 
could  get  for  it. 

Judgment  affirmed. 

Pochb,  J.,  dissented. 

On  application  for  rehearing,  the  judgment  was  modified  by  per- 
petuating the  injunction  until  the  premises  should  be  rendered 
reasonably  secure  against  fire. 

Note  by  this  Extorter.—  In  Grant  v.  Stater  JOB  and  Pouter  Co.,  14  Rhode 
Island,  It  was  held  that  an  individual,  injured  by  the  failure  of  a  mill-owner 
to  famish  a  fire-escape,  according  to  the  requirement  of  a  local  and  penal  act 
of  the  legislature  applicable  only  to  the  city  of  Providence,  could  not  maintain 
an  action  of  damages  against  the  mill-owner.     The  oonrt  said: 

"  The  question  raised  is  one  of  great  difficulty,  as  the  question  of  civil  lia- 
bility is  apt  to  be  under  such  a  statute.     Cooley  Torts,  050,  601.     The  act  ex- 
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pressly  gives  two  remedies.  Section  87  provides  that  any  person  violating 
any  provision  of  the  met,  wherein  do  other  penalty  is  prescribed,  shall  be  fined 
(30  for  every  violation,  and  not  exceeding  820  for  every  day's  continuance  of 
the  violation  after  service  of  warrant  in  the  first  complaint.  The  same 
section  aim  provides  that  the  Supreme  Court  may  restrain  by  injunction  any 
violation  of  the  act,  and  may  according  to  the  course  of  equity  secure  the  ful- 
fillment and  execution  of  the  provisions  thereof.  The  fines  when  recovered 
are  directed  to  be  paid  into  the  city  treasury.  If  the  remedy  by  fine  were  the 
only  remedy  given,  the  Inference  would  be,  as  decided  In  Aldrieh  v.  Howard, 
7  R.  I.  190,  that  it  was  intended  only  as  punishment  for  the  public  offense, 
and  the  remedy  by  action  on  the  case  in  favor  of  persons  specially  imposed,  if 
such  remedy  were  proper,  would  not  be  excluded.  But  In  this  respect  the 
ease  at  bar  differs  from  Aldrieh  v.  Howard,  for  in  the  case  at  bar  there  is  the 
remedy  by  suit  in  equity  which  is  not  purely  a  public  remedy.  The  question 
therefore  is  whether  two  remedies  being  given,  one  of  which  is  not  necessarily 
solely  for  the  public,  it  is  not  to  be  presumed  that  they  were  intended  to  be 
the  only  remedies.  The  familiar  rule  is,  where  a  new  right  is  created  or  a 
sew  duty  imposed  by  statute,  there  if  a  remedy  be  given  by  the  same  statute 
for  Its  violation  or  non-fulfillment,  the  remedy  given  is  exclusive. 

"  Is  this  rule  inapplicable  to  the  case  at  bar  T  Or  to  put  the  question  in  an- 
other form,  la  the  case  at  bar  an  exception  to  the  rule  T  If  It  be,  it  is  because 
the  remedy  in  equity,  being  purely  preventive,  is  no  remedy  for  an  injury  al- 
ready Incurred.  The  answer  to  that  is,  if  the  preventive  remedy  had  been  re- 
sorted to  in  season,  no  injury  would  have  been  incurred. 

"  We  are  not  prepared  to  say  that  the  answer  is  entirely  satisfactory,  nor 
are  we  prepared  to  say  that  a  statute  might  not  be  enacted,  especially  if  it  were 
enacted  simply  for  the  benefit  of  particular  persons,  under  which  the  remedy 
in  equity  would  be  so  clearly  Inadequate  that  it  conld  not  be  presumed  to  have 
been  intended  to  exclude  the  common-law  remedy  by  action  on  "the  case. 

"  It  is  evident  however  that  the  act  here  was  designed  primarily  as  a  police 
regulation  and  only  incidentally,  if  at  all,  for  the  benefit  of  particular  persons 
or  classes  of  persons.  It  Is  when  there  is  or  may  be  a  combination  of  both 
purposes  that  the  difficulty  arises. 

"  In  such  a  case,  says  Judge  Cooley,  the  question  of  civil  liability  for  neg- 
lect of  duty  can  only  be  determined  by  a  careful  consideration  of  the  statute. 
Cooley  Torts,  681.  Thistoois  tho  doctrine  enunciated  iaAtktn*m  v.  New  CaitU 
Water-works  Co.,  "L.  K.,  2  Ex.  Div.  441;  e.  C,  31  Eng.  R.  641.  There  an  act 
Incorporating  a  company  for  the  purpose  of  supplying  a  town  with  water  gave 
certain  powers  and  imposed  certain  duties,  among  which  was  the  duty  of  keep- 
ing a  number  of  fire  plugs,  so  called,  always  charged  for  service  in  case  of  fire. 
The  company  neglected  to  keep  the  fire  plugs  charged,  and  the  plaintiff's  house, 
situated  near  one  of  them,  was  destroyed  by  fire.  He  sued  the  company  for  dam- 
ages, alleging  that  he  had  lost  his  house  ta  consequence  of  the  neglect.  The  act 
gave  no  civil  common-law  remedy,  but  prescribed  penalties.  Some  of  the 
penalties  were  purely  public,  the  penalty  for  neglect  to  keep  the  fire  plugs 
charged  being  such.  Forfeitures  of  forty  shillings  a  day  wrre  however  given 
to  rate  payers  entitled  to  water  for  neglect  to  supply  them.     The  court  held 
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*  liable  to  Individual*  only  for  these  forfeiture*,  and  con- 
sequently not  liable  to  them  at  all  for  neglecting  to  keep  the  fire  plug* 
charged. 

"The  judges,  Cmkbb,  L.  C,  Cockbukh,  C.  J.,  and  Bhett,  L.  J.,  allot  them 
doubted  the  correctness  of  the  rule  laid  down  In  Couth  •*.  SUet,  8  EL  A  B.  403, 
namely,  that  wherever  a  statutory  duty  la  created,  any  person  who  can  show 
that  he  has  sustained  Injuries  'from  the  non -performance  of  that  duty,  can 
bring  an  action  for  damages  against  the  person  on  whom  the  duty  Is  imposed. 

"  Lord  Caibhs  expressed  the  opinion  that  the  question  of  liability  must,  to 
a  gnat  extent,  '  depend  on  the  purview  of  the  legislature  In  the  particular 
statnte  and  the  language  which  they  have  there  employed.'  The  authority  of 
the  ease  as  precedent  however  is  qualified  by  the  fact  that  the  act  there  was  a 
private  act,  '  in  the  nature  of  a  legislative  bargain,'  and  the  court  considered 
it  to  be  entitled  to  a  stricter  interpretation  on  that  account.  Nevertheless  the 
caso  Is  very  instructive,  for  the  real  pith  of  it  is  this,  that  the  legislature  had 
expressed  itself  on  the  subject  of  remedies,  giving  a  limited  remedy  to  indi- 
viduals, and  that  therefore  no  other  remedy  in  favor  of  them  could  be  Implied. 
The  same  reasoning  is  applicable  to  the  case  at  bar;  for  here  the  legislature 
has  expressed  itself  on  the  subject  of  remedies,  and  given  an  equitable  rem- 
edy which  is  applicable  in  favor  of  Individuals  as  well  as  of  the  public 
Shall  we  say  that  still  another  remedy  may  be  Implied,  or  shall  we  hold  to  the 
maxim,  ffpmwm  facit  eoisors  taeitmn  T 

"  An  examination  of  our  act  discloses  peculiarities  which  ought  not  to  be 
disregarded.  The  act  was  passed  by  the  general  assembly  oo  the  last  day  of 
its  January  session,  1878.  and  went  Into  effect  ten  days  after  its  passage.  It  is 
difficult  to  believe  that  the  general  assembly  can  have  expected  that  all  the 
buildings  within  the  purview  of  section  28  could  be  furnished  with  fire-escapes 
or  stairways  as  required  by  the  act  within  so  short  a  time,  or  can  have  in- 
tended, that  if  not  furnished,  their  owners  should  be  liable  civilly  as  well  as 
criminally  for  not  furnishing  them.  Again,  section  38  declares  that  the  fire- 
escapes  and  stairways  shall  be  furnished  but  does  not  declare  by  whom  they 
shall  be  furnished;  it  only  declares  that  they  shall  be  kept  iu  repair  by  the 
owner.  If  a  building  be  let,  why  should  the  owner  rather  than  the  lessee  he 
required  to  furnish  the  fire-escape,  when  it  is  the  lessee  who  creates  the 
necessity  for  it  by  employing  twenty-five  or  more  operatives  In  some  story 
aboro  the  second  T  It  might  be  plausibly  argued  that  the  matter  was  pur- 
posely left  uncertain  so  that  the  liability  to  the  duty  might  be  determined 
and  enforced  in  equity.  The  uncertainty  on  this  point  affords  an  argument, 
to  say  the  least,  that  no  civil  liability  was  Intended  except  such  ss  could  be 
enforced  by  the  equitable  remedy  provided  by  the  statute;  for  certainly  the 
general  assembly  would  have  made  clear  who  is  to  perform  the  duty  If  it  had 
meant  to  have  the  neglect  of  it  entail  so  Incalculable  a  liability.  Further  it 
will  be  observed  that  the  duty  does  not  attach  unless  there  are  at  least  twenty- 
five  operatives  employed  in  some  story  above  the  second.  Mow  if  the  owner 
be  subject  to  the  duty,  even  when  the  building  is  let,  the  lessees  of  an  upper 
story,  employing  less  than  twenty-five  operatives  there,  has  it  in  his  power, 
by  adding  to  the  number,  to  expose  the  owner  to  this  tremendous  liability;  and 
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\  which  If  the  liability  exist,  Is  extremely  doubtful, 
to  say  the  least,  ho  may  expose  him  at  any  time  without  notice  of  the  exposure, 
tt  cannot  be  supposed  that  the  general  assembly  intended  this. 

"  The  plaintiff  contends  that  the  duty  was  Imposed  particularly  for  the  ben- 
efit of  the  operatives,  and  that  therefore  If  any  operative  be  Injured  by  the 
neglect  of  it,  he  ought  to  have  his  action  for  damages  for  his  injury.  This 
view  however  is  not  so  clear  as  at  first  blush  it  seems. 

"  Undoubtedly  if  there  be  a  fire-escape  on  a  building  where  there  are  oper- 
atives, they  will  have  a,  right  to  use  it.  in  case  of  fire;  and  so  we  apprehend, 
will  any  other  person  who  happens  to  be  there,  have  as  good  a  right  as  the 
operatives,  which  they,  would  not  have  if  the  fire-escapes  were  required  par- 
ticularly for  the  operatives.  If  In  a  building  six  stories  high  there  wore 
twenty-five  operatives  in  the  third  story,  T—^'^g  the  fire-escape  necessary  uii- 
drr  the  act,  the  fire-escape,  we  think,  would  have  to  go  to  the  top,  If  the 
building  was  occupied  to  the  top,  though  there  were  not  so  many  as  twenty- 
five  In  either  of  the  upper  stories.  Moreover  the  inspector  of  buildings  has  a 
right  to  exempt  any  building  from  the  operation  of  section  28,  though  It  would 
otherwise  be  subject  to  It.  It  seems  improbable  that  the  Inspector  would 
have  this  power  if  the  duty  was  Imposed  particularly  for  the  benefit  of  the 
operatives.  The  inference  is  that  the  general  assembly  regarded  the  duty  as 
■  duty  to  the  public,  and  therefore  empowered  the  Inspector  as  the  representa- 
tive of  the  public  to  remit  or  exact  it.  Section  8  of  the  act  charges  the  in- 
spector with  the  duty  of  executing  its  provisions. 

"  Section  28  is  only  one  of  a  multitude  of  provisions  contained  in  the  act 
in  regard  to  buildings  and  their  construction  in  the  city  of  Providence.  The 
obvious  purpose  was  to  secure  good,  safe  and  durable  houses,  as  a  measure  of 
polios,  for  the  general  security.  We  do  not  discover  any  indications  of  regard 
for  particular  persons,  or  classes  of  persons,  except  the  ambiguous  indication 
which  we  have  already  considered.  The  act  Is  local  and  therefore  not  to  Is 
extended  by  construction  further  than  the  well-established  canons  require. 
Evidently  the  Inspector  of  buildings  was  mainly  relied  on  to  carry  it  Into  ef- 
fect. The  remedy  by  penal  prosecution  and  the  remedy  in  equity  are  clearly 
his  only  weapons.  Undoubtedly  the  remedy  in  equity  is  available  in  a  proper 
ease  to  Individuals.  It  seems  to  us  that  further  than  this,  to  quote  the  lan- 
guage of  Lord  Caisns,  '  it  was  no  part  of  the  scheme  of  this  act  to  create  any 
duty  which  was  to  become  the  subject  of  an  action  at  the  suit  of  individuals,' 
and  that  therefore  no  remedy  for  Individuals,  beyond  that  which  is  expressly 
gives,  should  be  Implied  for  any  mere  neglect  of  the  duties  Imposed  by  the 
set.  We  do  not  consider  that  in  so  holding  ws  are  overruling  the  decision  of 
this  court  In  Atdrich  v.  Iloteard,  7  R.  I.  100;  for  there  no  remedy  whatever 
was  given  which  was  available  for  individuals,  and  moreover  the  action  was 
not  for  any  mere  neglect  of  duty,  but  for  a  transgression  which  made  the 
building  complained  of  Illegal,  and  so  a  standing  nuisance  from  which  the 
plaintiff  was  suffering  a  Continuing  injury.  The  conrt  in  Its  decision  in  Aldrich 
v.  Hoioard,  following  Couth  v.  Steel,  laid  down  the  law  more  broadly  than 
was  necessary  for  the  decision,  and  more  broadly  too  than  would  now  be  sus- 
tained by  the  English  courts,  unless  the  comments  on  Couth  v.  Sieel,  made  by 
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Vacant  Ma  bought  by  the  authorities  of  *  church  and  held  In  private  owner- 
ship, in  anticipation  of  the  increase  of  the  city,  and  with  the  intention  of 
possibly  erecting  thereon  a  church,  school,  or  hospital  when  needed,  are  not 
exempt  from  taxation  as  a  "  place  of  public  worship,"  or  a  "  charitable  In- 
stitution," or  "  property  used  for  colleges  or  other  school  purposes."* 

ACTION  to  restrain  collection  of  s  tax.    The  opinion  states  the 
case.    The  defendant  had  judgment  below. 

R.  Rag,  for  appellant. 

T.  0,  Benton,  for  appellees. 

Fknnbr,  J.  Plaintiff,  who  is  parish  priest  for  St.  Matthew's 
Church  in  Mnnroe,  brings  this  action  to  enjoin  the  collection  of 
State  and  city  taxes  on  property  held  for  the  benefit  of  the  Roman 
Catholic  Church,  on  the  ground  that  it  is  exempt  from  taxation 
under  the  provisions  of  article  S07  of  the  Constitution  of  1879. 

The  property  consists  of  two  vacant  squares  in  the  city  of  Munroe 
which  have  never  been  leased  or  osed  for  any  purpose  whatever. 
They  were  bought  in  1874,  and  according  to  the  testimony  of 
plaintiff  himself,  who  is  the  sole  witness  in  the  case,  "  the  purchase 
was  made  upon  my  representing  to  the  proper  parties  that  it  would 
be  advisable  for  the  church  to  hare  some  grounds  for  improvements 
in  case  the  city  should  increase.  That  was  the  reason  of  the  pur- 
chase. They  were  purchased  exclusively  forthe  use  of  the  Catholic 
Church,  and  have  not  been  on  the  market  since,  and  are  waiting 
for  the  building  to  be  mado  as  soon  as  possible.  It  is  intended  to 
*  Bee  MvOtn  v,  Comrnimcmert  (85  Pens.  St.  388),  37  Am.  Bep.  050. 
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■wild  a  school-house,  or  church,  or  hospital,  as  may  be  needed,  on 
those  lots." 

This  is  the  sole  testimony  in  the  transcript  affecting  the  question. 

Article  307  of  the  Constitution  exempts  "places  of  religions 
worship,  all  charitable  institutions,  all  buildings  and  property  used 
exclariTely  for  colleges  or  other  school  purposes,"  etc. 

We  are  not  precisely  advised  whether  plaintiff  claims  that  the 
property  here  is  a  "  place  of  religious  worship,"  a  "  charitable  in- 
stitution," or  "property  used  exclusively  for  colleges  or  other 
school  purposes." 

Unless  it  falls,  literally  or  by  clear  intendment,  within  one  of  these 
categories,  there  is  no  warrant  for  the  exemption  claimed.  Literally, 
it  certainly  falls  within  neither  of  them.  It  is  not  a  "place  of  re- 
ligious worship ; "  it  is  not  a  "  charitable  institution ; "  it  is  not 
"  used  for  college  of  other  school  purposes."  Nor  in  any  legal  sense, 
is  there  a  dedication  of  the  property  to  any  one  of  those  purposes 
or  to  all  of  them  combined.  Obviously  it  is  not  yet  determined 
whether  a  church,  or  a  school,  or  a  hospital  shall  be  established. 
A  mere  vague  purpose  exists  at  some  indefinite  time  to  establish  one 
or  more  of  these  institutions  on  the  property,  as  may  be  needed- 
Nothing  fixes  this  purpose  ;  nothing  prevents  the  owner  from 
abandoning  it  at  will ,  nothing  opposes  his  right  to  convert  it  into 
business  or  residence  property,  or  to  Bell  it  to  the  first  advantageous 
purchaser.  Such  an  ambulatory  and  purely  potestative  dedication 
amounts  to  nothing. 

The  plain  fact  is  that  the  church  authorities,  impressed  in  1874 
with  the  belief  that  the  city  of  Munroe  was  destined  to  increase 
largely  in  size  and  population,  thus  adding  to  the  value  of  property 
and  extending  the  field  of  operation  of  the  church,  with  that  ju- 
dicious and  far-sighted  providence  which  characterizes  them,  thought 
it  wise  to  invest  in  this  property,  before  the  anticipated  accretion  in 
value  should  take  place,  in  order  (to  use  plaintiff's  language)  that 
the  church  might  "  have  some  ground  for  improvements  in  case  the 
city  should  increase." 

The  property  has  been  beld  for  ten  years.  The  anticipated  in- 
crease of  the  city  has  not  taken  place.  The  expansion  of  the 
church's  field  and  needs  has  not  arisen.  The  necessity  for  the 
"  improvements  "  is  not  yet  upon  it.  No  plan  is  yet  decided  upon. 
No  steps  are  on  foot  to  build  church,  school  or  hospital.  For  aught 
that  appears,  the  vague  and  undefined  purpose  is  no  nearer  fruition 
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to-day  than  it  was  ten  jean  ago.  Xen  constat  that  it  will  ever  be 
carried  out.  By  no  stretch  of  even  the  most  liberal  interpretation 
can  property  thus  owned  and  sitaated  be  brought  within  the  pur- 
view of  the  constitutional  provision  exempting  "  places  of  public 
worship,  charitable  institutions  and  property  used  for  colleges  or 
other  school  purposes." 

Analogy  is  entirely  wanting  between  this  case  and  those  supposi- 
titious ones  instanced  by  plaintiff's  counsel,  such  as  property  upon 
which  a  church,  school  or  hospital  ia  being  constructed  ;  or  prop- 
erty on  which  such  buildings  had  existed  which  had  been  burned 
down  and  while  preparations  were  being  made  to  rebuild  ;  or  the 
new  graveyard,  waiting  for  death  to  bring  its  tenants.  Such  cases 
will  be  determined  when  thoy  arise,  but  upon  principles  entirely 
inapplicable  hare. 

Judgment  affirmed. 
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Marriage  —  domicile  —  change  of  residence. 

H.,  horn  In  Connecticut,  went  to  Europe  In  1800,  to  acquire  the  German  lan- 
guage, and  complete  hit  professional  studies.  In  1873  he  went  to  Parle, 
where  he  remained;  and  In  February,  1877,  there  married  a  French  woman, 
without  any  contract  as  to  property.  Immediately  after  he  rented  a,  house 
at  Snreenee,  near  Paris,  lor  two  years,  and  took  np  his  residence  there  with 
hie  wife.  In  Hay,  1878,  he  was  brought  to  this  country,  end  sent  to  a  hos- 
pital for  the  insane  at  Philadelphia,  where  he  died  In  1881.  Held,  that  his 
personal  property  became  subject  to  the  community  law  of  France,  and  that 
Us  widow  was  entitled  to  one-half  thereof,  notwithstanding  that  by  hie  will 
made  before  the  marriage  he  had  bequeathed  the  whole  of  It  to  others. 

APPEAL  from  the   chancellor,  37  N.  J.   Eq.  (10  Stew.)    468. 
The  head-note  states  the  facte. 

FUtvel  McQm  and  J.  D.  BedU,  for  appellants. 

John  Linn  and  F.  R.  Cottderi,  of  New  York,  for  respondent*. 

Dim,  J.    The  law  of  France  in  relation  to  the  rights  of  hat- 
band and  wife  in  the  property  of  either  spouse  is  established  by  the 
Vol.  LI  — 8 
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Code  Napoleon.  Before  the  French  revolution  the  northern  prov- 
inces of  France  were  under  the  customary  law,  and  the  community 
of  property  governed  the  nuptial  contract;  in  the  southern  prov- 
ince! the  Roman  law  prevailed,  and  the  contract  was  governed  fay 
the  dotal  system.  The  Code  Napoleon  left  the  parties  to  elect  the 
law  by  which  the  marriage  should  he  governed,  and  if  no  election 
was  made,  the  community  system  was  to  prevail.  2  Kent  Com. 
187,  note.  Section  1391  of  the  Code  provides  that  the  parties  may 
declare  in  a  general  manner  that  they  intend  to  marry  either  under 
the  law  of  the  community  or  under  the  law  of  dowry.  The  com- 
munity is  either  legal  or  conventional.  Legal  community  is  es- 
tablished either  by  a  simple  declaration  that  the  parties  marry  under 
the  law  of  community  or  by  a  marriage  without  any  contract 
on  the  subject.  §§  1100, 1497.  There  was  no  marriage  contract 
between  these  parties  with  respect  to  property;  and  if  disposition 
of  the  personal  estate  in  question  is  to  be  made  by  the  French  law, 
it  must  be  disposed  of  as  community  property. 

Community  is  divided  by  the  Code  into  two  classes  —  active 
and  passive.  The  former  relates  to  the  disposition  of  property; 
the  latter,  to  liability  for  debts.  The  property  which  is  comprised 
in  the  community  consists  of  (1)  All  the  movable  property  which 
the  married  parties  possessed  on  the  day  of  the  celebration  of  the 
marriage,  and  all  movable  property  which  falls  to  them  during  the 
marriage,  by  succession,  or  even  by  donation,  if  the  donor  has  not 
expressed  himself  to  the  contrary;  (2)  All  the  fruits,  revenues, 
interest  and  arrears  of  what  nature  soever  they  may  be,  fallen  due 
or  received  during  the  marriage,  and  arising  from  property  which 
belonged  to  the  married  persona  at  the  time  of  the  celebration  of 
the  marriage,  or  from  such  as  has  fallen  to  them  during  the  mar- 
riage by  any  title  whatsoever;  and  (3)  All  immovable  property  ac- 
quired during  the  marriage,  §  1401.  This  community,  whether 
it  be  conventional  or  legal,  commences  from  the  day  of  the  mar- 
riage contracted  before  the  officer  of  the  civil  power.  §  1399. 
During  the  coverture  the  husband  has  the  custody,  control,  man- 
agement and  power  of  disposition  (under  some  restrictions)  of  the 
community  property  (§§  1421,  1422);  and  he  may  make  a  testa- 
mentary disposition  of  his  portion  of  the  community  property,  bat 
of  no  more.  §  1433.  After  the  death  of  the  husband  the  wife 
may  accept  or  renounce  the  community.  §  1453.  If  she  accept  it, 
her  share  —  that  is,  the  one-half  part  of  the  community  property 
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—  is  given  to  her,  subject  in  the  partition,  to  certain  specified  de- 
ductions and  allowances  by  way  of  compensation.  §§  1467,  1480, 
The  complainant,  in  her  bill,  charges  that  the  legal  domicile  of 
the  decedent,  at  the  time  of  his  death,  was  in  France,  and  insists 
that  from  the  time  of  the  celebration  of  her  marriage  with  the  tes- 
tator, by  force  and  operation  of  the  laws  of  France,  a  legal  com- 
munity was  established  between  ber  and  her  husband  as  to  all  the 
personal  or  movable  property  possessed  or  owned  by  either  of  them 
during  the  marriage,  and  in  all  the  fruits,  revenues,  interest  and 
income  thereof;  and  that  upon  the  death  of  the  teatator  she  was 
entitled  to  have  and  receive  absolutely  for  her  own  use  and  benefit 
the  one-half  part  of  all  such  property  bo  held  in  community  between 
herself  and  her  husband,  and  that  it  was  not  in  the  power  of  her 
husband  to  dispose  of  that  share  or  interest  in  said  property,  which 
by  the  laws  of  France  belonged  to  her. 

The  defendants  in  their  answer  admit  that  the  testator  was  mar- 
ried to  the  complainant  on  the  20th  of  February,  1877,  at  Paris; 
but  they  say  that  the  marriage  was  void  for  the  reason  that  the  tes- 
tator at  that  time  was  of  non-sane  mind,  and  incompetent  to  enter 
into  a  contract  of  marriage.  They  admit  that  the  testator  lived  in 
Paris  for  five  years  before  his  marriage,  but  deny  that  his  legal 
domicile  was  at  the  time  of  his  marriage  or  at  any  time  in  France, 
and  insist  that  distribution  of  his  personal  estate  should  be  made 
under  the  laws  of  New  Jersey.  They  also  say  that  by  the  law  of 
France  no  man  can  become  domiciled  in  France  without  he  shall 
have  first  applied  to  the  French  government  for  permission  to  do 
so,  and  obtained  an  express  authorization  from  the  government  to 
establish  such  domicile,  and  that  the  testator  never  obtained  an 
authorization  to  establish  his  domicile  in  France,  and  never  became 
domiciled  there  by  the  laws  of  that  country. 

The  chancellor  in  his  opinion  considered  the  evidence  on  the 
subject  of  the  testator's  mental  condition  at  the  time  of  his  mar- 
riage, and  reached  the  conclusion  that  the  testator  was  not  at  that 
time  mentally  incapacitated  to  contract  marriage  or  to  change  or 
establish  his  domicile.  The  evidence  shows  that  the  decedent  for 
some  time  had  been  addicted  to  intemperance,  and  that  his  physi- 
cal and  mental  vigor  had  been  impaired  by  indulgence  in  drink; 
but  it  falls  short  of  proof  that  at  the  time  of  his  marriage,  his 
mental  faculties  had  become  so  impaired  as  to  incapacitate  him 
from  entering  into  a  contract  of  marriage  or  from  deciding  upon 
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the  place  of  hie  domicile.  The  answer  contains  no  allegation  of 
fraud  or  imposition  upon  the  decedent  in  procuring  the  marriage. 
The  case  tarns  wholly  upon  the  applicability  of  the  community  law 
to  the  testator's  personal  estate  in  the  hands  of  his  executors. 

When  the  testator  went  abroad  in  18»9.  his  property  consisted  of 
personal  estate,  and  a  house  and  lot  in  Bridgeport,  Connecticut. 
The  personal  estate  he  left  in  charge  of  Mr.  Wallis  to  be  invested 
and  cared  for,  and  it  remained  in  charge  of  the  latter  during  the 
life-time  of  the  decedent.  This  personal  estate,  amounting  to  about 
160,000,  at  the  testator's  death  came  to  the  hands  of  the  executors. 
This  controversy  relates  wholly  to  the  personal  estate. 

The  domicile  of  the  testator's  parents  at  the  time  of  his  birth 
was  in  Bridgeport,  Connecticut.  That  was  his  domicile  of  origin. 
His  father  died  in  1862.  In  1865  the  family  residence  in  Bridge- 
port was  sold,  and  in  1866  his  mother  removed  to  New  York  with 
all  the  family  except  one  son  who  was  married,  and  had  his  house- 
hold in  Bridgeport  The  mother  rented  a  house  in  New  York  as 
a  residence  for  herself  and  the  family,  which  they  occupied  until 
her  death  in  December,  1867.  After  his  mother's  death  the  tes- 
tator resided  in  New  York  city  with  his  brother,  until  he  was  ap- 
pointed house-surgeon  in  the  New  York  Hospital,  and  had  his  resi- 
dence in  the  hospital  until  he  went  to  Europe  in  August,  1869. 

The  decedent  went  abroad  for  the  purpose  of  acquiring  the  Ger- 
man language,  and  continuing  his  professional  studies.  In  1869 
he  was  in  Paris  temporarily,  and  iu  the  fall  of  that  year  left  Paris 
for  Germany,  where  he  remained  about  two  years.  He  then  went 
to  Paris  again  and  resided  there  in  No.  8  Hue  de  la  Sorbonne. 
known  as  the  Latin  Quartier.  In  1872  he  became  acquainted  with 
the  complainant,  who  lived  with  him  as  his  mistress  at  No.  8  Rue 
de  la  Sorbonne,  until  they  were  married  on  the  20th  of  February, 
1877.  Immediately  after  their  marriage  they  began  housekeep- 
ing in  a  house  rented  by  him  at  Suresnes,  a  village  a  short 
distance  from  Paris.  He  had  a  lease  of  the  house  for  two 
years,  and  he  and  his  wife  continued  to  occupy  it  until  his  return 
to  America  in  Hay,  1878.  He  seems  to  have  been  attached  to  his 
wife.  In  May,  1877,  he  wrote  to  Mr.  Wallis,  announcing  his  mar- 
riage, and  said  he  was  ' '  happy  and  contented. "  The  facts  connected 
with  the  residence  of  the  decedent  at  Suresnes  are  fully  stated  in 
the  opinion  of  the  chancellor,  and  need  not  be  repeated  here.  The 
chancellor,  from  the  testimony,  concluded  that  the  decedent  had 
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settled  himself  in  France  to  live  there,  and  make  it  hia  home.  The 
circumstances  under  which  he  was  brought  to  America  are  also  de- 
tailed in  the  chancellor's  opinion.  They  show  no  intention  on  the 
part  of  the  decedent  to  make  any  change  at  that  time  in  his  domi- 
cile.    The  evidence  is  quite  to  the  contrary. 

A  person  sui  juris  may  change  his  domicile  as  often  as  he  pleases. 
To  effect  such  a  change,  naturalization  in  the  country  he  adopts  as 
his  domicile  is  not  essential.  He  need  not  do  all  that  is  necessary 
to  divest  himself  of  his  original  nationality.  There  must  be  a  vol- 
untary change  of  residence;  the  residence  at  .the  place  chosen  for 
the  domicile  must  be  actual;  to  the,  factum  of  residence  there  must 
be  added  the  animus  manendi;  and  that  place  is  the  domicile  of  a 
person  in  which  he  has  voluntarily  fixed  his  habitation,  not  for 
a  mere  temporary  or  special  purpose,  but  with  a  present  intention 
of  making  it  his  home,  unless  or  until  something  whioh  is  uncer- 
tain or  unexpected  shall  happen  to  induce  him  to  adopt  some  other 
permanent  home.  Haldane  v.  Eekford,  L.  B.,  8  Eq.  631;  King 
v.  FoxvoU,  3  Gh.  Div.  618;  a  c,  18  Eng.  Rep.  644;  Lord  v.  Oolvin, 
6  Jar.  (N.  S.)  351;  Aibman  v.  Aikman,  7  Jur.  (N.  S.)  1017,  1019; 
Douglas  v.  v.  Douglas,  L.  R.,  13  Eq.  617, 644;  Udny  v.  Udny,  L.  R., 
1  Sc.  App.  441;  Cadwalader  v.  Bowelt,  18  N.  J.  L.  144,  145. 

We  think  the  evidence  proves  that  the  testator's  domicile,  arising 
from  the  factum  of  residence  and  the  animus  manendi,  was  at  the 
time  of  his  death,  by  the  jus  gentium,  in  France. 

But  it  is  contended  that  inasmuch  as  the  decedent  never  ob- 
tained an  authorization  from  the  French  government  he  was  in- 
capable, by  the  law  of  that  country,  of  acquiring  a  domicile  in 
France,  and  that  therefore  his  domicile  of  origin,  or  his  domicile 
before  he  took  up  his  residence  in  France,  either  revived  or  by  the 
French  law,  would  govern  in  the  disposition  of  his  personal 
estate  if  it  was  administered  upon  in  France.  Article  XIII  of  the 
Code  Napoleon  is  relied  on  to  sustain  this  contention.  That  article 
is  in  these  words: 

"The  foreigner  who  shall  have  been  admitted  by  the  govern- 
ment to  establish  his  domicile  in  France  shall  enjoy  in  that  coun- 
try all  civil  rights  so  long  as  he  shall  continue  to  reside  there." 

It  appears  from  the  evidence  that  the  authorization  contemplated 
by  this  article  of  the  Code  is  obtained  by  an  application  to  the 
bead  ot  the  government,  and  is  attended  with  formalities  almost  as 
solemn  as  those  required  for  naturalization  in  France. 
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The  construction  of  tliis  article  vu  before  the  English  courts  in 
Bremer  v.  Freeman,  10  Moore  P.  C.  306,  and  Hamilton  v.  Dallas, 
1  Oh.  Div.  257;  IS  Eng.  Rep.  724,  and  was  somewhat  considered  in 
the  New  York  Court  of  Appeals  in  Dupuy  v.  Wwrit,  68  N.  Y.  666. 
In  Bremer  r.  Freeman,  it  was  held  that  if  by  the  jus  gentium  the 
decedent,  who  was  an  English  woman  by  birth,  was  da  facto  domi- 
ciled in  France,  the  authorization  of  the  French  government  was 
not  necessary  to  confer  upon  her  the  right  of  testacy,  and  that  her 
will,  not  executed  in  conformity  with  the  French  law,  was  invalid. 

In  Hamilton  v.  Dallas,  Vice- Chancellor  Bacon  held  that  a  de 
facto  domicile,  governing  the  succession  of  the  personal  estate  of  a 
decedent,  might  be  acquired  by  a  foreigner  resident  in  that  country, 
who  had  not  obtained  the  government  authorization  required  by 
article  XIII  of  the  French  Code,  as  the  condition  for  the  enjoy- 
ment by  a  foreigner  resident  in  that  country  of  fall  civil  rights. 
The  learned  judge  who  prepared  the  opinion  in  Dupuy  v.  Wtirtz 
expressed  a  contrary  opinion,  hut  the  case  did  not  call  for  a  de- 
cision on  that  point.  The  counsel  of  the  defendants  have  produced 
several  decisions  of  the  French  courts,  which  hold  that  in  cases  of 
intestacy  the  inheritance  of  a  foreigner  domiciled  de  facto  in 
France  will  not  be  distributed  under  the  French  law,  unless  he 
shall  have  obtained  the  authorization  required  by  article  XIII  of 
the  Code.  Pepin's  case,  decided  in  1868;  Melizefe  case,  decided 
January,  1869;  Otfe  case,  decided  January,  18U9;  Forges  case, 
decided  in  1875,  and  Ouirana's  case,  decided  in  1881.  It  will  be 
observed  that  all  these  cases  relate  to  the  transmission  of  property 
by  inheritance,  or  by  testamentary  disposition.  They  do  not  touch 
the  question  in  controversy  in  this  case.  The  complainant  does  not 
claim  the  property  in  dispute  by  any  right  of  succession,  nor  does 
she  dispute  the  validity  of  the  testator's  will,  as  not  being  executed 
according  to  the  laws  of  France.  The  claim  she  makes  to  the  one- 
half  of  the  personal  property  of  her  deceased  husband,  she  founds 
upon  the  marriage  in  France,  and  the  incidents  of  the  married  re- 
lation, in  virtue  of  which  she  claims  that  by  the  French  law  she 
became  thereby  ipso  facto  entitled  to  that  share  in  his  movable 
property. 

The  French  jurists  recognize  a  distinction  between  such  a  legal 
domicile  as  a  foreigner  can  acquire  by  fulfilling  the  requirements 
of  article  XIII  of  the  Code,  and  will  entitle  him  to  all  the  civil 
rights  of  native  bom  Frenchmen,  and  a  domicile  in  fact  which  is 
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acquired  by  a  residence  without  compliance  with  any  legal  formali- 
ties. The  right  of  a  foreigner  to  contract  a  lawful  marriage  is  not 
made  to  depend  on  the  observance  of  Bach  forms  as  are  necessary 
to  the  acquisition  of  citizenship;  it  is  given  on  the  sole  condition 
of  six  months'  residence  by  either  of  the  parties.  Article  LXXIV 
of  the  Code  provides  that  "  the  marriage  shall  be  celebrated  in  the 
commune  in  which  the  one  or  the  other  of  the  parties  shall  be 
domiciled,"  and  declares  that  "  this  domicile  shall  be  established 
by  six  months'  continued  habitation  within  the  same  commune." 
These  conditions  were  fulfilled,  and  the  marriage  was  lawfully  cele- 
brated under  the  French  law. 

The  complainant's  counsel  contended  that  inasmuch  as  the  mar- 
riage was  celebrated  in  France,  the  wife  immediately  on  her  con- 
summation of  the  marriage  acquired  a  vested  right  in  her  husband's 
property,  independent  of  any  question  of  domicile,  and  that  her 
right  in  the  personal  property  of  the  husband  was  a  jug  acquired 
by  the  marriage  by  virtue  of  the  French  law,  which  could  not  be 
invalidated  by  any  extraneous  circumstances.  This  view  has  had 
some  support  in  the  opinions  of  writers  on  international  law,  but 
is  contrary  to  the  course  of  decision  in  the  courts  of  this  country, 
and  I  may  add  to  the  later  decisions  of  the  courts  elsewhere.  The 
doctrine  generally  adopted  and  supported  by  reason  and  public 
policy  is,  that  a  marriage  celebrated  according  to  rights  and  cere- 
monies, recognized  by  the  laws  of  the  country  where  the  marriage 
takes  place,  is  valid  everywhere;  and  as  a  general  rule  (not  without 
exceptions),  by  that  law  the  capacity  of  the  parties  to  contract  a 
marriage  is  determined.  Whart.  Confl.  Laws,  §§  161,  162,  164; 
Story  Confl.  Laws,  g§  113,  113a,  114, 123d,  124,  124a;  Bish.  Marr. 
and  Div.,  §§  357,  359,  363,  370;  Moore  v.  Hegeman,  92  N.  Y.  521; 
s.  c,  44  Am.  Rep.  408.  But  with  respect  to  the  property  rights  of 
husband  or  wife  in  the  personal  property  of  either,  derived  from 
the  marriage  relation,  the  place  where  the  marriage  was  cele- 
brated is  not  decisive;  these  rights  depend  on  what  is  known  in 
law  as  the  matrimonial  domicile.  Le  Breton  v.  Noucket,  3  Mart. 
(La.) 60,  81;  b.  c,  5  Am. Dec  736;  Fbrdi.  Ibrd,  2Mart.  (N.  S.)574; 
Allen  v.  Allen,  6  Rob.  (La. )  104;  Kneeland  v.  Bnnley,  Heigs  (Tenn. ), 
620;  Glenn  v.  Glenn,  47  Ala.  204;  Masonv.  Bomer,  105  Mass.  116; 
Story  Confl.  Laws,  g§186. 193;  2  Pars.  Oont.  590.  Mr.  Wharton  says 
that  the  place  of  the  celebration  is  not  necessarily  the  place  of  the 
performance  of  the  marriage,  which  he  says  the  later  jurists  have 


NEW  JERSEY, 


Haml  t.  Haml. 


agreed  Is  its  true  legal  site,  and  that  this  place  of  perfoi 
the  matrimonial  domicile  to  which  the  husband  and  wife  propose 
to  repair.  IV hart.  Confl.  Laws,  §  IBS.  On  the  marriage,  the  legal 
presumption  is  that  the  wife  takes  the  domicile  of  her  husband, 
and  her  rights  are  subject  to  the  law  of  his  domicile;  but  that  pre- 
sumption is  overcome,  and  the  legal  inference  is  superseded,  when 
on  the  marriage,  the  parties  adopt  a  place  for  their  matrimonial 
domicile  —  in  which  event  the  matrimonial  domicile  will  control, 
and  will  regulate  the  property  rights  of  the  parties  in  movables. 

The  authorities  are  quite  generally  in  accord  in  selecting  the 
matrimonial  domicile  as  the  place  which  shall  furnish  the  law 
regulating  the  interests  of  husband  and  wife  in  the  movable  prop- 
erty of  either,  which  was  in  esse  when  the  marriage  took  place. 
Perplexing  questions  sometimes  arise  as  to  what  place  shall  be 
deemed  the  true  matrimonial  domicile  in  the  sense  of  this  rule. 
Mr.  Justice  Story  supposes  a  case  where  neither  of  the  parties 
has  a  domicile  in  the  place  where  the  marriage  was  celebrated, 
and  the  parties  were  there  in  transitu,  or  during  a  temporary 
residence,  or  on  a  journey  made  for  that  sole  purpose  anima 
revertendi,  and  says  that  the  principle  maintained  by  foreign  jurists 
in  snch  cases  would  be  that  the  actual  or  intended  domicile  of  the 
parties  would  be  deemed  to  be  the  true  matrimonial  domicile; 
or  to  express  the  doctrine  in  a  more  general  form,  that  the  law 
of  the  place,  where  at  the  time  of  the  marriage  the  parties  in- 
tended to  fix  their  domicile,  would  govern  all  the  rights  result- 
ing from  the  marriage.  He  also  supposes  the  case  of  a  man 
domiciled  in  one  State  marrying  a  lady  domiciled  in  another 
State,  and  says  that  foreign  jurists  would  hold  that  the  matrimonial 
domicile  would  be  the  domicile  of  the  husband  if  it  was  the  inten- 
tion of  the  parties  to  fix  their  residence  there,  or  the  domicile  of  the 
wife  if  it  was  their  intention  to  fix  their  residence  there,  or  in  a 
different  place  from  the  domicile  of  either  the  husband  or  wife  if 
they  intended  to  establish  their  matrimonial  domicile  in  some  other 
place.  He  then  refers  to  the  decisions  of  the  courts  of  Louisiana, 
adopting  the  same  principle,  and  concludes,  that  "ander  these 
circumstances,  where  there  is  snch  a  general  consent  of  foreign 
jurists  to  the  doctrine  thus  recognized  in  America,  it  is  not  perhaps 
too  much  to  affirm  that  a  contrary  doctrine  will  scarcely  hereafter 
be  established ;  for  in  England  as  well  as  in  America,  in  the  inter- 
pretation ot  other  contracts,  the  laws  of  the  place  where  they  are 
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to  be  performed  has  been  held  to  govern.  Treated  therefore  as  a 
nutter  of  tacit  matrimonial  contract  (if  it  can  be  bo  treated),  there 
U  the  rule  of  analogy  to  govern  it ;  and  treated  as  a  matter  to  be 
governed  by  the  municipal  law  to  which  the  parties  were,  or  meant 
to  be  subjected  by  their  future  domicile,  the  doctrine  seems  equally 
capable  of  a  solid  vindication."  Story's  Conn,  of  Lavs,  §§  191-199. 
All  perplexity  on  this  subject  is  removed  where,  as  in  this  case,  the 
place  where  the  marriage  is  celebrated,  the  domicile  of  the  wife,  and 
the  establishment  of  a  home  after  the  marriage,  concur.  The  place 
of  contract  and  the  place  of  performance  being  the  same,  on  legal 
analogies  there  would  seem  to  be  no  doubt  that  that  place  wonld  be 
the  matrimonial  domicile,  and  that  the  incidents  of  the  marriage 
would  be  determined  by  the  law  of  that  place. 

Nor  can  that  question,  which  has  given  rise  to  great  diversity  of 
opinion  where  new  property  has  been  acquired  after  the  marriage, 
and  in  a  new  domicile,  arise  in  this  case,  for  the  property  to  which 
this  controversy  relates  was  in  ssw  at  the  time  of  the  marriage,  and 
the  matrimonial  domicile  then  established  continued  until  the  hus- 
band's death  ;  and  it  is  universally  allowed  that  when  a  marriage 
takes  place  without  settlement,  the  mutual  rights  of  the  husband 
and  wife  in  each  other's  movable  property  are  to  be  regulated  by 
the  law  of  the  matrimonial  domicile,  so  long  as  that  remains  un- 
changed.    Westlake's  Int.  Law,  §  360. 

The  French  law  recognizes  a  conjugal  domicile  analogous  to  what 
is  known  in  our  lawaa  a  matrimonial  domicile,  and  is  distinguished 
from  that  domicile  which  is  required  for  the  purpose  of  contracting 
a  lawful  marriage  ;  and  the  law  of  that  country,  with  respect  to  the 
effect  of  the  conjugal  domicile  upon  the  rights  of  husband  and  wife 
in  the  movable  property  of  either  spouse,  is  in  accordance  with  the 
views  above  expressed.  George  Merrill,  a  witness  called  by  the 
defendants,  who  is  not  an  attorney  or  avocai  in  the  French  courts, 
being  a  foreigner  who  studied  law  in  New  York  city,  said  that  a 
foreigner  cannot  acquire  a  domicile  in  France  without  complying 
with  article  XIII  of  the  Code,  except  it  be  a  matrimonial  domicile, 
which  he  defines  to  be  the  residence  necessary  to  confer  jurisdiction 
on  the  magistrate  forthe  celebration  of  the  marriage;  and  that  in  the 
case  of  an  American  citizen  establishing  his  residence  in  France, 
with  intention  of  making  that  his  permanent  home,  marrying  and 
living  there,  not  having  received  the  government  authorization,  ac- 
cording to  the  Code,  his  personal  property  wonld  be  distributed 
Tot.  LI  — 4 
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according  to  the  American  law.  On  the  other  hand,  M.  Goiraud, 
a  French  lawyer,  called  by  the  complainant,  testified  that  the  domi- 
cile necessary  for  a  foreigner  to  contract  a  legal  marriage  reqnired 
only  a  residence,  in  fact,  for  six  months,  and  that  the  domicile 
which  was  to  govern  the  marriage  relations  of  the  parties  would  be 
the  conjugal  domicile,  which  he  defined  to  be  the  domicile  which 
had  been  chosen  by  the  parties,  either  at  the  time  of  the  marriage 
or  after  the  marriage,  in  order  to  be  finally  settled.  M.  Clnnet, 
avocat  of  the  court  of  Paris,  called  by  the  complainant,  testified 
that  French  jurisprudence,  in  order  to  establish  the  marriage  rela- 
tion of  the  parties  married  without  a  contract,  takes  as  a  principle 
their  supposed  intention,  and  finds  the  expression  of  that  intention 
in  what  is  called  the  conjugal  domicile,  or  in  other  words,  the  place 
where  after  the  marriage  the  parties  establish  themselves.  Both  these 
witnesses  agree  that  government  authorization  is  not  reqnired  for 
the  establishment  of  a  conjugal  domicile  in  France,  which  when 
the  marriage  is  celebrated  in  France  without  a  contract,  will  make 
the  property  of  a  foreign-born  husband  subject  to  the  community 
law. 

The  decisions  of  the  French  courts  sustain  the  opinions  given  by 
M.  Ooiraud  and  H.  Clnnet.  In  Brml's  case,  Sirey  (1854),  2-105, 
translated  in  4  Phillim.  Int.  Law,  226,  and  more  fully  in  Cole  on 
Domicile,  45,  47,  Brenl  was  a  Hanoverian ;  he  married  a  French 
woman  in  France,  and  died  there  ;  at  the  time  of  his  marriage,  and 
at  his  death,  he  was  domiciled  in  France,  but  had  not  obtained  a 
governmental  authorization  for  that  purpose.  On  appeal  the  ques- 
tion was  whether  there  was  a  community  of  goods  between  husband 
and  wife.  The  court  held  that  there  was,  and  that  foreigners  were 
capable  of  entering  into  all  contracts  depending  on  the  law  of  na- 
tions, and  could,  when  they  marry  in  France,  accept  tacitly  the  rule 
of  community,  established  by  law,  in  the  same  way  as  they  might 
have  made  that  rule  the  subject  of  express  stipulation  in  a  formal 
contract ;  that  to  make  this  principle  apply  to  foreigners,  it  was 
not  enough  that  the  marriage  was  celebrated  in  France  ;  but  that 
it  was  also  necessary  that  the  intention  of  the  contracting  parties  to 
adopt  the  community  should  be  manifested  by  affirmative  acts  ; 
that  the  establishment  of  a  domicile  in  France  had  always  been  re- 
garded as  the  most  positive  manifestation  of  such  intention  ;  that 
the  domicile  ought  to  have  an  importance  to  distinguish  it  from 
simple  residence,  but  it  was  not  necessary  that  it  should  have  been 
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authorised  by  the  government  under  article  XIII,  for  the  reason 
that  the  object  of  this  authorisation  was  to  confer  on  the  foreigner 
all  the  civil  rights  of  native-bom  Frenchmen,  and  that  there  rights 
were  not  necessary  in  a  foreigner  in  order  to  enable  him  to  enter 
into  matrimonial  conventions,  which  are  purely  of  thejvs  gentium. 

In  Lloyd  v.  Lloyd,  Sirey  (1849),  2-220  ;  in  Cole  on  Domicile,  37, 
and  translated  in  a  note  to  Whicker  v.  Hume,  13  Beav.  401,  James 
Lloyd,  a  foreigner,  whose  birthplace  was  unknown,' and  who  was, 
by  presumption  and  residence,  an  Englishman,  came  to  France,  and 
established  himself  there  permanently.  In  1836  he  married,  at 
Paris,  a  French  woman,  without  a  marriage  settlement.  He  had 
three  children  by  the  wife  before  marriage,  and  three  afterward. 
He  continued  his  residence,  and  died  in  Paris,  leaving  his  wife  and 
the  six  children  surviving  him.  The  widow  claimed,  before  the 
French  court,  that  portion  of  the  property  which  wonld  belong  to 
her  by  the  French  law,  if  she  and  her  husband  were  married  under 
the  regime  of  the  communauti  des  Mens.  Her  right  depended  on 
whether,  at  the  time  of  the  marriage,  the  decedent  had  a  legal 
domicile  in  France.  He  never  had  applied  for  or  obtained  an  au- 
thorization under  article  XIII  of  the  Code.  The  tribunal  of  the 
Seine  decided  against  her  claim,  but  the  decree  was  reversed  by  the 
Court  of  Appeal,  and  the  claim  of  the  widow  sustained.  The  court 
said  that  "  it  is  fruitless  to  contend  that  the  domicile  of  James 
LSoyd,  in  France,  was  not  accompanied  by  the  authorization  of  the 
government,  required  by  article  XIII,  and  therefore  it  cannot  be 
taken  into  consideration  as  regulating  the  conjugal  domicile,  for  it 
is  a  fixed  principle  of  law,  as  well  before  as  since  the  Code,  that  a 
foreigner,  even  when  he  perservea  that  quality,  could  acquire  a 
domicile  in  France ;  that  article  XIII  of  the  Code  did  not  intend 
to  change  this  state  of  things  ;  that  it  is  only  when  a  foreigner 
wishes  to  possess  such  a  domicile  in  France,  as  will  confer  upon  him 
all  civil  rights,  that  the  authorization  of  government  is  required ; 
that  in  the  present  case  it  is  not  a  question  as  to  a  civil  right,  ex- 
clusively appertaining  to  a  French  citizen ;  that  the  tacit  agree- 
ment aa  to  the  community  of  goods,  resulting  from  submission  to 
articles  1393,  1339,  1340,  and  the  succeeding  articles,  was  purely 
derived  from  the  law  of  nations." 

In  Fraaft  case,  Fraix  was  a  Savoyard,  and  settled  in  Paris,  where 
he  married  his  second  wife,  a  French  woman.  The  question  was 
whether  he  married  under  the  French  communauti  des  blent.    The 
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court  held  that  although  he  had  not  been  authorized  by  the  gov- 
ernment to  establish  his  domicile  in  France,  a  domicile  whs  not 
necessary  to  make  the  comtuunautt  applicable,  which  is  presumed 
to  hare  been  the  intention  of  the  parties  when  they  fixed  themselves 
in  France.    4  Phillim.  Int.  Law,  331. 

In  Qhi&la's  case,  decided  in  1878,  Ghisla  was  a  Swiss  by  birth. 
He  married  a  French  woman  in  France,  and  before  and  after  his 
marriage  had  his  domicile  in  Marseilles,  and  in  that  place  died. 
Hia  widow  claimed  the  benefit  of  the  community  law,  and  it  was 
adjudged  to  her  by  the  court  of  Aix,  the  ground  of  the  decision 
being  that  where  one  of  the  married  couple  is  French,  and  the 
other  a  foreigner,  they  are,  in  the  absence  of  a  contract,  governed 
by  the  law  of  the  conjugal  domicile;  that  the  intention  of  the 
parties  is  to  be  considered  before  their  nationality,  and  that  to  the 
fixing  of  the  conjugal  domicile,  government  authorization  was  not 
required,  for  whatever  appertains  to  the  marriage  belongs  rather  to 
the  jua gentium  than  to  the  civil  law,  properly  speaking.  Jour. 
Int.  Law  1878,  610.  In  Daget  v.  Laborde  it  was  held  that  the 
legislation  applicable  to  the  civil  interests  of  a  marriage,  was  that 
of  the  place  where  the  married  couple  established  their  domicile 
immediately  after  the  marriage,  and  where  it  appeared  that  it  was 
their  intention  to  fix  the  principal  place  of  their  business,  and  to 
raise  their  family,  and  that  this  domicile  was  denominated  their 
matrimonial  domicile.  Court  of  Pan,  1835,  affirmed  in  the  court 
of  cassation,  December,  1836,  28  Annual  des  Palais,  537. 

Qiovanetti  v.  Osini,  Sirey  (1855),  699,  is  the  converse  of  the  cases 
cited.  In  that  case  a  Frenchman,  while  domiciled  in  Tuscany, 
married  an  Italian  woman  in  Florence.  They  afterward  removed 
to  France.  On  her  death  the  question  arose  in  Franco  as  to  the 
matrimonial  regime  governing  the  estate  of  the  deceased  wife. 
There  had  been  an  agreement  subsequent  to  marriage,  with  respect 
to  property,  not  valid  under  the  French  law.  The  court  held  that 
the  marriage  having  been  contracted  at  Florence,  and  the  parties 
having,  at  the  epoch  of  their  marriage,  fixed  their  matrimonial 
domicile  in  Tuscany,  the  marriage  was  necessarily  under  the  influ- 
ence of  the  Roman  law,  which  governed  such  matters  in  Tuscany, 
according  to  which,  agreements  subsequent  to  marriage  were 
authorized  and  valid.     Colo  Domicile,  41. 

Maraud  v.  Commune  de  Mizire,  Sircy  (1873),  pt.  II,  148,  much 
relied  on  by  the  defendants,  is  not  in  point    The  parties  were 
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married  in  Sardinia,  and  then  removed  to  France.  The  husband 
settled  in  Paris  and  had  his  principal  establishment  there,  bat  did 
not  obtain  authorization  from  the  government.  His  daughter  was 
bora  in  France.  He  died  in  1865,  and  his  widow  in  1867,  making 
the  commune  her  residuary  legatee.  The  court  held  that  Morand 
was  a  foreigner  and  so  were  his  wife  and  daughter,  and  therefore 
the  lavs  of  France  did  not  govern  the  succession.  The  effect  of  a 
French  marriage,  followed  by  a  conjugal  domicile  in  France,  was 
in  nowise  involved. 

I  thins:  it  is  clearly  shown,  not  only  by  the  testimony  of  the 
French  lawyers  who  were  witnesses  in  this  case,  but  also  by  the 
French  decisions,  that  it  is  the  law  of  that  country  that  the  mar- 
riage of  a  foreigner  in  France,  without  any  contract,  followed  by 
a  conjugal  domicile  in  France,  will  subject  the  property  of  the 
married  persons  to  the  community  law,  and  that  a  government 
authorization  under  article  XIII  of  the  Code  is  not  neoessary  to 
the  establishment  of  such  a  domicile. 

The  decree  of  the  chancellor  should  be  affirmed. 

Decree  unanimously  affirmed. 


Ebbk  V.  James. 

m  V.- 1.  Bq.  [M  Stew.]  MTJ 

Sale — fraud  —  concealment  — executor  — damage*. 

When  an  executor,  before  and  without  any  reference  to  a  sale,  published  false 
statements  concerning  the  value  of  bank  stock  belonging  to  the  estate,  and 
in  negotiations  for  a  sale  thereof  was  informed  that  the  purchaser  had  heard 
and  relied  on  those  statements,  end  had  no  available  means  of  detecting  their 
falsitj,  held,  (1)  that  silence  on  the  part  of  the  e locator  was  a  fraudulent 
concealment  avoiding  the  sale  eg  against  all  the  executors ;  (8)  that  the 
purchaser  might  be  reimbursed  out  of  the  estate  for  the  purchase-price  paid, 
and  for  assessments  on  the  etock  which  he  had  legally  been  compelled  to 
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The  complainant  had  judgment  below. 

C.  ef  R.  W,  Parker,  for  appellants. 

Wm.  8.  Owtmere  and  T.  N.  McCarter,  for  respondents. 
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Dixon,  J.  The  facta  in  this  case  proved  by  direct  evidence  are  : 
That  William  James,  at  his  death,  owned  one  hundred  shares  of  the 
capital  stock  of  the  Mechanics'  National  Bank  of  Newark  ;  that  he 
died  in  January,  1881,  leaving  a  will,  in  which  he  named  his  widow, 
Elizabeth  James,  George  F.  Tuttle  and  Oscar  F.  Baldwin  as  his 
executors,  who  in  February,  1881,  took  out  letters  testamentary 
upon  his  estate  ;  that  then  and  for  many  years  before,  and  after- 
ward, til!  its  close  on  October  31,  1881,  Baldwin  was  cashier  of  the 
bank,  and  daring  a  period  of  about  ten  years  had  been  fraudulently 
abstracting  its  funds  to  such  an  extent  that  before  tbe  death  of  Mr. 
James  the  whole  capital  of  the  bank  was  wasted,  and  an  assessment 
upon  its  stockholders  to  the  par  value  of  their  stock  would  be  required 
under  the  United  States  statute,  for  the  payment  of  its  debts  ;  that 
during  this  period,  Baldwin,  as  cashier,  had  every  two  or  three 
months,  sworn  to  reports  of  the  condition  of  the  bank,  made  to  the 
comptroller  under  U.  S.  Bev.  Stat.,  §  5211,  in  which  were  will- 
fully false  statements  respecting  tbe  credits  due  the  bank,  and 
showing  in  1881  assets  more  than  (1,600,000  beyond  what  the  bank 
really  had ;  that  these  reports,  as  made,  were  published  according 
to  law  in  a  newspaper  extensively  circulated  in  the  city  of  Newark  ; 
that  Baldwin  had  also,  as  cashier,  aided  in  declaring  semi-annual 
dividends  npon  the  bank  stock,  which  were  apparently  justified  by 
the  false  statements  of  his  report,  but  were  in  fact,  as  he  knew, 
wholly  fictitious;  that  by  means  of  these  published  reports  and  divi- 
dends, a  high  market  value  had  been  given  to  the  stock,  so  that 
it  sold  at  a  premium  of  about  eighty-five  per  cent;  that  the  com- 
plainant was  a  business  man  in  Newark,  and  in  the  ordinary  course 
of  affairs,  became  cognizant  of  these  reports  and  dividends,  and  be- 
lieving them  to  be  true  and  genuine,  in  August,  1881,  offered  Bald- 
win 1930  for  ten  shares  of  the  stock  (950  a  share  being  par),  and 
thereupon  Baldwin  sold  and  transferred  to  him  at  that  price  ten 
shares,  which  he  had  for  sale,  as  an  executor  of  Mr.  James,  and 
turned  the  price  in  to  the  estate. 

An  effort  was  made  by  the  counsel  for  the  appellants,  to  lead  the 
court  to  the  opinion  that  Baldwin  had,  individually,  sold  the  stock 
to  the  complainant,  aud  then  had  purchased  it  from  himself  as 
executor;  but  wo  think  the  circumstances  clearly  show  a  sale  to  the 
complainant  by  Baldwin  as  executor. 

An  inference  which  we  consider  reasonably  drawn  from  these 
facts  is,  that  Baldwin  perceived  when  the  complainant  made  hia 
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offer,  that  the  latter  was  relying  on  the  reports  and  dividends  be- 
fore mentioned  as  being  substantially  trae  exponents  of  the  financial 
condition  of  the  bank.  It  is  scarcely  possible  to  think  otherwise. 
A  business  man,  abont  to  invest  in  the  stock  of  a  bank,  would  be 
almost  sure  to  recur  to  the  dividends  which  the  bank  had  been 
paving,  and  to  the  statements  of  its  condition,  which  within  com- 
mon experience,  are  so  frequently  published  in  the  current  news- 
papers, for  information  as  to  the  propriety  of  investing.  No  other 
means  of  forming  a  judgment  as  to  the  intrinsic  value  of  the  stock 
would  be  open  to  him.  And  if  he  should  be  influenced  by  the 
market  price  of  the  stock,  in  case  there  were  one,  still  he  would 
know  that  that  only  represented  in  the  main,  the  public  estimate 
of  the  same  data,  and  so  wonld  be  relying  upon  their  substantial 
accuracy.  If  therefore  Baldwin  adverted  to  the  topic  at  all,  he 
most  have  believed  that  the  complainant,  in  making  his  purchase, 
was  trusting  in  the  truthfulness  of  these  bases  of  opinion.  And  so 
great  was  the  disparity  between  the  price  offered  by  the  complain- 
ant and  the  real  value  of  the  stock,  as  Baldwin  knew  it,  so  enor- 
mous had  been  Baldwin's  defalcations  which  produced  the  disparity, 
that  the  deception  under  which  the  complainant  was  acting  must 
have  forced  itself  upon  Baldwin's  mind. 

Upon  these  facts  the  question  arising  is,  whether  the  complain- 
ant, promptly  claiming  a  rescission  of  the  sale  on  November  19, 
1881,  soon  after  he  learned  the  real  condition  of  the  bank,  had  a 
right  to  rescind. 

If  the  sale  is  to  be  regarded  as  having  been  induced  by  Baldwin's 
fraud,  then  the  complainant's  right  of  rescission  is  established  by 
innumerable  cases,  and  it  would  make  no  difference  with  regard  to 
this  right,  whether  we  consider  Baldwin,  the  executor,  as  one  of 
the  owners  of  the  stock,  selling  for  himself  and  his  joint  owners,  or 
as  an  agent  selling  for  the  estate  which  he  and  they  represented. 
In  either  case,  if  the  defrauded  vendee  can  make  restitution  so  as 
to  put  the  vendor  in  the  same  condition  with  respect  to  the  prop- 
erty sold  as  they  were  in  at  the  time  of  the  sale,  he  has  the  right  to 
rescind.  1  Benj.  Sales,  §§  636, 674;  2  Wm&,  Exrs.  916;  2  Pom.  Eq., 
§  908  ei  teq.;  Kennedy  t.  McKay,  43  N.  J.  L.  288;  s.  c,  39  Am. 
Bep.  981. 

Was  then  the  sale  viewed  from  the  judicial  standpoint,  induced 
by  Baldwin's  fraud? 

There   were   no  fraudulent  representations   made  by  Baldwin 
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pending  the  negotiations,  but  these  arc  not  necessary  to  taint  the 
contract  —  silence  may  be  fraudulent. 

Prof.  Pomeroy,  in  his  discriminating  work  on  equity  jurispru- 
dence, very  lucidly  discusses  the  elements  of  fraud  affecting  con- 
tracts, and  in  treating  of  fraudulent  concealments,  lays  down  this 
proposition:  "  If  either  party  to  a  transaction  conceals  some  fact 
which  is  material,  which  is  within  his  own  knowledge,  and  which 
it  is  his  duty  to  disclose,  he  is  guilty  of  actual  fraud."  2  Pom. 
Eq. ,  |  901.  This  accords  with  the  language  of  this  court  in  Con- 
ntw  v.  Wardell,  33  N.  J.  Bq.  492:  "It  is  not  every  concealment, 
even  of  facts  material  to  the  interest  of  a  party,  which  will  entitle 
him  to  the  interposition  of  a  court  of  equity.  The  case  must 
amount  to  a  suppression  of  facts  which  one  party,  under  the  cir- 
cu  instances,  is  bound  in  conscience  and  duty  to  disclose  to  the  other 
party,  and  in  respect  to  which  he  cannot  innocently  be  silent 

In  the  present  transaction  no  doubt  Baldwin  concealed  facts 
which  were  within  his  own  knowledge,  and  which  were  very  mate- 
rial to  the  interests  of  the  complainant;  the  only  debatable  topic  is 
whether  it  was  the  dnty  of  the  former  to  disclose  these  facts. 

The  author  just  named  reduces  the  instances  in  which  there 
exists  a  duty  of  disclosure  to  three  classes,  the  first  including  those 
where  there  is  a  previous  fiduciary  relation  between  the  parties,  the 
third  including  transactions  which  are  themselves  essentially  fidu- 
ciary, like  contracts  of  insurance,  and  the  second  being  defined  as 
follows:  "The  second  class  embraces  those  instances  in  which  *  *  * 
it  appears  that  either  one  or  each  of  the  parties,  in  entering  into 
the  contract  or  other  transaction,  expressly  reposes  a  trust  and 
confidence  in  the  other;  or  else  from  the  circumstances  of  the  case, 
the  nature  of  their  dealings  or  their  position  toward  each  other, 
such  a  trust  and  confidence  in  the  particular  case  is  necessarily  im- 
plied. The  nature  of  the  transaction  is  not  the  test  in  this  class  — 
each  case  must  depend  upon  its  own  circumstances.  The  trust  and 
confidence  and  the  consequent  duty  to  disclose  may  expressly  appear 
by  the  very  language  of  the  parties;  or  they  may  be  necessarily 
implied  from  their  acts  and  other  circumstances."  2  Pom.  Bq., 
g90*. 

Many  cases  might  be  cited  illustrating  this  doctrine.  Besides 
those  mentioned  in  the  note  to  the  foregoing  text,  the  following 
may  be  referred  to:  Martin  v.  Morgan,  1  Brod-  A  B.  289;  Bruce  v. 
Ruler,  8  M.  *  By.  3;  lorrey  v.  Suet,  1  Or.  Ch.  366;  Barwiek  t. 
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English  Joint-Stock  Hank,  L.  R.,  2  Excli.  2511;  Rawdon  v.  Blatch- 
ford,  1  Sandf.  Ch.  844;  Durell  v.  Huletj,  1  Paige,  403. 

In  Martin  v.  Morgan,  1  Brod.  &  B.  280,  the  defendant*  had  a 
pout-dated  check  drawn  by  B.  on  the  plaintiffs.  Between  the  day 
it  was  drawn  and  its  date  they  learned  that  B.  had  become  insol- 
ent, and  knowing  that  he  had  no  funds  with  the  plaintiffs  to 
meet  the  check,  they  nevertheless  presented  it  at  maturity  to  the 
plaintiffs  for  payment.  The  plaintiffs,  supposing  B.  to  be  still  in 
good  credit  and  expecting  to  receive  funds  from  him  before  the 
close  of  the  day,  paid  the  check.  It  was  held  that  the  plaintiffs 
were  entitled  to  recover  from  the  defendants  the  money  paid,  be- 
cause the  latter  did  not  disclose  what  they  had  learned  of  B.'s 
insolvency,  and  purposely  took  advantage  of  the  plaintiffs'  ignorance 
of  that  fact 

In  Bruce  V.  Ruler,  2  M.  &  By.  3,  the  defendant  was  a  yearly 
tenant  of  the  plaintiff,  and  wishing  to  quit  the  premises  before  the 
expiration  of  his  term,  proposed  to  the  plaintiff  another  tenant 
whom  he  asked  the  plaintiff  to  accept  in  his  stead.  The  defendant 
knew  that  the  proposed  tenant  was  insolvent,  but  did  not  disclose 
that  fact  to  the  plaintiff,  and  the  latter  accepted  the  new  tenant. 
Held,  that  the  defendant  was  guilty  of  a  fraudulent  concealment 
becanse  of  which  he  remained  answerable  for  the  rent 

Rrown  v.  Mon'tjomery,  30  N.  Y.  287,  was  a  suit  on  a  note  given 
by  the  defendants  to  the  plaintiffs  for  a. post-dated  check  of  F. 
sold  by  the  plaintiffs  to  tbe  defendants,  After  the  giving  of  the 
check,  and  before  its  sale  to  the  defendants,  F.,  the  drawer,  failed. 
His  failure  was  known  to  the  plaintiffs  when  they  sold  the  check 
bat  they  did  not  disclose  the  failure  to  the  defendants,  who  bought 
in  ignorance  of  it  On  discovering  it,  the  defendants  offered  to 
rescind  the  sale  and  tendered  back  the  check,  demanding  their 
note.  The  court  held  that  the  plaintiffs  ought  to  have  communi- 
cated the  fact  of  insolvency,  and  that  they  could  not  recover  upon 
the  note. 

Iu  Tvrreg  v.  Buck,  1  Gr.  Ch.  366,  the  complainant  had  sold  a 
house  and  kit  to  the  defendant  for  $9,000,  of  which  95,100  had 
been  paid  in  the  stock  of  a  corporation  of  which  the  defendant 
was  cashier.  In  the  negotiation  the  defendant  had  declined  to 
express  any  opinion  about  the  value  of  the  stock.  It  was  in  fact 
worthless.  On  discovering  this,  the  complainant  offered  to  rescind 
and  filed  his  bill  to  set  aside  the  conveyance  on  return  of  the  con 
Vol-  LI— 5 
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sideratiou.  The  chancellor  concluded  that  the  defendant  had 
known  the  stock  to  be  valueless,  and  held  that  his  omission  to 
inform  Torrey  of  the  fact  was  a  supprmsio  vari,  which  called  for 
the  abrogation  of  the  sale. 

In  Barvrick  v.  English  Joint-Stock  Bank,  L.  R.,  2  Exch.  259,  the 
defendant 's  manager  gave  the  plaintiff  a  guaranty  that  if  the  plaint- 
iff would  sell  D.  some  oats  on  credit,  to  enable  D.  to  carry  out  a 
government  contract,  D.'s  check  to  the  plaintiff  for  the  price  should 
be  paid  oat  of  the  moneys  received  from  the  government  in  priority  to 
any  other  payment  except  of  D.'s  debt  to  the  defendant.  This  debt 
was  such  that  it  wonld  absorb  all  the  money  to  be  received.  The  man- 
ager did  not  disclose  this  fact,  and  the  plaintiff  made  no  inquiries 
about  it.  The  court  held  that  if  the  manager  knew  that  the  guaranty 
would  be  unavailing,  and  intended  to  procure  the  government  funds 
for  his  bank  by  keeping  back  from  the  plaintiff  the  state  of  D.'s 
account,  the  concealment  was  fraudulent. 

None  of  the  oases  which  I  have  found  however  seems  to  present 
such  marked  circumstances  to  show  that  one  party  reposed  trust 
and  confidence  in  the  other,  as  does  that  before  us.  Here,  it  is  as 
if  the  complainant,  when  making  his  offer,  had  said  to  Baldwin  : 
"  I  know  what  declarations  you  have  made  pnblic  touching  the  facts 
on  which  depends  the  value  of  this  stock.  Your  means  of  informa- 
tion were  such  that  it  is  reasonable  to  believe  those  declarations 
indicated  the  truth.  I  have  no  other  available  means  of  ascertain- 
ing the  bank's  condition.  I  believe  your  declarations,  and  therefore 
offer  you  this  price  for  your  stock."  Although  these  words  were 
not  spoken,  yet  we  think  they  express  the  mental  processes  of  the 
buyer,  before  making  the  offer,  and  the  suggestions  of  the  seller's  own 
mind  on  receiving  the  offer.  They  indicate  the  ground  on  which  the 
parties  were  consciously  dealing,  and  therefore  they  form  a  proper 
basis  for  determining  whether  or  not  one  was  reposing  confidence  in 
the  other.  Here  then,  the  seller  sees  that  the  buyer  is  trusting  him, 
and  most  trust  him,  and  is  being  deceived  by  falsehoods  which  he  has 
himself  set  afloat,  and  that  if  he  does  not  remove  the  deception,  he  or 
those  whom  he  represents  can  make  a  profit  out  of  it.  Certainly,  in 
this  condition  of  things  the  seller  was  under  a  duty  of  disclosure;  he 
could  not  innocently  be  silent ;  silence  was  equivalent  in  conscience 
to  reassertion.  For  Baldwin  to  strike  a  bargain  with  a  buyer  so  de- 
ceived was  palpably  dishonest,  a  willful  taking  advantage  of  his  own 
wrong,  a  fraud  against  which  a  court  of  equity  must  afford  relief.  ■ 
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Nor  is  it  of  moment  that  Baldwin's  fraudulent  acta  prior  to  the 
sale  had  been  performed  by  him  in  hia  office  of  cashier,  and  not  in 
his  character  aa  executor  of  Mr.  James.  Those  acts  do  not  constitute 
the  fraud  which  vitiated  the  contract.  That  was  perpetrated  in  the 
■ale  itself  by  Baldwin  as  executor,  and  consisted  in  bargaining  with 
the  complainant,  under  the  circumstances  mentioned,  without  dis- 
closing the  truth.  The  doctrine  that  notice  to  an  agent,  in  order  to 
be  binding  upon  a  principal,  must  come  to  the  agent  in  the  course 
of  his  employment,  is  not  applicable  to  a  case  of  actual  fraud.  The 
fraud  of  the  agent  affects  the  principal  for  the  reason  that  every 
principal  impliedly  warrants  the  integrity  of  his  agent,  at  least  so 
far  as  to  prevent  his  retaining  the  fruits  of  the  fraud,  and  if  the 
agent  in  transacting  his  employer's  business,  has  unlawfully  effec- 
tuated a  fraudulent  design,  it  is  nmimportant  whence  the  elements 
of  his  corrupt  purpose  were  derived. 

We  think  it  clear  then  that  the  complainant  was  entitled  to 
rescind  the  sale. 

On  November  16, 1881,  an  assessment  equal  to  the  par  value  of 
their  shares  was  levied  on  the  shareholders  of  this  bank,  in  order 
to  satisfy  its  debts  agreeably  to  U.  S.  Rev.  Stat.,  §  5151.  By  reason 
thereof  the  complainant,  as  holder  of  the  shares  bought  from  the 
defendants,  was  compelled  to  pay,  and  in  December,  1881,  and 
January,  1882,  did  pay  the  sum  of  9603.75  to  the  bank's  re- 
ceiver. The  decree  below  directs  the  defendants  aa  executors  to 
reimburse  the  complainant  for  the  money  so  paid,  as  well  as  for 
the  original  price  received  by  them  on  the  purchase.  This  is  equit- 
able. The  rescission  of  tbe  sale  for  fraud  puts  the  parties  in  the 
position  they  would  have  occupied  if  the  sale  had  not  been  made, 
and  in  equity  the  defendants  must  be  regarded  as  having  always 
been  the  holders  of  the  stock.  2  Pom.  Eq.,  §  915.  In  that 
capacity  the  estate  and  funds  in  their  hands  as  executors  would  he 
liable  to  the  receiver  for  assessment.  U.  S.  Bev.  Stat.,  g  6153. 
The  complainant  having,  by  fraud  chargeable  upon  the  executors, 
been  clothed  with  a  character  in  which  he  was  legally  obliged  to  pay 
t  debt  that  in  equity  ought  to  have  been  imposed  upon  them,  is 
equitably  entitled  to  reimbursement  from  them,  and  a  decree  to 
that  end  in  this  suit  is  necessary  as  a  part  of  that  complete  relief 
which  a  court  of  eouity  endeavors  to  afford  in  all  oases  brought  within 
Its  cognizance. 

The  chancellor's  decree  should  be  affirmed. 
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Id  the  appeals  of  the  same  appellants  against  Anna  H.  Koon  and 
against  Abraham  V,  Van  Fleet,  the  same  result  is  reached  for  the 
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Story  v.  Black. 

t»Moo*.m> 

Oifl  —  of  land      rtatuU  of  /Ml 

An  onl  gift  of  land  by  father  to  son,  accompanied  by  open  and  exeluive  paa- 
noalod  by  the  son,  and  followed  by  farther  Improvements  by  him  to  the 
knowledge  of  the  father,  l>  not  within  the  statute  of  frauds  and  la  valid  in 
equity.* 

EJECTMENT.     The  opinion  stated  the  caw.     The  defendant 
had  judgment  below. 

J.  J.  Davis,  H.  N.  Blake  and  Sanders  A  OuUen,  for  appellant. 

E.  W.  and  J.  K.  Tools,  for  respondents. 

Wade,  C.  J.  This  is  an  action  in  the  nature  of  ejectment  to 
recover  possession  of  lots  16  and  17,  in  block  A,  of  Black's  addition 
to  the  town  of  Boaeman.  Applicant  claims  by  virtue  of  a  sale  on 
execution  and  a  sheriff's  deed,  and  the  respondent  by  reason  of  a 
parol  gift  from  father  to  daughter-in-law. 

On  the  trial  the  conrt  fonnd  the  following  facte: 
■To  name  effect,   BwtMdtr  v.  Ludtam  (SO  Oratt.  856),  89  Am.   Bep.~9Wj 
Ltmgthm  t.  Batt(U  til.  534),  26  Am.  Hep.  4M. 


Story  v.  Black. 

1.  That  on  the  31st  day  of  August,  A.  D.  1875,  the  said  Leander 
M.  Black,  father  of  defendant  Madison  M.  Black,  executed  to 
the  defendant,  Rosa  G.  Black  a  deed  to  what  is  known  aa  the  Koch 
property,  which  deed  was  delirered  by  placing  it  in  an  envelope  and 
depositing  the  same  upon  the  piano,  among  the  bridal  presents 
given  to  the  bride  on  the  eve  of  the  marriage,  in  consideration  of 
the  natural  love  and  affection  of  a  parent  to  a  child. 

2.  That;  by  virtue  of  said  deed,  the  defendants  entered  upon 
■aid  property,  went  into  possession  and  occupation  thereof,  and 
made  valuable  improvements  thereon. 

3.  That  they  remained  so  in  possession  and  occupation  of  the 
same  until  about  the  1st  day  of  July,  A.  D.  1877,  when  by  virtue 
of  an  exchange  of  property  with  the  said  L.  M.  Black,  they  in  pur- 
suance thereof  entered  into  actual  possession  and  occupancy  of 
what  is  known  aa  the  Randall  property  (the  property  in  question), 
and  have  ever  since  had  possession  of  and  occupied  the  same. 

i.  This  exchange  of  the  Koch  property  for  said  Randall  property 
was  made  by  the  parties  in  good  faith,  and  accepted  by  the  defend- 
ants and  the  said  Leander  M.  Black  as  a  bona  fide  transfer  of  said 
property,  and  all  the  rights,  title  and  interest  therein,  from  one 
party  to  the  other. 

5.  That  no  deed  or  memorandum  was  made  in  writing  at  the 
time  of  the  exchange  and  transfer  as  aforesaid  by  the  said  parties. 

6.  That  upon  receiving  possession  of  the  said  property  under  said 
exchange  and  transfer,  the  said  defendants,  on  account  thereof, 
and  relying  in  good  faith  upon  the  same,  made  valuable  and  per- 
manent improvements  upon  the  said  property,  and  now  occupy  the 
same. 

7.  That  after  said  exchange  and  transfer,  the  said  Leander  M. 
Black  conveyed  by  deed  to  E.  W.  Toole  the  said  Randall  property 
in  trust  lor  these  defendants,  and  the  said  E.  W.  Toole,  in  pursu- 
ance of  his  trust,  conveyed  by  deed  the  same  to  said  defendants;  and 
that  soon  after  such  exchange  of  property,  the  said  Leander  M. 
Black  conveyed  the  property  so  originally  deeded  to  defendants, 
and  by  them  exchanged  as  aforesaid,  to  one  Peter  Koch. 

8.  That  said  Leander  M.  Black,  at  the  time  of  making  said  deed 
of  gift  to  defendants,  was  worth  about  (100,000,  with  small,  if  any, 
indebtedness. 

9th.  That  said  Story  thereafter  became  a  creditor  of  said  Leander 
II.  Black,  and  upon  a  judgment  in  his  favor  against  him,  sold  the 
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property  under  execution  issued  thereon  and  became  the  purchaser 
of  the  same  at  such  sale,  and  received  a  sheriff's  deed  therefor. 
Thai  said  Story  had  actual  notice  of  the  possession  of  said  property 
by  defendants,  and  that  at  the  time  of  the  sale,  said  sheriff  read  to 
the  bidders,  and  in  the  hearing  of  said  plaintiff  and  those  present, 
a  notice  setting  ont  the  rights  of  said  defendants  in  the  premises 
then  to  be  sold,  being  those  in  controversy. 

[Omitting  testimony.] 

The  testimony  conclusively  shows  • 

Pint  That  on  the  31st  day  of  August,  1876,  the  date  of  the 
marriage  of  his  son  Madison  M.  with  Rosa  O.,  the  father,  Leander 
M.  Black,  was  the  owner  of  property,  over  and  above  all  debts,  lia- 
bilities and  exemptions,  of  the  value  of  9100,000. 

Second.  That  upon  that  day,  as  a  marriage  gift,  he  gave  to  the 
defendants  the  house  and  lot  known  herein  as  the  Koch  property, 
and  that  they  on  that  day  immediately  entered  into  the  exclusive 
possession  thereof,  made  valuable  improvements  thereon  with  the 
knowledge  of  the  donor,  and  lived  and  resided  in  the  house  for  the 
period  of  about  two  years. 

Third.  That  on  or  about  the  1st  day  of  July,  1877,  while  so  in 
possession  of  the  Koch  property,  they  entered  into  an  agreement 
with  Leander  M.  Black  to  exchange  the  Koch  property  for  the 
Rftw'fcH  property  (the  property  in  question);  and  that  in  pursuance 
of  such  agreement  and  exchange  of  properties  (which  were  of  the 
same  value),  they  entered  into  the  actual  possession  and  occupancy 
of  the  Randall  property,  and  have  ever  since  held  possession  and 
occupancy  of  the  same. 

Fourth.  That  this  exchange  wag  made  in  good  faith  by  the  par- 
ties, and  accepted  by  the  defendants  and  the  said  Leander  M.  Black 
as  a  bona  fid*  transfer  of  said  property,  and  all  the  righto,  title  and 
interest  therein,  from  one  party  to  the  other,  but  that  no  deed  or 
memorandum  in  writing  was  made  at  the  time  of  the  exchange  ana 
transfer  aforesaid. 

Fifth.  That  upon  receiving  and  entering  into  the  occupancy  and 
possession  of  the  said  property  under  and  in  pursuance  of  snch 
exchange  and  transfer,  the  defendants  on  account  thereof,  and  rely- 
ing in  good  faith  upon  the  same,  made  valuable  and  permanent 
improvements  upon  said  property  with  the  knowledge  of  the  said 
L.  M.  Black,  amounting  to  the  sum  of  $600,  besides  the  work  of  the 
defendants  thereon. 
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Sixth.  That  after  said  exchange  and  transfer  the  said  L.  M. 
Black  conveyed  by  deed  to  E.  W.  Toole  the  said  Itandall  property 
in  trust  for  these  defendants,  and  the  said  E.  W.  Toole,  in  pur- 
suance of  his  trust,  conveyed  by  deed  the  same  to  said  defendants  ; 
and  that  soon  after  such  exchange  of  property  the  said  Leander  M. 
Black  conveyed  the  property  he  received  in  exchange  to  one  Peter 
Koch. 

The  testimony  establishing  the  foregoing  facts  is  direct,  clear 
and  conclusive.  It  comes  ap  to  the  requirements  that  "  in  cases 
of  parol  gifts  or  parol  sales  made  by  a  father  to  a  son,  there  is 
peculiar  reason  why  the  latter  should  be  held  rigidly  to  the  proof  of 
all  those  facts  which  courts  of  equity  have  been  accustomed  to  re- 
gard as  equivalent  to  a  written  contract."  Harris  v.  Rickey,  56 
Penn.  St.  398.  "  The  very  nature  of  the  relation  (that  of  parent 
and  child)  therefore  requires  the  contracts  between  parents  and 
children  to  be  proved  by  a  kind  of  evidence  that  is  very  different 
from  that  which  may  be  sufficient  between  strangers.  It  must  be 
direct,  positive,  express  and  unambiguous.  The  terms  must  be 
clearly  defined,  and  all  the  acts  necessary  for  its  validity  must  have 
especial  reference  to  it  and  nothing  else."  Peorman  v.  Kilgore,  86 
Penn.  St.  372. 

Here,  then,  we  have  the  case  of  a  parol  gift  of  land  from  father 
to  son,  proven  and  established  as  the  law  requires;  with  notorious  and 
exclusive  possession  taken,  retained  and  continued  in  pursuance  of 
an  agreement  to  give  the  same,  with  full  knowledge  upon  the  part 
of  the  donor,  together  with  permanent  and  lasting  improvements 
placed  upon  the  land  by  the  donee  upon  the  faith  of  the  agreement 
to  give,  and  this  with  the  full  knowledge  of  the  donor.  I  believe 
that  such  a  possession  takes  the  case  out  of  the  statute  of  frauds, 
and  that  the  title  of  the  donee  will  be  protected  in  equity.  If  this 
were  not  so,  the  statute  to  prevent  frauds  and  perjuries  would  en- 
courage and  protect  them.  Such  a  title  could  be  enforced  us 
against  the  donor ;  and  if  this  is  the  case,  the  donee  would  have  the 
right  to  exchange  his  property  for  other  property,  and  his  equities 
would  follow  him  and  attach  to  his  possession  of  the  property  so 
received  in  exchange. 

Says  Mr.  Browne  in  his  work  upon  the  Statute  of  Frauds:  "  A 
principle  analogous  to  that  upon  which  taking  possession  of  and 
making  improvements  upon  the  land  claimed,  protects  the  claimant 
from  the  operation  of  the  statute  of  frauds  in  courts  of  equity,  is 
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Applied  to  gifts  of  lands,  upon  the  faith  of  which  each  possession 
has  been  taken  and  such  improvements  made,  although  there  is  in 
such  cases  no  contract  enforceable  even  at  common  law,  the  gift,  if 
strictly  such,  being  without  a  consideration  sufficient  to  support  an 
action  for  breach  of  the  promise  to  give."     §  191a,  p.  549. 

Says  Tilqhhan,  C.  J.,  in  Syltr  v.  Eckhart,  1  Bin.  380:  "  Although 
the  courts  are  not  disposed  to  extend  the  principles  on  which  parol 
agreements  concerning  lands  have  been  confirmed,  farther  than 
they  hare  already  been  carried,  yet  they  are  bound  by  what  has  been 
decided.  It  has  been  settled  that  where  a  parol  agreement  is  clearly 
proved,  in  consequence  of  which  one  of  the  parties  has  taken  pos- 
session and  made  valuable  improvements,  such  agreement  shall  be 
carried  into  effect.  We  see  no  material  difference  between  a  Bale 
and  a  gift ;  because  it  certainly  would  be  fraudulent  conduct  in  a 
parent  to  make  a  gift  which  he  knew  to  be  void  and  thus  entice  his 
child  into  a  great  expenditure  of  money  and  labor,  of  which  he  may 
reap  the  benefit  himself. " 

If  in  such  a  case  the  child  acquires  such  an  equitable  interest  in 
and  title  to  the  property  as  that  he  can  hold  it  against  the  parent, 
so  also  he  can  hold  it  as  against  any  creditor  of  the  parent.  The 
creditor  only  succeeds  to  the  rights  of  the  debtor.  He  acquires  by 
attachment  and  sale  only  euch  interests  as  the  debtor  might  sell  or 
dispose  of  for  himself. 

In  Freeman  v.  Freeman,  43  N.  Y.  84;  a.  o.,  3  Am.  Rep.  667, 
Obovbb,  J.,  speaking  for  the  Court  of  Appeals,  says:  "  The  ques- 
tion then  is,  whether  a  parol  promise  by  one  owning  lands,  to  give 
the  same  to  another,  will  be  enforced  in  equity,  when  the  promisee 
has  been  induced  by  the  promise  to  go  into  possession,  and  with 
the  knowledge  of  the  promisor  make  comparatively  large  expendi- 
tures in  permanent  improvements  upon  the  land.  It  is  and  must 
be  conceded,  that  if  the  promise  by  parol  was  to  sell  the  land  for  a 
valuable  consideration  to  be  paid  therefor  by  the  promisee,  such 
promise,  under  this  precise  state  of  facts,  would  be  enforced.  The 
ground  upon  which  this  equitable  jurisdiction  is  exercised,  although 
sometimes  said  to  be  the  part  performance,  really  is  to  prevent  a 
fraud  being  practiced  upon  the  parol  purchaser  by  the  seller  by  in- 
ducing him  .to  expend  his  money  upon  improvements  upon  the 
faith  of  the  contract,  and  then  deprive  him  of  the  benefit  of  the 
expenditure  and  secure  it  to  the  seller  by  permitting  the  latter  to 
avoid  the  performance  of  his  contract.  In  the  case  supposed  there 
Vol.  LI  —  6 
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has  been  no  part  performance  of  the  contract,  strictly  speaking, 
except  the  taking  possession,  no  part  of  the  purchase-money  having 
been  paid;  and  yet  the  cases  are  numerous  where  performance  of 
inch  contract  has  been  decreed  in  equity  where  possession  has  been 
taken  under  the  contract  and  large  expenditures  upon  permanent 
improvements  made.  In  the  present  case  possession  has  been  taken 
under  the  promise  and  the  expenditures  upon  improvements  made; 
yet  it  is  insisted  that  equity  will  not  enforce  the  promise,  for  the 
reason  that  it  was  to  give,  instead  of  having  been  to  sell  the  land 
for  a  valuable  consideration.  Permitting  the  promisor  to  avoid  per- 
formance operates  as  a  fraud  as  much  in  the  latter  case  as  in  the 
former,  so  far  as  expenditures  upon  improvements  are  concerned. 
The  counsel  for  the  appellant  insists  that  there  has  been  no  part 
performance  of  the  contract  to  give  the  land.  The  answer  to  this 
ie,  that  possession  has  been  taken  and  valuable  improvements  made 
upon  the  faith  of  the  promise.  These  acts  constitute  part  perform- 
ance by  the  respondent.  It  is  true  that  the  plaintiff  has  done 
nothing  by  way  of  performance  on  his  part.  It  is  not  necessary 
that  he  should.  Part  performance  by  the  party  seeking  to  enforce 
the  contract  is  sufficient.  It  is  further  insisted  that  an  executory 
promise,  not  founded  upon  any  valuable  consideration,  is  a  mere 
nude  pact,  furnishing  no  grounds  for  tm  action  at  law,  and  that 
performance  of  such  a  contract  will  not  be  enforced  in  equity. 
This  is  true  so  long  as  the  promise  has  no  consideration.  Any 
thing  that  may  be  detrimental  to  the  promisee  or  beneficial  to  the 
promisor  iu  legal  estimation'  will  constitute  a  good  consideration 
for  a  promise.  Expenditures  made  upon  permanent  improvements 
upon  land  with  the  knowledge  of  the  owner,  induced  by  his  prom- 
ise, made  to  the  party  making  the  expenditure,  to  give  the  land  to 
such  parly,  constitute  in  equity  a  consideration  for  the  promise. 
The  statute  of  frauds  has  no  bearing  upon  such  a  case." 

Says  Justice  Gibson,  in  Sowers  v.  Weaver,  84  Penn.  St  267 : 
"  That  a  parol  gift  from  a  parent  to  a  child,  property  executed  by 
possession  and  improvement,  is  valid  notwithstanding  the  statute 
of  frauds  and  perjuries,  will  be  found  to  be  the  settled  law  of  this 
State  since  the  case  of  Syler  v.  Eckhart,  1  Bin.  378."  See  also 
Stewart  v.  Stewart,  3  Watts,  253;  Foung  v.  Olendemng,  6  Watts, 
509;  a.  c,  31  Am.  Dec.  492;  Bright*.  Bright,  11  Dl.  97;  ShelOiammtr 
v.  Ashbaugh,  83  Penn.  St.  24;  Lobdell  v.  Lobdell,  33  How.  Pr.  347; 
Croebie  v.  McDaniel,  13  Ves.   147;  Sfiepard  v.  Bevin,  »  Gill,  32; 
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Murphy  t.  Steel,  13  Tex.  133;  Nealet  t.  .Vsofes,  9  Wall.  1;  3  Pan. 
Coat.  359;  Hardesty  v.  Richardson,  23  Am.  Rep.  57;  Kurtx  t. 
ffifawr  65  III.  514;  8.  c,  8  Am.  Rep.  657;  19  Am.  Deo.  398,  and 
note. 

Applying  now  the  doctrine  of  the  law  as  indicated  by  these 
decisions  to  the  ease  under  consideration,  we  hold  that  these 
defendants,  having  taken  the  notorious  and  exclusive  possession  of 
the  Koch  property,  with  the  knowledge  of  L.  H.  Black,  in  pur* 
snance  of  his  parol  gift  of  the  same  to  them,  and  made  permanent 
and  lasting  improvements  thereon  upon  the  faith  of  such  gift 
with  the  knowledge  of  the  donor;  and  having  retained  and  con- 
tinned  such  possession  with  like  knowledge  and  upon  the  faith  of 
such  gift,  they  thereby  so  became  the  owners  of  the  property  as 
that  at  the  time  they  exchanged  the  same  for  the  Randall  property 
they  might  have  compelled  a  conveyance  thereof  to  them  from  L. 
14.  Black,  the  donor.  And  being  so  the  owners  they  .had  the  right 
to  sell  the  property  or  to  exchange  it  in  good  faith  for  other  prop- 
erty with  whomsoever  they  would  and  at  their  pleasure;  and  when 
they  did  exchange  it  for  the  Randall  property,  the  transaction  was 
equivalent  to  a  sale  and  purchase,  with  possession  in  pursuance 
thereof  and  payment  of  the  pure  base -money  in  full.  The  Koch 
and  Randall  property  were  of  equal  value.  The  one  paid  for  the 
other.  By  virtue  of  such  exchange  the  defendants  entered  into 
and  retained  possession  of  the  Randall  property,  and  made  perma- 
nent and  lasting  improvements  thereon  upon  the  faith  thereof,  and 
with  the  knowledge  of  L.  M.  Black. 

All  this  occurred  months  before  Story,  the  appellant,  levied  his 
attachment  upon  the  property  in  bis  action  against  L.  M.  Black, 
and  hence  at  the  time  of  such  levy  the  defendants  were  the  owners 
of  the  entire  equitable  interest  in  and  title  to  the  property,  and 
Black  had  do  interest  therein  that  could  be  reached  by  attachment 
or  otherwise.  At  the  time  of  the  attachment  Black  held  the  naked 
legal  title  to  the  property,  but  having  been  folly  paid  therefor  and 
the  defendants  being  in  possession,  he  became  trustee  of  the  prop- 
erty and  held  the  title  in  trust  for  the  real  owners.  His  conveyance 
to  Toole  and  Toole's  conveyance  to  defendants  was  in  execution  of 
this  trust. 

The  defendants  being  iu  possession  at  the  time  of  the  levy  of 
the  attachment  by  Story,  he  was  thereby  charged  with  notice  of  all 
their  rights  and  equities  in  the  premises.     Hughe*  v.  United  State*, 
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4  Will.  232;  McKentie  v.  Jewett,  15  Ohio  St.  168;  Landu  v.  Xrant, 
10  How.  348;  /onai  v.  Jforb,  47  Cal.  242;  Any  v.  Birdseye,  5 
Deuio,  626. 

The  purchaser  at  a  Bale  of  real  property  on  execution  acquires 
all  the  right,  title,  interest  and  claim  of  the  judgment  debtor 
therein  (Code,  §  329);  but  he  acquires  only  such  right  and  interest, 
and  he  takes  the  property  subject  to  all  the  rights  and  equities  of 
third  parties  which  are  capable  of  being  enforced  against  the  judg- 
ment debtor.  "  The  rule  of  caveat  emptor  applies  to  execution 
sales."     Chumatero  v.  Viall,  3  Hon!  379. 

Says  Clifford,  J.,  in  Brown  v.  Puree,  7  Wall.  218:  "The  cor- 
rect statement  of  the  rule  is  that  the  lien  of  the  judgment  creates 
*  preference  over  subsequently-acquired  rights,  but  in  equity  it 
does  not  attach  to  the  mere  legal  title  to  the  land,  as  existing  in 
the  defendant  at  the  time  of  its  rendition  to  the  exclusion  of  a 
prior  equitable  title  in  a  third  person." 

'*  Guided  by  these  considerations  the  Court  of  Chancery  will  pro- 
tect the  equitable  rights  of  third  persons  against  the  legal  lieu,  aiH 
will  limit  that  lien  to  the  actual  interest  which  the  judgment 
debtor  had  in  the  estate  at  the  time  the  judgment  was  rendered." 
How.  Petitioner,  1  Paige,  128;  19  Am.  Dec  396;  Ellh  t.  Tqws- 
Iry,  1  Paige,  283;  White  v.  Carpenter,  2  Paige,  219;  Bucfuin 
v.  Sumner,  2  Barb.  Gh.  181;  Lountburyv.  Purdy,  2  Barb.  Ch.  494; 
Klrsted  v.  Avery,  4  Paige,  15;  Avtrill  v.  Loucks,  G  Barb.  27;  l)w 
v.  Smith,  3  McLean,  362;  Mason  v.  Wallace,  3  McLean,  148;  B«»k 
of  Muskingum  v.  Carpenter's  Adm'rt,  7  Ohio,  21;  27  Am.  Deo, 
616;  Lake  v.  Doud,  1  Ohio,  416. 

The  judgment  is  affirmed,  with  costs. 
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Betdenet —  neffkgenee  —  animate — tvbtequtnt  neivutnau. 

1*  aa  action  for  an  injury  by  a  vicious  hone,  evidenoe  of  previous  and  Of  rab- 
sequent  vicloasnas*  Is  competent. 

ACTION  against  a  carrier  for  injury  by  viciousness  of  a  hone. 
The  opinion  states  the  case.     The  plaintiff  had  judgment 
below. 

W.  W.  Dixon  and  Stephen  De  Wolf,  for  appellants. 

J.  C.  Robinson  and  Thomae  L.   Napton,  for  respondent. 

Wad*,  C.  J.  This  is  an  action  by  a  passenger  against  a  common 
carrier  of  passengers  to  recover  damages  for  injuries  alleged  to  have 
been  received  in  consequence  of  the  negligence  and  carelessness  of 
the  common  carrier. 

The  complaint  in  substance  alleges  that  on  the  30th  day  of  June, 
1879,  the  defendants  were  common  carriers  of  passengers  for  hire 
by  stage  coaches  between  the  towns  of  Deer  Lodge  and  Helena,  in 
this  Territory ;  that  upon  said  day  the  defendants  as  such  common 
carriers,  and  in  the  usual  course  of  their  business,  and  for  the 
usual  fare  prepaid  by  plaintiff,  received  the  plaintiff  as  a  passenger 
on  one  of  their  coaches,  for  transportation  from  Deer  L->dge  to- 
Helena  aforesaid,  and  undertook  to  carry  him  safely  on  said  passage  ; 
that  in  managing  and  conducting  said  coach  from  its  starting  point 
to  its  place  of  destination,  the  defendants  were  guilty  of  negligence 
and  carelessness  in  this,  that  they  failed  to  provide  a  suitable,  safe 
and  competent  driver,  and  suitable,  safe,  gentle  and  well-broken 
horses  for  said  coach,  which  was  without  the  fault  of  plaintiff, 
who  did  not  contribute  in  any  way  to  said  carelessness  and  negligence; 
that  on  said  day  while  the  plaintiff  was  a  passenger  as  aforesaid, 
being  transported  as  aforesaid,  and  in  consequence  of  said  negligence 
and  carelessness,  and  by  reason  of  the  horses  aforesaid  being  unsafe, 
unsuitable  and  unmanageable,  and  one  of  them  jumping  and  throw- 
ing itself  on  to  the  pole  of  the  coach  and  thereby  breaking  the  same, 
and  said  team  of  horses  taking  fright,  the  coach  wasin  consequence 
thereof  thrown  and  placed  in  such  a  condition  of  peril  as  to  en 


danger  the  life  of  the  plaintiff,  and  to  make  it  apparently  unsafe 
for  him  longer  to  remain  on  the  coach,  and  he  being  actuated  by 
great  fear  of  bodily  injury  by  longer  remaining  on  the  coach,  jumped 
therefrom  to  the  ground,  by  reason  of  the  dangeroua  position  in 
which  the  coach  was  placed  by  the  defendants,  in  consequence  of 
their  negligence  and  carelessness  aforesaid  ;  that  the  plaintiff  in  so 
jumping  from  the  coach  acted  as  a  reasonable  -  and  prudent*  man 
would  have  acted  under  like  circumstances,  and  that  he  did  not 
contribute  to  the  injury  he  received  and  was  without  fault  on  his 
part ;  that  in  so  jumping  from  the  coach  to  the  ground  one  of  the 
plaintiffs  legs  was  broken,  and  that  in  consequence  thereof,  it 
became  necessary  to  and  his  leg  was  amputated,  causing  a  sickness 
of  three  months*  and  an  expense  of  1750  ;  wherefore  the  plaintiff 
prays  judgment  for  the  sum  of  125,000  besides  the  expenses  afore- 
said, and  costs  of  suit.  The  defendants  moved  for  a  change  of 
venue,  which  motion  was  overruled  and  a  trial  ensued,  which 
resulted  in  a  verdict  for  the  plaintiff  for  the  sum  of  $20,750.  Judg- 
ment was  entered  on  the  verdict  from  which,  and  an  order  overruling 
a  motion  for  a  new  trial,  the  defendants  appeal  to  this  court  The 
appellants  in  their  briefs  and  arguments  rely  for  a  reversal  of  the 
judgment  upon  the  following  alleged  errors  : 

1.  The  refusal  of  the  court  to  grant  their  motion  for  a  change  of 
venue. 

2.  The  admission  of  incompetent  and  irrelevant  testimony. 

3.  That  the  instructions  to  the  jury  were  contrary  to  law. 

4.  That  the  testimony  is  insufficient  to  support  any  verdict  for 
damages  against  defendants. 

6.  That  the  damages  are  excessive. 

[Omitting  other  questions.  ] 

3.  It  is  charged  in  the  complaint  that  the  hones  attached  to  this 
coach  were  unsafe  and  unsuitable,  and  that  they  became  unman- 
ageable, one  of  them  jumping  and  throwing  itself  on  the  pole  of 
the  coach,  thereby  breaking  the  same-  and  said  team  of  horses  tak- 
ing fright,  etc 

Upon  the  issue  presented  by  these  allegations,  the  plaintiff,  sub- 
ject to  objection  and  exception,  introduced  the  testimony  of  M.  C 
Ooodale,  which  was  to  the  effect  that  she  knew  three  of  the  four 
horses  attached  to  the  coach  at  the  time  of  the  accident ;  that  one 
of  them,  on  the  lead,  called  Buokskin,  "  would  run  at  the  drop  of 
the  hat ;  was  bad  about  shying,  and  quick  to  start ; "  and  that  one 
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of  the  other  hones,  called  Bitter  Root,  was  gentle  in  the  team  to 
handle,  "  but  very  ferocious  when  yon  got  him  started,  and  was 
bad  about  kicking ;  that  in  starting,  the  Buckskin  hone  was  very 
wild  and  tricky,  like  a  young  colt;  that  he  was  changed  around 
frequently,  and  worked  in  different  placed ;  and  that  some  of  the 
driven  would  not  drive  him  at  all." 

Catherine  Goodale  testified  that  she  knew  the  Buckskin  horse 
used  by  the  defendants  on  the  Deer  Lodge  road,  abont  July  1, 1879 ;  . 
that  she  saw  him  shy  do  ring  fair  week  of  that  year ;  that  one  after- 
noon the  stage  stopped  at  her  house,  and  the  horse  acted  so  that 
the  driver  oould  scarcely  stop  the  coach;  that  he  always  shied  when 
passing  freight  wagons  near  her  house;  that  he  would  shy  so  badly 
that  the  driver  would  have  to  rein  the  team  np  to  the  fence  and 
hold  them  there;  that  one  day  the  stage  met  some  pack  animals  by 
her  house,  and  that  this  hone  acted  so  badly  that  the  team  nearly 
got  away  from  the  driver ;  that  she  had  seen  this  horse  act  in  this 
way  very  frequently;  that  she  had  lived  on  the  road  for  a  long 
time  and  had  very  often  seen  the  horse  act  as  she  bad  said.  On 
cross-examination  the  witness  stated  that  it  would  be  impossible  for 
her  to  count  up  the  times  this  horse  had  shied  in  passing  her  house, 
as  "  he  is  always  at  it  if  he  meets  a  team;  that  upon  one  occasion 
as  she  was  crossing  the  road  the  horse  became  so  frightened  that  the 
driver  couldsoaroelyholdhim;  and  that  this  horse  was  in  the  team 
attached  to  the  coach  the  day  of  the  accident." 

George  H.  Piatt  testified  "that  he  knew  this  horse  called  Buck- 
skin; that  in  March,  1881,  he  rode  after  him  and  another  hone 
attached  to  a  buggy ;  that  after  driving  about  a  mile  east  of  Deer 
Lodge,  and  in  turning  around  in  a  lane  toward  the  Buckskin  horse, 
the  pole  crowded  him  and  he  kicked;  wheu  he  came  down  he  was 
straddle  of  the  pole  and  sat  down  on  it  and  broke  it,  and  then  tried 
to  run,  and  went  probably  seventy-five  feet  before  he  could  be 
stopped;  that  the  driver  struck  the  hone  with  the  whip  when  they 
were  turning  around  in  the  lane  just  before  he  kicked." 

The  appellants  ably  contend  that  all  of  this  evidence  is  irrelevant 
and  incompetent,  and  they  cite  authorities  to  the  effect  that  evidence 
of  other  specific  .acts  or  instances  of  negligence  on  the  part  of  the 
defendants,  whose  misconduct  is  alleged,  independent  of  the  neg- 
ligence in  question,  is  not  competent,  because  raising  a  collateral 
issue.  SeeShearm.  A  Redf.  Neg.,  §191,  note;  Abb. Trial Ev. 58^-86; 
Firtt  Nat.  Bank  v.  Ocean  Nat.  Bank,  60  N.  Y.  278;  s.  c,  19  Am. 
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Bep.  181 ;  Wanur  t.  JV.  Y.  Cent.  R.  «&,  44  N.  T.  465 ;  s.  c,  11 
Am.  Bep.  724;  Robinson  j.  Fitchburgk  R.  Co.,  7  Gray,  92;  Magvire 
v.  Middlesex  R.  Co^  116  Mass.  239 ;  Miss.  C.  R.  Go.  v.  Miller,  40 
Miss.  46  ;  Sherman  v.  Kortright,  62  Bub.  267  ;  Jacques  v.  Bridge- 
port R.  Co.,  41  Conn.  61;  Jftftifa  A.  0).  v.  Ashcraft,  49  Ala.  (N. 
S.)  3  5;  Fillo  v.  Jobm,  2  Abb.  Ot  App.  Dec  121;  Ilaynnsv.  Bur- 
lington, 38  Vt  350;  Kent  v.  Lincoln, 32  Vt.  591;  1  Whart  Et.,  §  40; 
Bailey  J.  Town  of  Trumbull,  31  Conn.  681;  Eppendorf  v.  Brooklyn 
City,  etc,  R.  Oo.,  69  N.  Y.  195;  8.  a,  26  Am.  Bep.  171;  Blair  t- 
Pelham,  118  Haas.  420;  JWrtcA  v.  PeVum,  1  Gray,  610;  Payw* 
v.  Lowell,  10  Alien,  147;  Bait.  &  Susg.  R.  Co.  v.  Woodruff,  4  Hd. 
242;  Bedford  v.  flan*.  4  Srf.  Jo.  A.  Co.,  46  Ho.  466;  Clemens  v. 
Hann.  4k  St.  Jo.  R.  Co.,  53  Ho.  366;  s.  c,  14  Am.  Bep.  460;  Goal* 
v.  Hann.  dt  St.  Jo.  R.  Co.,  60  Ho.  232.  And  especially  do  they 
insist  that  the  evidence  of  the  witness  Piatt,  as  to  the  conduct  of 
this  horse  about  twenty  months  after  the  accident  complained  of, 
is  irrelevant  and  incompetent  It  is  very  clear,  upon  principle  and 
authority,  that  when  a  party  is  sued  for  damages  flowing  from  neg- 
ligence imputed  to  him,  it  is  irrelevant  to  prove  against  him  other 
disconnected  though  similar  negligent  acta.  1  Whart.  Et.,  §  40. 
To  admit  such  proof  would  be  like  attempting  to  establish  the 
guilt  of  a  defendant  on  one  charge  of  crime,  by  proving  that  he  was 
guilty  of  another  and  similar  crime. 

But  that  is  not  the  question.  Was  the  horse  in  question  safe, 
steady  and  suitable  for  the  purpose  for  which  he  was  used,  or  was 
be  habitually  unsafe  and  unfit  for  such  use?  It  has  been  said  that 
there  is  no  better  evidence  of  negligence  than  the  frequency  of  ac- 
cidents, and  it  might  safely  be  said  that  there  is  no  better  evidence 
of  the  unsafe  character  and  habit  of  a  horse  than  frequent  and 
similar  acts  of  viciousnesa.  The  vicious  habits  of  a  horse  can  only 
be  proved  by  instances.  If  an  accident  was  caused  by  the  shying- 
of  a  horse,  the  fact  that  he  was  a  shying  horse  and  that  he  had  this 
habit  might  be  proved  by  instances,  before  and  after  the  accident 
in  question  If  the  accident  was  caused  by  the  horse  kicking  and 
breaking  the  pole,  proof  of  like  instances  before  and  after  the  acci- 
dent would  tend,  in  some  degree,  to  establish  the  character  of  the 
animal  in  this  regard. 

In  the  case  of  Todd  v.  In/iabitants  of  Rowley,  8  Allen,  61,  it  ap- 
peared that  the  injury  was  received  on  the  11th  day  of  June,  1861. 
One  ground  of  defense  was  that  the  plaintiff  was  driving  an  unsafe) 
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hone,  whose  vicious  habit  of  shying  contribmed  to  the  injury;  and 
the  defendants,  after  introducing  evidence  tending  to  prove  two 
instances  of  the  hone's  shying  before  the  time  of  the  accident,  were 
permitted  to  show  many  similar  instances  afterward,  np  to  March, 
1863,  about  twenty-one  months  after  the  accident  complained  of. 
As  to  the  competency  of  this  proof,  the  court,  by  Bioelow,  0.  J., 
gays:  "  The  objection  to  the  evidence  relating  to  the  habits  of  the 
horse  subsequent  to  the  time  of  the  accident  goes  to  its  weight 
rather  than  to  its  competency.  The  habit  of  the  animal  is  in  its 
nature  a  continuous  fact  to  be  shown  by  proof  of  successive  acts  of 
a  similar  kind.  Evidence  having  been  first  offered  to  show  that 
the  horao  had  been  restive  and  unmanageable  previous  to  the  occa- 
sion in  question,  testimony  that  he  subsequently  manifested  a  sim- 
ilar disposition  was  competent  to  prove  that  his  previous  conduct 
was  not  accidental  or  unusual,  hut  frequent,  and  the  result  of  a 
fixed  habit  at  the  time  of  the  accident  Under  the  limitations 
prescribed  at  the  trial,  we  think  the  evidence  admissible."  Cham- 
berfain  v.  Ettfeld,  43  N.  H.  356. 

In  the  case  of  Maggir.  Cutis,  123  Mass.  535,  it  appears  inevidenoe 
that  on  the  evening  of  November  19,  lo75,  at  about  half-past  six 
o'clock,  the  plaintiff  was  riding  in  a  wagon  through  Sewell  street, 
which  was  about  twenty-one  feet  wide,  and  there  fell,  or  was  thrown, 
from  his  wagon,  and  received  the  injuries  for  which  he  seeks  to  re- 
cover damages.  That  for  a  few  days  previous  to  the  accident,  and 
upon  said  19th  day  of  November,  the  defendant,  whose  blacksmith 
shop  was  on  Sewell  street,  had  been  making  an  excavation  for  a  cellar 
under  his  building,  and  had  thrown  the  dirt,  gravel  and  loam  there- 
from into  the  street,  and  at  the  time  above  named,  there  was  a  pile  of 
such  gravel  standing  hi  the  street,  about  two  and  a  half  feet  high,  ex- 
tending ten  feet  along  the  street,  and  from  a  third  to  half  the  distance 
across  the  street,  the  exact  dimensions  of  the  pile  being  in  dispute. 
The  plaintiff  introduced  evidence  to  show,  that  not  observing  the 
obstacle  and  using  due  care,  he  had  driven  his  horse  upon  the  pile 
aforesaid  so  far  that  the  forward  wheels  touched  or  went  into  it; 
that  the  hone  had  fallen  upon  the  pile,  and  the  plaintiff  was  thrown 
violently  upon  the  ground;  that  the  horse  was  helped  upon  his  feet, 
and  stood  quietly  until  the  plaintiff  was  put  in  the  wagon.  The 
plaintiff  and  his  witnesses  testified  to  the  good  character  of  the 
horse,  but  on  cross-examination,  testified  that  the  horse  had  shown 
signs  of  kicking,  and  that  on  one  occasion  subsequent  to  the  acci- 
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dent,  the  hone,  which  was  then  harnessed  to  a  sleigh,  had  whisked 
his  tail,  had  gone  round,  had  stopped  more  than  once,  and  that  he 
found  the  horse  had  got  his  leg  over  the  shaft  The  defendant,  as 
one  mode  of  accounting  for  the  accident,  contended  that  the  hone 
might  have  stumbled  or  fallen,  or  stopped  suddenly  without  refer- 
ence to  the  pile  of  dirt.  Here  is  a  case  where  the  horse,  at  the 
time  of  the  accident,  was  hitched  to  a  wagon,  but  there  was  no  evi- 
dence of  any  misconduct  of  the  horse  at  the  accident  There  was 
evidence  that  the  horse  had  shown  signs  of  kicking,  and  had  kicked 
once,  about  two  years  before  the  accident,  and  that  subsequent  to 
the  accident,  when  hitched  to  a  sleigh,  had  shown  signs  of  kicking 
and  was  found  with  his  leg  over  the  shaft.  Lobd,  J.,  in  deciding 
the  case,  said:  "  The  fact  that  a  horse  driven  by  the  plaintiff  mis- 
behaved at  the  time  an  injury  was  received,  though  such  misbe- 
havior contributed  to  the  injury,  does  not  necessarily  preclude  the 
party  from  recovering.  The  misbehavior  may  have  been  accidental, 
or  from  causes  for  which  the  plaintiff  was  under  no  responsibility. 
The  misbehavior  to  bar  the  plaintiff  from  recovering,  mnst  be  either 
through  the  fault  of  the  plaintiff  or  by  reason  of  a  vice  of  the  horse 
for  which  the  plaintiff  is  in  law  responsible.  Whether  or  not  it  is 
a  vice  depends  largely  upon  the  question  whether  the  misbehavior 
was  only  in  a  single  instance  or  occasional,  depending  upon  other 
causes,  or  whether  it  was  the  habit  of  the  horse.  And  in  order  to 
establish  the  fact  that  the  misbehavior  was  occasioned  by  the  vic- 
iouanesa  of  the  horse,  it  has  been  held  to  be  competent  to  show 
that  such  misbehavior  is  habitual,  and  instances  of  misbehavior  as 
well  after  the  injury  as  before,  have  been  held  competent  to  prove 
the  habit." 

Under  these  authorities  and  the  principles  they  enunciate,  the 
testimony  of  the  witness  Piatt  seems  to  have  been  competent, 
though  it  may  have  been  of  little  weight;  and  as  to  the  competency 
of  the  two  Goodales,  there  can  be  no  doubt.  The  vicious  habit  of 
a  horse  is  a  continuous  thing,  and  must  be  established  by  proving 
continued  instances  of  a  like  kind  and  similar  character. 

[But  as  to  damages] 

Jvdgmettf  modijud  and  affirmti. 


JANUARY  TEEM,  1885. 


Pint  National  Bank  of  Helen*  v.  MeAndrewa. 


Pibst  Natioxal  Bank  or  HiLuri.  t.  KaAjrouwB. 


■Sbfe  —  earths' s/ftHs. 


The  shipment  of  good*,  pursuant  to  a  contract  by  which  the  consignor  was  to 
pay  the  freight,  and  the  consignee  after  sale  waa  to  credit  the  consignor  with 
the  proceeds,  does  not  Test  title  in  the  consignee,  in  the  abaenoe  of  a  bill  of 
lading  or  notice  to  him  of  the  shipment. 

CLAIM  and  delivery.    The  opinion  states  the  oase.    The  plaint- 
iff had  judgment  below. 

liobiiuon  &  Slapleion,  for  appellants. 

JS.  W.  &  J.  K.  Took  and  Wm.  WaOaet,  Jr.,  for  respondent. 

WiDn,  C.  J.  This  was  an  action  of  claim  and  delivery  in  which 
the  plaintiff  sought  to  recover  the  possession  of  certain  cases  of 
silver  bullion  shipped  to  it  by  the  North-western  Company  at  Phil- 
lipsburgh,  and  while  en  route  seised  by  attachment  in  an  action  by 
Samuel  E.  Larrabie  against  said  North-western  Company.  The  case 
was  tried  to  the  court,  who  made  certain  findings  of  fact,  and 
thereon  rendered  a  judgment  in  favor  of  plaintiff,  from  which 
and  an  order  overruling  a  motion  for  a  new  trial,  the  defendants 
appeal  to  this  court. 

The  facts  found  by  the  court  are  as  follows: 

1.  That  the  bullion  described  in  plaintiff's  complaint  was  pro- 
duced from  the  North-western  Company  and  was  shipped  by  it  to 
Helena,  consigned  to  plaintiff. 

2.  That  the  same  was  seized  by  the  defendants,  McAndrews  and 
Smith,  under  a  writ  of  attachment  while  in  transit,  in  an  action  by 
defendant  Larrabie  against  the  North-western  Company,  and  that 
defendants  McAndrews  and  Smith  were  at  said  time  the  sheriff  sad 
deputy  sheriff  of  Beer  Lodge  county,  Montana,  and  that  all  the 
proceedings  to  obtain  said  writ  were  regular,  and  that  judgment 
was  entered  in  favor  of  said  Larrabie  against  said  North-western 
Company  in  said  action,  and  defendants  held  said  bullion  by  virtue 
of  said  writ  of  attachment 
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3.  That  at  and  prior  to  the  shipment  of  the  bullion  in  contro- 
versy in  this  case,  there  was  an  express  contract  between  plaintiff 
and  the  North-western  Company  that  in  consideration  of  advances 
to  be  made  by  plaintiff  to  said  company  in  carrying  on  its  mining 
operations,  said  company  would  ship  to  plaintiff  its  products  of 
bullion,  which  was  to  be  credited  to  its  account. 

4.  That  at  the  time  said  bullion  was  shipped,  said  plaintiff  had 
advanced  to  said  company,  upon  the  faith  of  said  contract,  about 
the  sum  of  (6,000,  which  stood  as  a  charge  against  said  company, 
and  is  yet  unliquidated  and  unsettled. 

5.  That  said  bullion  was  in  accordance  with  the  terms  of  said 
contract,  shipped,  marked  and  consigned  to  said  plaintiff,  and 
placed  in  possession  of  and  received  by  Gilmer  &  Salisbury,  com- 
mon carriers  of  freight  and  express  matter,  upon  a  contract  at 
special  rates,  to  be  paid  at  Helena,  Montana,  by  plaintiff,  upon  re- 
ceipt of  said  bullion  by  it,  at  said  place,  said  charges  for  freight  to 
be  charged  to  the  account  of  said  company. 

6.  That  said  bullion  was  to  be  credited  to  the  account  of  said 
company  upon  a  sale  thereof  by  plaintiff,  and  that  said  account, 
was  a  running  account. 

7.  That  after  said  bullion  was  so  shipped  and  consigned  to  said 
plaintiff,  and  while  in  possession  and  custody  of  said  carriers  e* 
route  to  its  destination,  the  same  was  attached  at  the  suit  of  Lar- 
rabie,  and  levied  upon  by  his  co-defendants,  as  the  officers  charged 
with  the  execution  of  said  process  on  the  31st  day  of  Hay,  1870,  at 
Deer  Lodge  city,  Montana. 

8.  That  said  property  was  at  said  time  of  the  value  of  *3,0O0, 
and  was  and  still  is  detained  by  defendants. 

The  bullion  in  question  having  been  "  billed,  shipped,  marked 
and  consigned "  to  the  respondent  under  and  by  virtue  of  the 
contract  mentioned  in  the  findings  of  fact  by  the  court,  and 
placed  in  the  possession  of  the  common  carrier,  did  the  pos- 
session of  and  property  in  the  bullion  thereby  become  vested  in 
the  respondent,  or  did  such  possession  and  property  remain  with 
the  North-western  Company  until  the  bullion  had  been  actually 
received  by  the  respondent  and  credited  to  the  account  of  the 
company? 

There  was  no  bill  of  lading  transmitted  to  the  bank,  and  no 
letter  or  notice  informing  it  that  the  bullion  had  been  shipped. 
The  advances  by  the  bank  had  been  made  prior  to  the  shipment, 
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and  the  situation  was  as  if  the  shipment  had  been  made  under 
*  contract  in  satisfaction  of  antecedent  advances. 

We  shall  have  to  consider  what  effect  the  absence  of  a  bill  of  lad- 
ing and  of  notice  of  the  shipment  to  the  bank  had  upon  the  rights 
of  these  parties.  A  bill  of  lading  is  a  commercial  instrument,  and 
is  a  written  acknowledgment  signed  by  the  master  of  a  vessel  or  by 
a  common  carrier,  that  he  has  received  the  goods  therein  described 
from  the  shipper,  to  be  transported  on  the  terms  therein  expressed 
to  the  described  place  of  destination,  and  there  to  be  delivered  to 
the  consignee,  or  parties  therein  designated.  Abb.  Ship.  (7th 
Am.  ed.)  333;  O'Brien  v.  Gilchrist,  34  Mo.  558;  1  Pars.  Ship.  186; 
Ifaolachlan  Ship.  338;  Emerigon  Ins.  521. 

A  bill  of  lading  is  a  symbol  of  the  ownership  of  the  goods  covered 
by  it ;  a  representative  of  the  goods.  It  is  regarded  as  so  much 
cotton,  grain,  iron  or  other  articles  of  merchandise.  The  merchan- 
dise is  very  often  sold  or  pledged  by  the  transfer  of  the  bill  of  lad- 
ing which  covers  it.  Shaw  v.  Railroad  Co.,  101  TJ.  S.  561,  565. 
Hence,  it  is  held  by  the  authorities  that  the  transmission  of  a  bill 
of  lading  by  the  consignor  to  the  consignee  is  a  delivery  of  the  pos- 
session of  the  goods  covered  by  it,  and  that  thereby  the  title  to  the 
property  passes  from  the  consignor  to  the  consignee.  See  Haille  f . 
Smith,  1  B.  4  P.  563 ;  Desha  v.  Pope,  6  Ala.  690 ;  Gibson  v. 
Stevens,  8  How.  384  ;  Grove  v.  Gilmore,  8  How.  439 ;  Bryan  v.  Nix, 
4  Mees.  A  Wels.  775 ;  Anderson  v.  Clark,  2  Bing.  20 ;  Holbrook  t. 
Wight,  34  Wend.  169  ;  Grosvenor  v.  Phillips,  2  Hill,  147  ;  Sumner 
v.  Hamlet,  12  Pick.  76 ;  Nesmith  v.  Dyeing  Co.,  1  Curtis,  130 ;  ValU 
v.  Cerri,  36  Mo.  575. 

The  transmission  of  a  bill  of  lading  amounts  to  the  actual  deliv- 
er}' of  the  possession  of  the  property  described  in  it,  and  is  a  com- 
pliance with  the  statute  of  frauds  as  to  the  sale  and  delivery  of 
property.  The  contract  mentioned  in  the  findings  was  an  executory 
contract,  to  be  completed  by  the  delivery  of  the  bullion  therein  de- 
scribed. Knight,  the  cashier  of  the  bank,  testifies  that  the  bullion 
wss  to  be  delivered  to  the  bank  at  Helena.  In  the  absence 
of  a  bill  of  lading,  or  a  letter  or  notice  from  consignor  to  consignee 
informing  him  of  the  shipment  of  bullion,  is  the  fact  that  the 
bullion  in  question  was  "  billed,  shipped  and  marked  and  consigned  " 
to  the  respondent  such  an  appropriation  of  the  property  to  the  con- 
tract as  completes  a  bargain  and  sale,  and  delivers  the  possession 
thereof  to  the  purchaser  ?    If  the  consignor  had  done  some  con- 


First  National  Bank  of  Helena  t.  McAndrew*. 

elusive,  unconditional  act,  by  which  the  consignee  was,  or  was  to 
be,  informed  that  the  bullion  shipped  was  to  be  applied  on  the  con- 
signor's account  for  money  advanced,  then  undoubtedly  the  deliv- 
ery of  the  property  to  the  common  carrier,  properly  marked  and 
addressed,  would  have  been  a  delivery  to  the  consignee,  and  an 
appropriation  of  the  property  to  the  contract.  But  the  mere  ship- 
ment of  the  property  without  notice  was  not  snob,  conclusive  act 
The  shipment  did  not  bind  the  consignor.  He  did  not  thereby  lose 
his  control  over  the  property.  He  might  have  stopped  it  while  on 
route  to  its  destination,  and  Bent  it  to  some  other  place  or  person. 
By  the  terms  of  the  contract  the  company,  the  consignor,  was  to 
pay  the  freight,  and  the  bullion  was  not  to  be  credited  to  the  ac- 
count of  the  company  until  it  had  been  received  and  sold  by 
respondents.  There  was  something  to  be  done  besides  a  delivery 
to  respondent :  "  Said  bullion  was  to  be  credited  to  the  account  of 
the  company  upon  a  sale  thereof  by  plaintiff."  The  respondent  had 
no  right  to  make  this  credit  until  a  sale  of  the  bullion.  When  the 
property  was  sold  the  proceeds  belonged  to  the  respondent  If 
there  was  to  be  no  credit  until  a  sale,  what  property  passed  until  a 
sale  had  been  made  ?  There  must  be  an  acceptance  as  well  as  a 
delivery.  Suppose  this  bullion  had  been  "  billed,  shipped  and 
marked  "  at  double  its  value,  would  the  consignee  have  been  bound 
by  the  valuation  of  the  consignor  ?  The  carrier  had  no  right  to 
accept  of  the  property  for  the  consignee  ;  the  value  was  to  be  ascer- 
tained by  a  sale,  and  then,  and  not  until  then,  had  the  consignee 
any  right  to  make  the  credit. 

In  the  case  of  Johnson  v.  Cuttle,  106  Mass.  449  ;  8.  c,  7  Am. 
Rep.  546,  the  court  says  :  "  A  common  carrier,  whether  selected  by 
the  seller  or  by  the  buyer,  to  whom  the  goods  are  intrusted,  without 
express  instructions  to  do  any  thing  but  to  carry  and  deliver  them 
to  the  buyer,  is  no  more  than  an  agent  to  carry  and  deliver  the  goods, 
and  has  no  implied  authority  to  do  the  acts  required  to  constitute  an 
acceptance  and  receipt  on  the  part  of  the  buyer,  and  to  take  the  case 
out  of  the  statute  of  frauds.  The  steamboat  company  having  no 
authority  to  receive  and  accept  the  goods  so  as  to  bind  the  buyer, 
and  there  being  no  evidence  that  the  buyer,  in  person  or  by  any 
authorized  agent,  ever  had  actual  possession  of  the  goods,  or 
opportunity  to  see  them,  or  ascertain  whether  they  conformed 
to  his  order,  or  ever  exercised  any  control  over  them  by  Bale  or 
otherwise,  or  even  received  any  bill  of  lading  of  the  goods,  the  case 
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ii  within  the  statute  of  frauds  and  the  action  cannot  be  maintained. " 
If  a  bill  of  lading  had  evidenced  the  intent  and  purpose  of  the  con* 
signer  in  shipping  the  bullion,  or  if  this  intent  had  been  evidenced 
by  any  other  conclusive  unconditional  act,  such  as  a  notice  of  the 
shipment  to  the  consignee,  then  a  delivery  to  the  carrier,  in  pur- 
suance of  each  bill  of  lading  or  notice,  would  have  vested  the  title 
in  the  consignee.  But  in  a  case  where  the  consignee  had  never 
seen  or  accepted  the  property,  where  there  was  no  bill  of  lading  or 
notice  of  shipment,  the  consignor  paying  freight,  and  having  the 
right  to  recall  the  goods,  or  to  change  their  destination,  and  the 
agreement  under  whicb  they  are  shipped  providing  that  the  prop- 
erty shall  not  be  credited  to  the  account  of  the  consignor  until  the 
same  has  been  actually  received  and  sold  by  the  consignee,  then  the 
mere  act  of  shipment  would  not  have  the  effect  to  vest  the  title  in 
the  consignee. 

In  the  case  of  Holliday  v.  Hamilton,  11  Wall.  504,  the  Supreme 
Court  of  the  United  States  says:  "If  this  were  the  case  of  a  mere 
agreement  to  ship  produce  in  satisfaction  of  antecedent  advances, 
which  wilt  not  in  general  give  the  factor  or  consignee  a  lien  upon 
it  for  his  general  balance  until  he  obtains  actual  possession  of  it, 
the  attachment  would  hold  the  property.  But  the  agreement  in 
question  is  of  a  different  character  and  rests  on  a  different  legal 
principle.  It  appropriates  specifically  one  thousand  two  hundred 
and  fifty  bags  of  corn  to  Hamilton  &  Dunnica,  with  an  intention 
that  they  shall  sell  it  to  pay  the  draft  drawn  against  it,  and  this 
appropriation  did  not  rest  in  intention  merely,  for  it  was  exercised, 
so  far  as  the  parties  in  St.  Louis  could  execute  it,  by  the  transmis- 
sion of  a  bill  of  lading  to  Hamilton  &  Dunnica.  As  soon  as  the 
corn  was  deposited  with  the  common  carrier,  who  was  the  bailee 
for  that  purpose,  the  title  to  it  and  the  right  of  property  in  it  was 
changed  and  vested  in  Hamilton  &  Dunnica,  to  whom  it  was  deliv- 
ered.    This  is  the  effect  of  all  the  cases  on  the  subject." 

This  case  is  a  clear  illustration  of  the  mle.  If  there  was  a  mere 
agreement  to  ship  goods  or  produce  to  pay  for  advances,  the  prop- 
erty shipped  would  not  belong  to  the  consignee  until  actually  re- 
ceived and  possessed  by  him.  But  if  the  agreement  appropriates 
specific  property  to  the  payment  of  snch  advances,  and  such  ap- 
propriation is  evidenced  and  authenticated  by  a  bill  of  lading,  then 
the  title  to  the  property  passes  to  the  consignee  by  a  delivery  thereof 
to  the  carrier. 
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In  the  case  of  Hwlgetv.  Kimball,  49  Iowa,  577,  the  facts  were, 
that  in  the  spring  of  1875,  the  plaintiffs  and  W.  H.  Valleau,  at 
Milwaukee,  in  the  State  of  Wisconsin,  entered  into  a  contract 
whereby  the  plaintiffs  were  to  advance  the  money  to  said  Valleau, 
on  his  drafts  drawn  on  them,  to  purchase  wheat  and  other  produce, 
to  be  shipped  by  him,  consigned  to  them  at  Milwaukee,  to  be  by 
them  sold  on  the  usual  commissions,  and  oat  of  the  net  proceeds 
thereof  to  reimburse  themselves  for  the  advances  so  made;  that  said 
Valleau  was  to  forward  the  railway  shipping  receipts  to  plaintiffs  as 
soon  as  consignments  were  made;  that  in  pursuance  of  said  con- 
tract, Valleau,  on  the  10th  day  of  May,  1876,  shipped  6ve  car-loads 
of  wheat  consigned  to  plaintiffs,  and  delivered  to  the  Chicago,  Mil- 
-  waukec  and  St.  Paul  Railway  Company,  and  receipts  given  there- 
for; that  on  the  same  day,  and  after  said  shipment  and  consign- 
ment, said  wheat  was  attached  as  the  property  of  Valleau,  at  the 
suit  of  Kimball  &  Farnsworth  against  him,  and  was  afterward  re- 
taken upon  a  writ  of  replevin  in  this  action.  This  contract  and  the 
attending  facts  are,  in  substance  and  effect,  the  same  as  in  the  case 
at  bar.  The  court  in  deciding  the  case,  says:  "  The  case  must  be  de- 
termined npon  the  facts  reported  by  the  referee,  with  the  additional 
fact  that  the  grain  was  not  bought  with  money  furnished  by  the 
plaintiffs.  From  the  facts  reported  it  appears  that  the  grain  in 
question  was  shipped  on  the  10th  day  of  May,  1876,  from  Cresco. 
On  the  Bame  day  the  grain  was  attached  at  Cresco,  at  the  suit  of 
the  defendants,  as  the  property  of  W.  H.  Valleau.  The  shipping 
receipts  were  not  forwarded  to  the  plaintiffs  until  the  13th  day  of 
May,  and  did  not  reach  them  until  the  15th.  The  advancements, 
on  account  of  which  the  plaintiffs  claim  their  lien,  were  all  made 
before  this  grain  was  shipped  (as  in  the  case  we  are  considering). 
The  facts  of  this  case  bring  it  upon  all-fours  with  Elliot  v.  Bradley, 
23  Vt.  217,  in  which  it  was  held  that  when  goods  are  consigned  to 
a  factor  under  an  agreement  that  he  shall  sell  them,  and  apply  the 
proceeds  to  repay  advances  previously  made  by  him  to  the  conaign- 
'ors,  he  must  in  order  to  acquire  a  valid  lien  upon  the  goods,  as 
against  the  creditors  of  the  consignor,  have  the  actual  or  construc- 
tive possession  of  the  goods." 

The  court  then  recites  the  facts  in  the  Vermont  case,  as  follows: 
"  In  this  case  an  agreement  was  made  between  a  manufacturer  of 
cloth  in  the  State  of  Vermont,  and  the  plaintiffs,  who  were  com- 
mission merchants  of  New  York,  by  which  the  manufacturer  was 
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to  send  his  cloth  to  the  plaintiffs  for  sale  on  commission,  and  was 
to  draw  upon  them  in  advance  of  the  sales,  and  also  in  advance  of 
eeuding  the  cloth  if  necessary,  upon  sending  the  invoices  of  the 
cloth  forwarded  or  to  be  forwarded,  and  the  plaintiffs  were  to  ap- 
ply the  avails  of  the  sales  to  repay  their  advances.  Under  this  ar- 
rangement, the  consignor  forwarded  to  the  plaintiffs  from  time  to 
time  invoices  of  the  cloth  sent  and  to  be  sent,  and  the  cloth  was 
then  sent  to  forwarding  merchants  at  Burlington,  and  was  by  them 
sent  to  the  plaintiff  as  soon  as  convenient.  The  drafts  were  drawn 
and  the  acceptances  charged  and  sales  credited  upon  general  account. 
No  bill  of  lading  was  sent  to  the  plaintiffs,  bnt  shipping  bills  were 
sent  by  the  forwarding  merchants  to  their  agents  in  New  York, 
describing  the  consignor,  the  consignees  and  the  marks  npon  the 
goods,  in  order  to  guide  the  agents  in  delivering  the  goods  to  the 
consignees.  It  was  held  that  the  goods  after  being  sent  to  the  for- 
warding merchants,  and  while  npon  the  transit  between  Burlington 
and  New  York,  remained  at  the  risk  and  subject  to  the  control  of 
the  consignors,  and  liable  to  attachment  by  their  creditors.  In 
fact  this  case  is  stronger  in  favor  of  the  consignees  than  the  one  at 
bar,  for  the  cloth  was  in  transit,  and  the  shipping  lists  had  been 
sent  to  the  agents  of  the  forwarding  merchants,  while  in  the  case 
at  bar,  the  wheat  had  not  moved  from  the  place  where  it  was 
shipped  and  the  shipping  receipts  still  remained  in  the  hands  of 
the  consignor." 

The  court  also  decides  that  the  case  of  Davit  v.  Bradley,  28  Vt. 
118,  is  not  in  conflict  with  that  of  Mliot  v.  Bradley,  and  cites  Bank 
of  Rochester  v.  Jones,  4  Conn.  497;  Winter  v.  Coil,  7  N.  Y.  288; 
Kimlock  v.  Craig,  3  T.  K.  119,  in  support  of  its  decision,  and  re- 
views ffolbrooi  v.  Wight,  84  Wend.  169;  Groevenor  v.  Phillip*,  2 
Hill,  147;  Bailey  v.  Hudson  R.  R.  Co.,  49  N.  Y.  70;  Ha  ilk  v. 
Smith,  1  Bos.  &  Pal.  668,  and  Krudlery.  Ellison,  47  N.  Y.  36;  B.  c, 
4  Am.  Rep.  791,  and  finds  that  they  are  n'ot  in  conflict  with  its  de. 
cision.  Upon  a  motion  for  a  rehearing,  the  following  additional 
authorities  in  its  support  were  cited:  Anderson  v.  Clark, 
8  Bing.  80;  Cuming  v.  Brown,  9  East,  606;  Virtue  v.  Jewell,  4 
damp.  31;  Patten  v.  Thompson,  6  M.  4  S.  360;  Wade  v.  Hamil- 
ton, 3  Ga.  460;  Grove  t.  Brim,  8  How.  489;  Bryan  v.  Nix,  4  Meea. 
AWela.774;  Jfoans  v.  Nichol,  3  Man.  &  G.  614;  Atdersom.  Temple, 
4  Burr.  2236;  Barley  v.  Taylor,  6  Hill,  677;  and  the  court  in  re- 
viewing them  says:  "  We  have  examined  all  of  these  authorities 
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with  care.  The  most  of  them  are  cues  where  ft  hill  of  lading  or 
receipt,  or  letter  of  information,  was  forwarded  to  the  consignee, 
or  advancements  were  made  upon  the  faith  of  the  particular  con- 
signment, and  they  fall  within  the  principle  of  the  cases  reviewed 
in  the  foregoing  opinion." 

The  rule  seems  to  be  that  in  order  to  change  the  title  to  the 
property  shipped  and  vest  it  in  the  consignee,  there  most  be  a  bill 
of  lading,  receipt  or  letter  of  information  forwarded  to  the  con- 
signee, or  that  the  advancements  were  made  npon  the  faith  of  the 
particular  consignment.  It  is  claimed  however  that  this  contract 
was  an  executory  one,  and  that  the  shipment  of  the  bullion  com- 
pleted the  purchase  thereof  by  the  consignee.  In  answer  to  this 
it  may  be  said  that  this  is  not  a  contract  of  purchase  and  sale.  It 
is  a  mere  loan-  of  money  with  an  agreement  to  ship  bullion  as  se- 
curity to  the  loan.  The  shipment  is  not  payment.  The  bullion 
has  to  be  Bold  by  the  consignee  and  converted  into  money  before 
any  credit  can  be  made  on  the  account  of  the  consignor,  or  applied 
upon  the  loan.  This  is  not  a  purchase  of  bullion.  A  person  can- 
not become  a  purchaser  without  his  knowledge  or  consent.  There 
must  be  an  acceptance  and  delivery  of  possession.  If  this  were  a 
purchase,  there  was  no  acceptance  of  the  property  by  the  purchaser. 
He  had  never  seen  the  property.  It  had  never  been  in  his  posses- 
sion; he  did  not  have  any  notice  of  the  shipment.  He  could  not 
accept  the  goods  even  by  a  carrier  appointed  by  himself.  Says  Mr. 
Benjamin  {Ben j.  Sales,  149,  §  160) :  "  It  is  settled  that  the  receipt 
of  goods  by  a  carrier  or  wharfinger  appointed  by  the  purchaser  does 
not  constitute  an  acceptance,  these  agents  having  authority  only  to 
receive,  not  to  accept,  the  goods  for  their  employers. "  Boardman 
v.  Spooner,  13  Allen,  353;  Grimes  v.  Van  Vechten,  30  Mich.  410; 
Bodgtra  v.  Phillips,  40  N.  T.  519;  Denmeod  v.  Qlote,  30  Ga.  637; 
Shepherd  v.  Prttaey,  33  N.  H.  49;  Maxwell  v.  Brown,  39  Me.  98; 
Spencer  v.  Hale,  30  Vt  315;  Orots  v.  O'Donnetl,  44  N.  Y.  661;  a. 
C,  4  Am.  Rep.  721;  Snow  v.  Warner,  10  Mete.  133;  Quintard  v. 
Bacon,  99  Mass.  185;  Allard  v.  Greaeert,  61  N.  Y.  1. 

We  do  not  know  upon  what  principle  a  consignee  or  other  person 
can  be  made  the  purchaser  of  property  that  he  has  never  seen  or 
accepted,  and  to  which  possession  was  never  delivered,  either  actu- 
ally or  constructively. 

The  judgment  is  reversed  and  the  cause  remanded  for  a  new  trial. 
Judgment  reverted. 
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Sate  —  conditional  — vertim?  tUU  —  wowor. 

&  sale  ud  delivery  of  chattels,  on  condition  that  title  shall  not  pass  until 
payment  of  the  purchase- price,  vests  no  title  In  the  purchaser  or  a  bonafldx 
parehaasr  from  him  until  performance  of  the  condition,  and  the  condition 
Is  not  waived  by  the  seller's  merely  taking  the  purchaser's  notes  for  the 
price-' 

CLAIM  and  delivery.     The  opinion  states  the  case.     The  plaint- 
iff had  judgment  below. 

Randolph  &  DoWiit,  for  appellant 

K.  W.  oS  J.  K.  Toole,  for  respondent. 

Wadx,  0.  J.  This  is  an  action  of  claim  and  delivery  in  which 
the  plaintiff  seeks  to  recover  the  possession  of  certain  personal 
property,  consisting  of  one  billiard  table,  one  pool  table,  and  one  set 
of  bar  fixtures  of  the  alleged  valne  of  1945. 

The  complainant  alleges  title  and  right  of  possession  in  the 
plaintiff  and  on  unlawful  taking  and  conversion  to  his  own  nse  by 
the  defendant.  The  answer  denies  the  title  to  and  right  of  pos- 
session of  the  plaintiff,  and  alleges  a  purchase  of  the  property  by 
the  defendant  from  one  Julius  Lubbes,  who  at  the  time  of  pnrohaBe 
and  for  four  or  five  months  next  prior  thereto  had  been  the  owner 
in  the  possession  and  entitled  to  the  possession  thereof. 

The  plaintiff  testified  that  in  February  or  March,  1882,  he  made 
a  conditional  sale  of  the  property  described  in  the  complaint  to 
Julius  Lubbes,  the  person  mentioned  in  the  answer;  that  1400  was 
paid  on  the  sale  and  that  Lubbes  was  to  pay  $100  each  month  for 
eight  months,  and  at  the  end  of  that  time  the  sum  of  $900,  the 
balance  of  the  purchase-money,  the  purchase-price  being  $2,100, 
for  which  he  took  Lubbes'  notes  and  now  has  them;  that  one  of 
the  H00  payments  became  dae  July  15,  1883,  but  was  not  paid  on 
that  day  or  at  all.  Whereupon  the  plaintiff  commenced  this  action 
and  seized  upon  the  property.  The  plaintiff  further  testified  that 
when  this  sale  was  made  Lubbes  and  himself  entered  into  a  written 
•  See£M»Mi-v-  Wood*  (67  Ala.  18»X  «  Am.  Rep.  104,  and  note,  106. 
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contract;  that  this  contract  was  drawn  by  one  J.  C.  Rogers  and 
given  to  Lubbca,  who  left  the  Territory  July  30, 1883,  and  that  the 
plaintiff  had  not  seen  him  since  he  left  and  did  not  know  where  he 
had  gone. 

J.  G.  Rogers  testified  that  he  drew  the  contract  referred  to  by 
plaintiff,  and  subject  to  the  defendant's  objection,  testified  that 
he  could  state  from  memory  substantially  the  contents  of  the  in- 
strument, which  he  did,  as  follows:  That  the  instrument  provided 
that  the  personal  property  mentioned  in  the  complaint  should  pass 
into  the  hands  of  said  Julius  Labbes;  that  Lubbes  should  remain 
in  possession  of  the  same  upon  the  condition  that  he  paid  the 
amounts  as  mentioned  by  the  plaintiff  in  hie  testimony,  and  that 
if  he  made  default  in  any  of  such  payments  he  should  forfeit  said 
possession,  and  the  same  should  revert  to  the  plaintiff,  and  that 
the  title  is  and  to  said  property  should  not  pass  to  said  Lubbes, 
but  should  remain  in  the  plaintiff  until  all  of  said  payments  were 
made. 

There  was  further  proof  as  to  the  loss  of  the  instrument,  bnt 
all  of  the  testimony  of  the  plaintiff,  and  of  the  witness  Rogers, 
relating  to  the  contents  of  said  instrument  was,  on  motion  of  the 
defendant,  stricken  out,  and  this  action  of  the  court  is  assigned  as 
error. 

The  loss  of  the  instrument  seems  to  have  been  sufficiently  estab- 
lished to  have  authorized  proof  of  its  contents,  provided  such 
proof  would  have  been  competent  as  tending  to  establish  the 
plaintiff's  title  and  right  of  possession  to  the  property  in  question. 
The  plaintiff  had  sold  and  delivered  the  possession  of  the  property 
to  Lubbes,  taking  his  notes  for  the  purchase-money.  It  does  not 
appear  whether  these  notes  were  negotiable  promissory  notes,  but 
whatever  they  were  the  plaintiff  had  them  in  court  when  he  gave 
his  testimony.  Lubbes,  after  so  receiving  possession  of  the  prop- 
erty for  a  valuable  consideration,  sells  the  same  to  the  defendant ; 
and  thereafter  the  plaintiff  still  retaining  the  unpaid  notes  in  his 
possession,  Borne  of  them  not  being  yet  due  and  payable,  upon 
default  in  the  payment  of  one  of  the  notes  when  it  became  due, 
replevies  the  property,  claiming,  though  he  had  delivered  posses- 
sion of  the  property  to  Lubbes  and  had  received  his  notes 
therefor,  that  there  was  a  contract  or  agreement  between  him 
and  Lubbes,  which  provided  that  if  there  was  default  in  mak- 
ing any    of   said   payments    when  the  same    became    due,   the 
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should  forfeit  his  possession,  and  that  the  title  to  the 
property  should  not  pass  from  the  vendor  to  the  vendee  until 
all  the  purchase-money  had  been  fully  paid.  It  is  not  claimed 
that  the  defendant  had  any  knowledge  or  notice  of  this  agreement, 
or  that  be  did  not  pay  the  full  value  for  said  property,  or  that  he 
was  not  an  innocent  bona  fide  purchaser  thereof.  At  one  time  the 
doctrine  prevailed  to  some  extent,  and  it  is  perhaps  now  held  in 
some  jurisdictions  that  a  bona  fide  purchaser  under  such  circum- 
stances ought  to  be  protected  upon  the  general  principle  that 
wherever  one  of  two  innocent  persons  must  suffer  by  the  acts  of  a 
third,  he  who  has  enabled  some  third  person  to  occasion  the  loss 
must  sustain  it.  And  to  apply  this  doctrine  to  the  case  in  hand, 
the  loss  would  fall  upon  the  plaintiff,  for  he  by  giving  credit  to 
Lubbes  and  delivering  possession  of  the  property,  enabled  Lubbes 
to  commit  the  fraud  upon  the  defendant.  But  the  weight  of 
American  authority  is  now  opposed  to  this  doctrine. 

The  case  of  Coggill  v.  Hartford  &  New  Haven  R.  Co.,  3  Gray, 
549,  is  a  leading  one  on  this  subject;  and  Bigrlow,  J.,  in  deciding 
it,  says:  "  It  is  urged  and  we  suppose  this  to  be  the  main  argument 
on  which  the  contrary  doctrine  is  founded,  that  as  possession  of 
personal  property  is  prima  facie  evidence  of  title,  it  would  furnish 
fraudulent  parties  with  the  means  of  defrauding  honest  purchasers 
to  trust  them  with  the  apparent  ownership  of  property,  while  the 
real  title  is  allowed  to  remain  in  a  third  party,  who  can  reclaim  it 
at  pleasure.  If  a  vendor  by  collusion  with  his  vendee  entered  into 
the  contract  and  annexed  the  conditions  for  the  purpose  of  en- 
abling the  latter  to  obtain  a  false  credit,  or  to  impose  on  inno- 
cent persons,  by  means  of  the  property  placed  in  his  possession, 
the  argument  would  be  decisive.  In  such  a  case  the  vendor  being 
a  party  to  a  fraud  would  be  estopped  to  set  up  any  title  to  the  prop- 
erty; and  creditors  as  well  as  innocent  purchasers  of  the  vendee 
night  well  claim  to  hold  it  on  the  ground  that  it  was  placed  in  his 
possession  for  a  fraudulent  purpose.  But  when  the  contract  of 
■ale  is  entered  into  in  good  faith,  for  the  purpose  of  enabling  the 
vendor  to  realise  his  purchase-money  or  obtain  security  for  it,  in 
conformity  with  the  original  terms'  of  the  bargain,  the  argument 
ai>  inconwmienti  is  without  any  foundation  in  principle  or  authority. 
The  general  rule  of  the  common  law  has  always  been  that  a  man 
who  has  no  authority  to  Bell  cannot,  by  making  a  sale,  transfer  the 
property  to  another.     Ohitty  Cont  (8th  Am.  ed.)  342. 


<g  MONTANA, 
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"  Except  in  cases  of  Bales  in  market  overt,  which  do  not  exist  in 
this  Commonwealth,  possession  of  itself  confers  no  authority  to  selL 
A  lessee  of  chattels  or  a  bailee  for  a  special  purpose  can  pass  no 
■  title  to  a  vendee  without  authority  from  the  lessor  or  bailor;  and 
yet  the  property  is  intrusted  to  his  possession  as  apparent  owner,  in 
the  same  manner  as  a  vendee  under  a  conditional  sale.  Besides 
there  is  no  good  reason  or  equity  in  placing  the  burden  of 
a  fraudulent  sale  by  a  vendee,  in  violation  of  the  condition  on  which 
he  received  the  property,  upon  a  bona  fide  vendor  rather  than  upon 
«  bona  fide  purchaser.  On  the  contrary,  if  either  is  to  lose  by  his 
fraudulent  act,  it  should  be  the  latter,  who  has  dealt  with  a  party 
having  no  authority,  instead  of  the  former,  who  relies  upon  a  valid 
subsisting  contract  as  the  foundation  of  hie  claim.  It  is  the  duty 
oi  the  purchaser  to  inquire  and  see  that  his  vendor  has  a  good  title 
to  the  property  which  he  undertakes  to  selL"  Long  Sales  (2d  Am. 
ed.)  189,  and  cases  cited;  Copland  v.  Bosquet,  4  Wash.  0.  G.  588; 
D'Wolf  v.  Babbitt,  4  Mason,  294;  Luey  v.  Bundy,  9  X.  H.  298; 
Porter  v.  PettengiU,  12  N.  H.  299;  Herring  v.  Wittard,  2  Sandt 
418;  Barrett  v.  Pritehard,  %  Pick.  512;  Dreaeer  Manuf.  Co.  v. 
Waterston,  3  Mete.  9. 

In  Benjamin  Sales,  §  620,  p.  274,  the  rule  is  stated  to  be  thai 
where  the  buyer  is  by  the  contract  bound  to  do  any  thing  as  a  con- 
dition, either  precedent  or  concurrent,  on  which  the  passing  of  the 
property  depends,  the  property  will  not  pass  until  the  condition  be 
fulfilled,  even  though  the  goods  may  have  been  actually  delivered 
into  the  possession  of  the  buyer.  Mr.  Parsons  (1  Pars.  Gout.  537)/ 
says  :  "  But  where  the  right  to  receive  payment  before  delivery  is' 
waived  by  the  seller  and  immediate  possession  given  to  the  pur- 
chaser, and  yet  by  express  agreement  the  title  is  to  remain  in  the 
seller  until  the  payment  of  the  price  upon  a  day  fixed,  such  pay- 
ment is  strictly  a  condition  precedent,  and  until  performance  the 
right  of  property  is  not  vested  in  the  purchaser." 

In  Schouler's  work  on  Personal  Property,  vol.  2,  pp.  299, 300,  the 
same  principle  is  stated  as  follows  :  "  We  may  state  as  decidedly 
the  better  opinion  in  this  country,  that  a  sale  of  personal  property 
made  by  one  to  whom  the  chattel  was  delivered  by  the  original  seller 
on  condition  that  the  property  should  not  pass  until  the  chattel  was 
paid  for  or  the  price  duly  adjusted,  confers  no  better  title  upon  a 
bona  fide  purchaser  without  notice  from  the  original  buyer  than  the 
buyer  himself  had,  or  his  attaching  creditors,  or  a  purchaser  without 
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actual  notice  of  the  condition  ;  that  against  all  of  these  the  original 
seller  may  with  due  diligence  follow  up  hie  right  and  reclaim  the 
chattel  as  his  own  for  non-fulfillment  of  the  condition  annexed  to 
the  delivery.  For  the  original  buyer,  having  no  title  in  himself, 
could  pass  none ;  and  as  it  has  been  farther  suggested,  any  third 
party  who  knows  that  he  had  come  into  possession  of  the  goods  is 
bound  to  inquire  whether  the  title  was  that  of  buyer,  borrower,  or 
hirer,  or  in  still  another  capacity.'*  In  Dashon  v.  Bigelow,  8  Gray, 
159,  160,  it  is  held  that  good  faith  does  not  aid  the  purchasers  from 
the  vendeea  in  snch  cases,  because  the  vendors,  having  no  title  to 
the  property,  could  convey  none.  Snch  purchasers  hold  the  same 
legal  condition  as  do  bona  fide  purchasers  of  stolen  goods.  In 
Ketehutn  v.  Brennan,  53  Miss.  596,  Campbell,  J.,  says :  "  A  buyer 
must  beware  of  purchasing  from  one  who  has  no  title." 

In  Armstrong  v.  Houston,  38  Vt.  418,  Kellogg,  J.,  said  :  "  It 
was  the  unquestionable  right  of  the  plaintiff  to  sell  this  property  to 
Thompson  upon  the  condition,  that  until  the  payment  of  the  price, 
the  property  should  remain  the  plaintiff's.  The  retention  of  the 
title  to  the  property  is  not  a  fraud  upon  any  person,  and  such  a 
contract  is  one  which  every  person  has  a  right  to  make.  In  a  con- 
ditional sale  the  possession  of  the  property  is  ordinarily  transferred 
to  the  vendee,  and  very  frequently  with  expectation  of  both  of  the 
parties  to  the  sale  that  the  property  will  be  nsed  by  the  vendee ; 
but  in  snch  oases  the  vendee  is,  until  the  performance  of  the 
condition,  only  a  bailee  of  the  property  for  a  specific  purpose,  and 
he  acquires  no  property  in  the  goods  from  the  possession  merely." 
See  also  2  Kent,  497;  Morris  v.  Retford,  18  N.  T.  552;  Ballard 
v.  hurgett,  40  N.  Y.  S14;  Austin  v.  Dye,  46  N.  Y.  500;  Cole  v. 
Mann,  62  N.  Y.  1;  HoU  v.  Holt,  58  N.  H.  276;  Lewis  v.  McCabe, 
«  Conn.  141;  Fairbanks  v.  Eureka  Co.,  67  Ala.  109;  Sumner  v. 
Woods,  67  Ala.  139;  Marquette  Manufg  Go.  v.  Jeffery,  49  Hich. 
283;  Warner  i.  Both,  2  Wy.  63;  Zutehman  v.  Roberts,  109  Mass. 
53 ;  a.  c,  12  Am.  Rep.  663;  Damfelser  v.  Weigel,  27  Mo.  45;  Benner 
r.  Puffer,  114  Mass.  376;  Ridgtnay  v.  Kennedy,  52  Mo.  24;  Blanch- 
erd  v.  Child,  7  Gray,  155-158;  Fifield  v.  Elmer,  25  Mich.  48;  Heath 
r.RandaU,  4  Cush.  195;  Buson  v.  Dougherty,  11  Humph.  50;  Botch- 
Hu  v.  Hunt,  49  Me.  219;  Bunker  v.  McKenney,  63  He.  629;  Wood 
M.  <&  R.  Co.  v.  Brookes,  2  Sawyer,  576;  Little  v.  Page,  44  Mo. 
412;  Arnungton  v.  Houston,  38  Vt.  448;  Whitney  v.  Baton,  15 
Gray,  225;  Sage  t.  Stents,  23  Ohio  St.  1;  Booraom  v.  Crane,  103 
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Mass.  522;  Hiracharn  v.  C'anney,  9S  Mass.  149;  Sumner  v.  MoFar- 
ttm,  15  Kans.  600;  HaUowett  v.  J#i7m,  16  Kans.  65;  &»<to»  v.  Klein, 
79  Peon.  St  488;  Clark  v.  HWfc,  46  Vt  4;  Duncan*  v.  Stone,  45 
Vt.  118;  s.  0.,  18  Am.  Rep.  187;  McMel  v.  Tenth  Nat.  Bit.  of  N 
T.,  55  Barb.  59;  Baker  v.  J3a«,  15  Iowa,  877;  .ffart  v.  Carpenter, 
84  Conn.  427;  .ffwifcrv.  ffanwr,  1  Wib.  141;  ffiW*  v.  /otw,  4$ 
111.  319;  .Bwnter  v.  Ramies,  38  lad.  885;  Jbrfiw  r.  JforsA,  15 
Conn.  384. 

This  conditional  sale  was  not  made  absolute  by  reason  of  the 
plaintiff  having  taken  the  notes  of  Lubbes  for  the  price  of  the  prop- 
erty delivered  to  him.  If  Lubbes  gave  his  notes  to  plaintiff  for  the 
goods,  and  the  goods  were  thereupon  delivered  to  him,  the  presump- 
tion of  the  law  is  that  the  plaintiff  took  the  notes,  not  in  absolute 
discharge  of  the  price,  but  as  a  postponement  of  payment  only,  and 
the  right  of  the  plaintiff  to  sue  for  the  price  of  the  goods  revives 
on  the  non-payment  of  the  paper  at  maturity.  School.  Fen.  Prop. 
43--',  433,  and  authorities  cited. 

Of  course  if  the  notes  were  negotiable  and  had  been  transferred 
for  value  by  the  plaintiff,  he  could  not  recover  the  goods  or  the 
price  for  which  he  sold  them,  but  if  he  has  the  notes  is  his  posses- 
sion and  they  can  be  delivered  up  or  canceled  upon  his  recovery  of 
the  goods,  or  a  judgment  for  their  value,  the  mere  fact  that  notes 
were  given  for  the  purchase-money  would  not  defeat  the  right  of 
the  plaintiff  to  recover  the  goods,  providing  the  sale  was  upon  con- 
dition that  the  vendee  should  acquire  no  title  to  the  property  until 
be  had  paid  for  it,  and  this  was  so  understood  and  intended  by  the 
parties.  The  seller  is  bound  to  account  for  the  notes  be  may  have 
taken  so  as  to  save  the  buyer  harmless,  before  he  can  recover  the 
goods  or  the  price  for  which  he  sold  them.  But  if  he  does  this,  and 
the  sole  was  upon  the  condition  that  the  purchaser  should  acquire 
no  title  until  the  pnrchase-price  was  fully  paid,  whereby  the  pur- 
chaser would  hold  the  goods  simply  as  a  bailee  until  that  time,  the 
fact  that  notes  were  given  for  the  purchase-money  would  not  defeat 
the  seller's  right  to  recover  the  goods  or  their  price,  if  the  purchase- 
money  was  not  paid  according  to  agreement. 

The  authorities  in  support  of  the  rule  that  in  the  absence  of 
stipulation  to  the  contrary,  the  negotiable  security  is  only  considered 
to  be  a  conditional  payment,  defeasible  on  the  dishonor  of  the 
security,  need  not  be  reviewed,  as  there  is  no  conflict  on  the  point. 
Benj.  Sales,  §  730. 
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The  judgment  is  reversed  and  the  cause  remanded  for  a  new  trial. 
Judgment  reverted. 

Cobubx  J.,  concurring.  With  much  hesitation  and  reluctance 
I  unite  with  my  colleagues  in  this  decision.  This  and  the  like  are 
cases  of  great  hardship.  When  the  vendor  parts  with  the  possession 
of  his  property  and  delivers  it  to  the  vendee  openly  and  in  good 
faith,  he  puts  it  in  the  power  of  the  vendee  to  impose  upon  and 
defraud  others  if  the  vendor  still  retains  a  secret  bold  upon  it  for 
the  unpaid  purchase-money.  In  many  instances  no  vigilance  or 
precaution  on  the  part  of  a  purchaser  from  the  vendee  could  prevent 
a  wrong  being  done.  Fair  dealing  would  seem  to  require  that 
the  property  should  pass  with  the  possession,  or  public  notice  be 
given  by  record  or  otherwise,  that  there  still  remains  in  the  vendor 
the  right  of  possession  and  property.  But  I  yield  to  the  overwhelm- 
ing weight  of  authority  upon  the  subject,  with  the  hope  that  by 
legislation  or  a  new  departure  in  decision  or  opinion  a  different  rule 
may  be  adopted. 


PARCHEN  V.  AnDEESOB. 


Partnrrihip  —  tharing  profit*. 
Merely  sharing  profits  does  not  constitute  a  partnership.* 

ACTION   for  goods  sold.     The  opinion  states  the  case.    The 
defendant  had  judgment  below. 

Knowles  £  Forbie,  for  appellants. 

W.  W.  Dixon  and  F.  T.  McSride,  for  respondents. 

Wade,  C.  J.  This  is  an  action  on  an  account  for  goods,  wares 
and  merchandise  alleged  to  have  been  sold  by  plaintiffs  to  the  de- 
fendants, as  partners,  during  the  year  1881.  There  was  a  verdict 
and  judgment'for  defendant  Nickel,  and  a  motion  for  new  trial 
overruled,  from  the  order  overruling  which  and  from  the  judgment, 
the  plaintiffs  appeal. 

•  Hoe  Vinton  v.  Bewridge  (8  MmcArth.  587),  80  Am.  Rep.  118. 
Vol.  LI  — 9 


The  action  is  against  Frederick  C.  Anderson,  Rudolph  Sehouider 
and  Henry  Nickel,  who  are  charged  as  partners;  and  the  question 
to  be  determined  is  whether,  under  the  tacts  and  the  law,  the  de- 
fendant Nickel  was  a  partner  with  the  defendants  Anderson  and 
Sehouider,  and  as  such,  liable  to  the  plaintiffs  with  them  for  the 
goods  aforesaid. 

It  appears  that  a  part  of  the  goods  were  charged  to  Anderson  & 
Co.,  and  a  part  of  them  to  Anderson  &  Sehouider ;  that  Anderson 
ordered  the  goods,  and  that  plaintiffs  did  not  know  who  were  the 
members  of  the  lirm.  There  is  no  claim  that  the  defendant  Nickel 
held  himself  out  as  a  partner  in  the  firm  of  Anderson  &  Sehouider. 
or  that  plaintiffs  were  induced  to  give  credit  to  the  firm  by  reason 
of  Nickel  being  a  member  of  it,  or  by  reason  of  any  act  or  represen- 
tation of  his.  It  further  appears  that  Anderson  &  Sehouider  were 
about  to  commence,  or  were  working  the  Centennial  quartz  mill, 
when  on  or  abont  the  1st  day  of  April,  .1881,  Anderson  went  to 
Nickel  and  asked  him  if  he  could  let  Sehouider  have  (500,  to 
which  Nickel  replied  that  he  could,  and  that  night  Anderson  & 
Sehouider  went  to  the  shop  of  Nickel  and  he  let  Sehouider  have 
9500  in  consideration  of  the  following  agreement,  which  was  re- 
duced to  writing  and  signed  by  Anderson  &  Sehouider  at  the 
time,  viz.:  "  In  consideration  of  $500  we  sell  one-fourth  of  the  net 
profits  in  the  Centennial  mill  to  Henry  Nickel." 

A  few  days  subsequent  to  the  execution  of  this  agreement,  find- 
ing that  the  same  had  no  date,  Nickel,  as  he  claims  in  his  testimony, 
went  to  Sehouider  and  had  him  execute  his  note  for  toOu,  dated 
April  1,  1SS1,  to  him,  Nickel,  he  thinking  that  the  agreement  was 
not  good,  because  the  same  had  no  date,  but  he  retained  the  agree- 
ment, and  the  note  was  delivered  to  him. 

Anderson  testified  that  the  note  was  not  given  until  sometime  in 
the  following  August,  after  the  attachment  in  this  case  had  been 
issued  ;  that  "  Nickel  asked  Sehouider  to  give  him  a  note  for  9500 
so  he  could  show  it  and  prove  he  was  not  a  partner,  and  so  he  would 
not  be  attached  when  the  sheriff  came  down  to  serve  the  paper,"  all 
of  which  Nickel  denied. 

The  rights  of  these  parties  must  be  determined  by  the  effect  to 
be  given  to  this  purchase  of  one-fourth  of  the  net  profits  of  the 
mill.  If  as  Anderson  claims,  the  note  was  executed  to  conceal  the 
fcict  that  Nickel  was  a  partner  with  Anderson  &  Sehouider,  it  was 
an  idle  thing  to  have  done,  unless  he  was  in  fact  a  partner,   and 
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whether  he  was  or  not,  must  be  determined  by  the  terms  of  the 
agreement,  and  the  situation  and  acts  of  the  parties ;  and  we  are 
confronted  with  this  proposition :  Did  the  sale  by  Anderson  & 
Schonlder,  and  the  purchase  thereof  by  Nickel,  of  one-fourth  of 
the  net  profits  in  the  Centennial  mill,  in  and  of  itself,  moke  Nickel 
a  partner,  a  principal  with  Anderson  &  Schonlder  in  the  business 
by  which  such  profits  were  to  be  earned?  Nickel  did  not  hold  him- 
self oat,  or  suffer  himself  to  be  held  oat,  as  a  partner,  either  to  the 
public  at  large  or  to  these  plaintiffs.  He  is  not  therefore  a  partner 
by  estoppel.  He  declares  in  his  testimony,  and  there  is  no  circum- 
stance or  act  to  contradict  him,  that  he  did  not  intend  to  become 
a  partner.  He  is  not  therefore  a  partner  by  intent ;  and  if  a  part- 
ner at  all,  be  becomes  bo  by  the  force  and  operation  of  his  purchase 
of  the  one-fourth  of  the  net  profits  of  the  mill,  and  by  that  alone. 
There  is  no  donbt  bat  that  the  agreement  is  competent  evidence, 
and  strong  evidence,  that  Nickel  became  a  partner  in  the  mill ;  but 
does  the  bore  fact  of  sharing  the  profits  furnish  an  arbitrary  test 
by  which  a  person,  not  ostensibly  a  partner,  is  by  operation  of  law 
to  be  held  a  partner  ?  This  question  has  been  much  considered  by 
judges  and  text-writers,  and  the  authorities  are  not  entirely  har- 
monioas.  Bnt  the  tendencies  of  the  more  modern  authorities,  both 
English  and  American,  is  toward  the  doctrine  that  the  sharing  of 
profits  is  evidence  that  he  who  shares  them  is  a  partner,  bnt  not 
conclusive  evidence ;  the  true  test  being,  whether  there  is  such  a 
participation  in  and  sharing  of  the  profits  as  to  constitute  the  re- 
lation of  principal  and  agent  between  the  person  taking  the  profits 
and  those  actually  carrying  on  the  business. 

In  the  case  of  Eastman  v.  Clark,  53  N.  H.  276;  &  c,  1G  Am. 
Ben,  192,  decided  in  1873,  the  court  says:  "  It  has  been  supposed 
a  snaring  profit  test,  wifch  divers  exceptions  and  qualifications,  was 
at  one  time  established  by  the  authorities.  It  has  been  supposed 
that  it  wus  established  in  the  latter  part  of  the  last  century;  that  it 
was  settled  in  the  class  of  cases  generally  ranged  under  Hie  leading 
case  of  Waugh  v.  Carver,  2  H.  Bl.  235.  That  it  was  upheld  until 
I860,  and  that  it  was  then  overthrown  by  the  decision  of  Cox  v. 
Hickman,  99  B.  C.  L.  47;  8  H.  L.  Cas.  268.  Cox  v.  Hickman,  and 
the  subsequent  English  cases,  maintain  that  there  is  no  such  test; 
that  the  question  of  partnership  liability  is  a  question  of  the  liabil- 
ity of  a  principal;  that  so  far  as  it  is  a  question  of  law,  it  is  gov- 
erned by  the  general  doctrines  called  law  of  agency,  or  law  of  prin- 
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cipal  and  agent,  when  applied  in  a  case  of  an  agent  and  one  princi- 
pal, and  called  law  of  partnership,  when  applied  in  a  case  where 
the  agent  is  a  joint  principal;  and  that  so  far  h  it  is  a  question  of 
fact,  sharing  profits  is  evidence  tending  to  show  that  the  sharer  is 
a  principal.  From  1866  to  the  present  time,  that  has  been  held  to 
be  the  common  law  of  England. 

"But  what  was  the  meaning  and  effect  of  the  English  cases  be- 
fore 18G0?  This  is  an  important  question,  for  this  reason,  among 
others,  that  before  I860  the  American  authorities  were  generally 
intended  to  be  a  mere  following  of  the  English;  and  when  we  ascer- 
tain the  meaning  and  effect  of  the  English  cases  before  1860,  we 
shall  learn  what  the  mass  of  American  authorities  were  intended 
to  be."  The  jndge  then  goes  into  a  careful  history  and  analysis  of 
the  English  cases  for  nearly  one  hundred  years  prior  to  I860,  com- 
mencing with  that  of  Bloxham  v.  Pall,  2  Wm.  Bl.  999,  in  1775; 
Grace  v.  Smith,  2  Wm,  Bl.  998.  and  Waugh  v.  Carver,  2  H.  BL  235,  in 
179S,  in  which  the  sharing  profit  test  had  its  birth;  reviewing  Boare 
v.  Dawes,  1  Doug.  371,  1780;  Cooper  v.  Eyre,  1  H.  Bl.  87,  1778; 
Saville  v.  Robertson,  4  D.  &  E.  720;  Benjamin  v.  Porleous,  2  H.  BL 
590;  Wilkinson  v.  Frasier,  4  Esp.  182, 1802;  Hesketh  v.  Blanchard, 
4  East,  144,  1803 ;  Dry  v.  Boswell,  1  Camp.  329,  1S08 ;  Wish  v. 
Small,  1  Camp.  331,  18u8;  Bit  parte  Garland,  10  Ves.  110,  1804; 
Barton  v.  Hanson,  2  Taunt  49,  1809;  Weyland  v.  Biking,  Holt  N. 
P.  227;  Gouthwaito  v.  Duckworth,  12  East,  421,  1810;  Ex  parte 
Hamper,  17  Ves.  403,  1811;  Wigktman  v.  Townroe,  1  M.  &  S.  412, 
1813 ;  Waland  v.  Elkins,  1  Stark.  272,  1816;  Cheap  v.  Cramond,  4 
B.  &  Aid.  663,  1821 ;  Fremont  v.  Coupland,  2  Bing.  170,  1834 ; 
Smith  v.  Wateon,  2  B.  A  C.  404,  1824;  Dickinson  v.  Valpy,  10  B. 
&  C.  128,  1829;  Fox  v.  Clifton,  6  Bing.  776,  1830;  s.  c,  9  Bing. 
115,  1832;  Ex  parte  Chuck,  8  Bing.  469,  1832;  Green  v.  BeeeUy,  2 
Bing.  N.  C.  108, 1835;  Owen  v.  Body,  5  A.  &  E.  28,  1836;  Bond 
v.  Pittard,  3  M.  4  W.  357,  1838  ;  Wilton  v.  Whitehead,  10  M.  & 
W.  503,  1842;  Pott  v.  Eyton,  3  0.  B.  32,  1846;  Mc  Alpine  v.  Mang- 
nalt,  3  C.  B.  496,  1846;  Barry  v.  Nesham,  3  C.  B.  641,  1846;  Bey- 
hoe  v.  Burge,  9  0.  B.  431,  1850,  and  then  says  :  "  Such  are  the  most 
important  English  cases  before  Cox  v.  Hickman,  i860,  relating  to 
the  subject  of  a  sharing  profits  test.  Whatever  loose  general  notions 
may  have  been  entertained  ns  to  the  effect  of  these  cases,  they  do 
not  establish  such  a  test  in  an  unqualified  form.  They  can  be 
arrayed  .as  a  mass  of  authorities  overruled  by  Cox  v.  Hickman  and 
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the  subsequent  cases,  which  have  settled  the  law  for  England,  that 
sharing  profits  in  a  general  unlimited  sense,  is  not  a  test." 

"  Neither  is  such  a  test  established  by  a  preponderance  of  the 
weight  of  American  cases  decided  without  reference  to  Cox  v. 
Hickman.  The  subject  has  been  much  considered  in  Massachusetts, 
and  the  result  is  far  from  being  a  simple  absolute  sharing  profits 
test  Reynolds  v.  Toppatif  15  Mass.  370;  Rice  v.  Austin,  17  Mass. 
197;  Baxter  v.  Rodman,  3  Pick.  435;  Grozier  v.  Alwood,  4  Pick. 
234;  Cutler  v.  Wineor,  6  Pick.  338;  Turner  v.  Bissett,  14  Pick.  192; 
Denny  v.  Cabot,  6  Mete.  82;  Bradley  v.  White,  10  Mete  303; 
Holmes  t.  0.  C.  R.  R,  5  Gray,  58;  Fitch  v.  Harrington,  13  Gray, 
468;  Julio  v.  Inyalls,  1  Allen,  41;  Gunnison  T.  LangUy,  3  Allen, 
337;  Pratt  r,  Langdon,  12  Allen,  544;  97  Mass.  97.  Sometimes 
snch  a  test  seems  to  be  recognized  with  the  qualification  '  as  prin- 
cipal.' Loemis  v.  Marshall,  12  Conn.  69;  Berthold  v.  Goldsmith, 
24  How.  586-548;  Coll.  Part,  book  1,  chap.  1,  g  25;  Story  Part.,  §g 
49,  54,  55.  Of  coarse  if  one  shares  profits  as  a  principal,  i.  e.  in 
the  capacity/  as  a  principal,  he  is  a  principal.  And  so  he  is  if  he 
does  any  thing  else  in  that  capacity.  When  sharing  profits  is  ac- 
cepted as  a  test,  it  is  almost  universally  with  this  qualification  that 
if  the  profits  are  received  as  compensation  for  services,  or  payment 
ot  any  debt,  sharing  them  is  not  a  test  The  number  of  cases  that 
favor  an  unqualified  sharing  profits  test  is  hardly  appreciable  among 
the  vast  number  opposed  to  it.  *  *  *  The  sharing  profits  test, 
in  this  modified  form,  enveloped  in  and  consolidated  with  its  mass 
of  qualifications  and  exceptions,  the  only  form  in  which  it  can  be 
claimed  to  be  established  by  the  authorities,  is  nothing  but  the  ele- 
mentary doctrine  of  the  liability  of  a  principal,  disclosed  or  undis- 
closed, on  an  authorized  contract  made  by  his  agent;  which  is  the 
doctrine  of  Cox  v.  Hickman,  and  the  subsequent  English  cases.  Cox 
v.  Hickman,  21  Beav.  164;  25  L.  J.  Ch.  142;  18  C.  B.  617;  3  0.  B. 
{N.  S.)  523;  8  H.  L.  Cas.  268;  9  C.  B.  (ST.  S.)  47;  Kilshaw  y. 
Jutes,  3  B.  &  S.  847;  Bullen  v.  Sharp,  18  C.  B.  (N.  S.)  614;  Red- 
path  v.  Wigg,  L.  R.,  1  Exch.  335;  Eaeterhrook  v.  Barker,  L.  R. ,  6  C. 
P.  1;  Holme  v.  Hammond,  L.  R.,  7  Exch.  218;  Shaw  v.  Gait,  16  Ir. 
Com.  Law,  357;  Re  E.  £  I.  C.  .<£  U.  S.  A.,  1  Hem.  &  Miller, 
85;  MaUtnb  r.  Court  of  Wards,  L.  R.,  4  P.  C.  419;  Makes  v.  Bar- 
Iw,  20  W.  R.  388;  26  L.  T.  (N.  S.)  136;  Ex  parte  Macmillan,  re 
WhiUaker,  24  I*  T.  (N.  S.)  143." 

In  the  case  of  Cox  v.  Hickman,  supra,  Lord  Cbanworth  said : 
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"  A  right  to  participate  in  the  profits  is  in  general  a  sufficiently  ac- 
curate teat;  for  a  right  to  participate  in  profits  affords  cogent,  often 
conclusive  evidence  that  the  trade  in  which  tiie  profits  have  been 
made  was  carried  on  in  part  for  and  on  behalf  of  the  person  setting 
up  Buch  a  claim.  But  the  real  ground  of  the  liability  is  that  the 
trade  has  been  carried  on  by  persons  acting  on  his  behalf.  When 
that  is  the  case,  he  is  liable  to  the  trade  obligations,  and  entitled 
to  its  profits,  or  to  a  share  of  them.  It  is  not  strictly  correct  to  say 
that  his  right  to  share  the  profits  makes  him  Hab'c  to  the 
debts  of  the  trade.  The  correct  mode  of  stating  the  proposition  is 
to  say  that  the  same  thing  that  entitles  him  to  the  one  makes  hint 
liable  to  the  other;  namely,  the  fact  that  tile  trade  has  been  carried 
on  in  his  behalf,  that  is  that  he  stood  in  the  relation  of  principal 
toward  the  persons  acting  ostensibly  as  the  traders,  by  whom  the 
liability  has  been  incurred,  and  under  whose  management  the 
profits  have  been  made.  I  can  find  no  case  in  which  a  person  has 
been  made  liable  as  a  dormant  or  sleeping  partner,  in  which  the 
trade  might  not  fairly  be  said  to  have  been  carried  on  for  him,  to- 
gether with  those  ostensibly  conducting  it,  and  when  therefore  he 
would  stand  in  the  position  of  principal  toward  the  ostensible 
members  of  the  firm  as  his  agents." 

Commenting  on  this  statement  of  Lord  Ckastwohth,  the  court, 
in  Eaxtmanv  Clark,  supra,  sayB:  "By  'a  sufficiently  accurate  test,* 
he  meant  satisfactory  evidence.  His  remark  suggests  how  easily  a 
piece  of  evidence  could  be  transformed  into  a  legal  test  sub  modo, 
by  tribunals  accustomed  as  English  courts  are,  to  deliver  their 
judgment  on  questions  of  fact.  When  Lord  Ckaxwokth  said 
sharing  profits  affords  cogent  evidence  of  a  partnership,  he  ex- 
pressed his  opinion  on  a  question  of  fact;  and  the  evident  sound- 
ness of  such  an  opinion  tends  to  obliterate  the  distinction  between 
the  law  and  tho  fact  of  the  subject.  Sharing  profits  in  the  absence 
of  all  other  evidence,  would  as  a  matter  of  fact  be  cogent  evidence 
of  a  jwrtnership;  but  every  item  of  cogent  evidence  is  not  a  legal 
test ;  it  moreover  is  generally  not  impossible  to  have  other  evidence 
in  a  case  besides  sharing  profits;  whether  it  is  cogent  or  weak 
depends  upon  its  character,  explained  by  other  circumstances." 

Mr,  Lindley,  in  his  valuable  work  on  Partnership  (1  Liind.  Part. 
42),  commenting  on  the  cases  subsequent  to  that  of  Cox  v.  Hickman, 
says:  "  There  can  be  no  doubt  that  in  all  these  cases  the  decisions 
would  have  been  the  other  way  had  they  occurred  before  Cox  v.  H%ck- 
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wan;  and  they  art'  particularly  valuable  as  showing  that  the  prin- 
ciples on  which  that  case  was  decided  by  the  House  of  Lords  may  now 
be  safely  relied  upon  in  opposition  to  the  old  rule  which  before  that 
important  decision  was  considered  too  firmly  settled  to  be  questioned- 
In  fact  the  strong  tendency  of  the  above  decisions  is  to  establish  the 
doctrine  that  no  person  who  does  not  hold  himself  out  as  a  partner 
is  liable  to  third  persons  for  the  acts  of  persons  whose  profits  he 
shares,  unless  he  and  they  are  really  partners,  inter  -u;  and  it  is 
perhaps  not  going  too  far  to  say  that  this  is  now  the  law.  For  the 
guidance  however  of  those  who  may  think  the  writer  has  gone  too 
far  in  representing  the  old  law  as  completely  suspended,  the  follow- 
ing more  limited  propositions  are  submitted  as  at  least  conclusively 
established,  and  as  applicable  even  in  cases  uot  within  28  and  2ft 
Vict.  c.  88: 

"I.  That  persons  who  share  the  profits  of  a  business  are,  like 
other  persons,  only  liable  for  the  acts  of  themselves,  and  by  their 
real  or  ostensible  agents. 

'■  H.  That  whether  in  any  particular  case  the  relation  of  principal 
and  agent  does  or  does  not  exist  between  one  person  who  carries  on 
a  business  and  another  person  who  shares  its  profits,  depends  not 
upon  the  mere  fact  that  the  business  is  carried  on  more  or  less  for 
the  benefit  of  the  latter,  but  upon  all  the  circumstances  of  the  case. 

"3.  That  the  relation  of  principal  and  agent  is  not  constituted 
merely  by  an  agreement  which  entitles  one  person  to  share  the  gross 
returns  of  a  business  or  adventure  conducted  by  another. 

"  4.  That  the  relation  of  principal  and  agent  is  not  constituted 
merely  by  an  agreement  which  entitles  one  person  to  be  paid  definite 
rams  out  of  the  profits  made  by  another. 

"5.  That  the  relation  of  principal  and  agent  is  not  constituted 
merely  by  an  agreement  which  entitles  one  person  to  be  paid  sums 
varying  with  the  profits  made  by  another. 

1 6.  That  the  relation  of  principal  and  agent  is  not  constituted 
merely  by  the  existence  of  a  trust  entitling  one  person  to  share  the 
profits  made  by  another. 

"  7.  That  prima  facia  the  relation  of  principal  and  agent  is  con- 
stituted by  an  agreement  entitling  one  person  to  share  the  profits 
made  by  another  to  an  indefinite  extent;  but  that  this  inference  is 
displaced,  if  it  follows  from  the  whole  agreement  that  no  partner- 
ship agency  was  really  intended. 

"8.  That  the  courts  in  all  these  as  in  other  cases  will  be  astute 
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to  detent  fraud  and  to  hold  partnerships  to  be  created  if  they  are 
intended,  although  the  intention  may  be  carefully  concealed." 

The  intention  of  the  parties  must  control.  The  relation  of  part- 
ners is  formed  by  contract,  or  by  the  acts  of  the  parties  which  amount 
to  a  contract.  Says  Mr.  Collyer,  in  his  able  work  (L  Collyer  on 
Fart.  7,  note  9) :  "A  partnership  inter  m  results  from  the  intention 
of  the  parties  to  be  gathered  from  the  contract  if  there  be  one,  or 
if  not,  from  their  relation  to  and  dealings  with  the  property  and 
each  other.  A  mere  community  of  interest  in  property  does  not 
create  the  relation,  but  it  must  be  evident  that  the  parties  intended 
to  create  it,  and  must  be  voluntary.  The  intent  of  the  parties  as 
expressed  in  the  contract,  if  there  be  one,  or  if  there  is  no  contract, 
as  gathered  from  the  transaction  itself,  and  their  manner  of  dealing 
with  the  common  property,  will  control  so  far  as  the  rights  of  the 
parties  themselves  are  concerned  ;  for  being  the  creation  of  a  con- 
tract express  or  implied,  the  parties  as  between  themselves  cannot  be 
made  to  assume  a  relation  toward  each  other  which  they  have  ex- 
pressly contracted  not  to  assume,  or  whioh  was  their  evident  intent 
not  to  assume. 

"  In  the  absence  of  a  contract  this  intent  is  to  be  gathered  from 
the  acts  of  the  parties  and  the  character  of  the  transaction.  If  the 
parties  deal  with  the  property  in  which  they  have  a  joint  interest, 
as  partners,  each  sharing  the  profits  arising  from  it  and  paying  his 
own  proportion  of  the  expenses  for  its  maintenance,  although  no 
agreement  in  fact  exists  between  them,  they  are  partners  inter  m, 
their  intent  being  gathered  from  their  acts. 

"  But  if  an  agreement  exists,  this  is  the  only  evidence  of  the  real 
status  of  the  parties  to  each  other."  Coulter  v.  Thomas,  26  Vt.  73; 
SobinsY.  Laswell,  27  111.  cSfJS;  Stevens  v.  Fawcett,  24  III.  483;  Phil- 
lip v.Pkfflipe,  49  111.  487;  Neihoffy.  Dudley,  40  HI.  406;  Lintner  v. 
Millihm,  47  111.  178;  dark  v.  Reed,  11  Pick.  446;  Haxmrdv.  Hat- 
sard,  1  Story,  371 ;  Salter  v.  Ham,  31  N.  Y.  321. 

If  there  is  no  partnership  inter  h,  there  can  be  none  as  to  third 
persons,  unless  a  party  by  his  acts  has  put  himself  in  such  a  posi- 
tion that  he  is  estopped  from  denying  that  he  is  a  partner.  And 
as  we  have  seen  that  the  mere  sharing  of  profits,  since  the  case  of 
Cox  v.  Hickman,  does  not  in  England  make  him  who  receives  such 
profits  a  partner  in  the  business  or  enterprise  by  which  they  are 
earned,  it  only  remains  for  us  to  ascertain  from  the  modern  author- 
ities if  the  same  doctrine  prevails  in  the  United  States. 
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Id  1873  the  Supreme  Court  of  Missouri  said:  "It  is  true  that  in 
the  case  of  Waugh  v.  Carver,  2  H.  Bl.  247;  vol.  2,  part  II.  Smith 
Lead.  Cas.  674,  .and  in  other  cases  referred  to,  it  lias  been  held  that 
one  who  receives  a  share  in  the  general  profltB  is  liable  to  third  per- 
sons for  the  losses  and  debts  contracted  in  the  prosecution  of  the 
business,  and  it  is  upon  this  principle,  as  stated  in  that  case,  that 
the  plaintiffs  seem  to  rely  for  a  recovery  in  this  case.  The  rule  as 
laid  down  in  W»vgh  v.  Carver  has  not  been  adhered  to  in  England 
or  iu  this  country,  but  a  rule  more  in  harmony  with  reason  and 
justice  has  been  generally  adopted. 

"Judge  Story,  in  his  work  on  Partnership,  in  treating  of  this 
subject  states:  '  In  short  the  true  rule  ex  aequo  et  bono,  would  seem 
to  be  that  the  agreement  and  intention  of  the  parties  themselves 
should  govern  all  cases.  If  they  intend  a  partnership  in  the  capi- 
tal stock,  or  in  the  profits  or  in  both,  then  that  the  same  rule  should 
apply  in  favor  of  third  persons,  even  if  the  agreement  were  unknown 
to  them.  And  on  the  other  hand  if  no  such  partnership  were  in- 
tended between  the  parties,  then  that  there  should  be  none  as  to 
third  persons  unless  where  the  parties  had  held  themselves  out  as 
partners  to  the  public,  or  their  conduct  operated  as  a  fraud  or  de- 
ceit upon  third  persons.'  Story  Part.  (6th  ed.),  §  49,  and  note,  where 
the  authorities  are  discussed.  In  order  to  constitute  a  communion 
of  profits  between  the  parties  which  shall  make  them  partners,  the 
interest  in  the  profits  must  be  mutual.  Each  person  must  have  an 
interest  in  the  profits  as  u  principal  trader.  *  "  *  The  single 
circumstance  that  be  is  to  have  a  share  of  the  profits  does  not  neces- 
sarily make  one  a  partner  so  as  to  bind  him  by  the  acts  or  admis- 
sions of  one  who  carries  on  the  business.  Buckle  v.  Ekart,  1  Demo, 
337;  Denny  v.  Cabot,  6  Mete.  82;  Turner  v.  Bissell,  14  Pick.  104; 
Deviiiet  v.  Stone,  30  Me.  384;  Wiggint  v.  Graham,  61  Mo.  17.  From 
these  authorities  it  will  be  seen  that  one  who  receives  a  part  of  the 
profits  is  not  necessarily  a  partner,  even  as  to  third  persons,  and  in 
the  present  case,  the  statement  of  the  defendant  given  in  evidence 
must  all  be  taken  together;  he  denied  that  he  was  a  partner,  but 
admitted  that  he  had  an  interest  in  the  profits;  this  he  might  have 
and  still  not  be  a  partner."  Campbell  v.  Dent,  54  Mo.  332.  In 
1876  the  Supreme  Court  of  Ohio  {Harvey  v.  Childs,2B  Ohio  St.  321) 
said:  "  Although  a  partnership  may  be  said  to  rest  upon  a  commun- 
ion of  profits,  nevertheless  the  foundation  of  the  liability  of  one 
partner  for  the  acts  of  another  is  the  relation  they  sustain  to  each 
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other,  us  being  each  principal  and  agent.  That  relation  it  would 
seem  then  constitutes  the  true  test  of  a  partnership  liability,  and 
rests  upon  the  just  foundation  that  the  joint  liability  was  incurred 
on  the  express  or  implied  authority  of  the  party  sought  to  be 
charged.  But  if  the  relation  of  principal  and  agent  be  regarded  as 
the  test  of  a  partnership  and  consequent  joint  liability  the  question 
still  remains,  what  shall  be  deemed  sufficient  evidence  of  that  re- 
lation, or  to  raise  the  implication  of  authority  to  incur  the  liability 
in  question?  To  this  end  numerous  tests  have  been  supposed  to 
exist;  but  the  best  considered  and  the  least  objectionable  is  that 
of  a  community  of  interest  in  the  profits  of  a  business  or  transaction 
as  a  principal  or  proprietor.  Pars,  Part.  71;  Coll.  Part.,  §§  25. 
44.  See  also  Story  Part.,  gg  36,  38,  60;  BertMd  v.  Goldsmith,  2_- 
How.  536.  But  this  test  is  valuable  as  a  rnle  chiefly  because  it 
evinces  a  relation  between  the  parties,  where  eacli  may  reasonably 
be  presumed  to  act  for  himself  and  as  agent  for  the  others,  and  to 
that  extent  establishes  the  fact  that  the  liability  was  incurred  on 
the  authority  of  all  so  participating  in  the  profits.  Participation 
in  the  profits  of  a  business  however  can  never  be  regarded  as  a  rale 
so  universal  and  unrelenting  as  to  be  unjustly  applied  to  a  case 
where  a  debt  is  incurred  by  one  who  cannot  be  said  to  be  acting  in 
the  particular  as  the  agent  or  on  behalf  of  the  party  sought  to  be 
charged.  Therefore  on  principle  the  true  test  of  a  partnership  at 
last  is  left  to  be  that  of  the  relation  of  the  parties  as  principal  and 
agent,  to  be  proved  by  any  competent  evidence;  for  when  they  sus- 
tain that  relation  a  joint  liability  may  be  said  to  have  l>een  incurred 
by  the  authority  or  on  behalf  of  each  of  the  parties  so  related.  The 
tendency  of  the  more  modern  authorities,  both  English  and  Ameri- 
can, is  to  this  conclusion. 

"'  The  case  of  Cox  v.  Hickman,  decided  by  the  House  of  Lords  in 
1860,  has  become  a  leading  case  on  this  subject.  It  is  summarized 
in  the  subsequent  case  of  Bulltnv.  Sharp,  L.  It,  1  Com.  PI.  112,  by 
BlackbCrs,  J.,  as  follows:  '  I  think  that  the  ratio  decidendi  is,  thrt 
the  proposition  laid  down  in  Waugh  v.  Career,  viz.,  that  a  participa- 
tion in  the  profits  of  a  business  does  of  itself  by  operation  of  law  con- 
stitute a  partnership,  is  not  a  correct  statement  of  the  Knglish  law, 
but  that  the  true  question  is,  as  staled  by  Lord  Ckanworth, 
whether  the  trade  is  carried  on  on  behalf  of  the  person  sought  to 
be  charged  as  a  partner,  the  participation  in  the  profits  being  a 
most  important  element  in  determining  the  question,  but  not  being 


JANUARY  TERM,  1886. 


Parched  v.  Anderson. 


of  itself  decisive;  the  teat  being  in  the  language  of  Lord  Wesblet- 
!>alk,  whether  it  is  such  a  participation  in  the  profits  as  to  consti- 
tute the  relation  of  principal  and  agent  between  the  person  taking 
the  profits  and  those  actually  carrying  on  the  business.'  Add. 
Cont.  163.  These  cases  were  decided  before  the  passage  of  the  act 
of  Parliament  in  relation  to  partnerships.  But  so  far  as  relates 
to  this  question  in  a  subsequent  case,  Bramwell,  J.,  declared  in 
effect,  that  the  act  was  only  declaratory  of  the  common  law,  as  held 
in  the  case  of  Cox  v.  Hickman.  Holme  v.  Hammond,  L.  It.,  7  Exch. 
218,  236.  The  question  was  much  considered  in  Eastman  y.  Clark, 
53  N\  H.  27(1 ;  8.  0.,  16  Am.  Rep.  192,  whore  the  authorities  are  fully 
collated  and  ably  reviewed.  The  case  was  decided  in  1872.  The 
conclusion  arrived  at  is  stated  by  Smith,  J.,  as  follows:  '  The  real 
ultimate  question  in  all  caeeB  like  the  present  is  one  of  agency. 
Did  the  person  sought  to  be  charged  stand  in  the  relation  of  prin- 
cipal to  the  person  contracting  the  debt?  Participation  in  the 
profits  is  not  decisive  of  the  question,  except  so  far  as  it  is  evidence 
of  the  relation  of  principal  and  agent  between  the  persons  tak- 
ing the  profits  and  those  actually  carrying  on  the  business. 
Whether  sach  relation  existed  is  a  question  of  fact.  Upon  the 
trial  of  that  question  proof  of  a  right  to  participate  in  the  profits 
would  be  a  cogent  and  often  practically  conclusive  piece  of  evidence 
to  establish  the  existence  of  that  relation;  but  there  is  no  sound 
foundation  for  an  arbitrary  rule  of  law  requiring  courts  or  jurors 
to  regard  participation  in  tho  profile  as  a  decisive  test,  which  will 
in  all  instances  necessitate  the  conclusion  that  the  participator  is 
liable  for  the  debts.'  In  the  absence  of  any  known  stipulation  to 
the  contrary  every  party  to  a  trading  firm  within  the  scope  of  the 
joint  business  in  contemplation  is  clothed  with  implied  authority 
to  enter  into  simple  contracts  on  behalf  of  the  firm  in  furtherance 
of  the  business  of  the  partnership,  and  thereby  bind  each  member 
of  the  firm.  Where  therefore  as  in  the  case  of  Wood  v.  VaUette,  1 
Ohio  St.  173,  and  the  later  case  of  Leggelt  v.  Hyde,  58  N.  Y.  272; 
s.  c,  17  Am.  Rep.  244,  money  is  advanced  to  be  used  in  a  trading 
business,  and  returned  in  a  year  with  a  share  of  the  profits  made 
during  that  time,  it  may  well  be  implied  that  the  business  was  con- 
ducted on  behalf  and  by  the  authority  of  the  person  advancing  the 
money  and  sharing  the  profits,  for  it  is  to  the  continuing  trade  in 
the  ordinary  way  that  he  looks  for  his  profits. 
"  But  snch  cases  are  plainly  distinguishable  from  one  where 
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money  is  advanced  to  be  embarked  in  a  single  transaction  where 
no  credit  is  contemplated.  In  sach  a  case  there  is  no  ground  for 
the  implied  authority  to  incur  debts  such  as  exists  in  regard  to  a 
general  trading  business."    Add.  Cont  161. 

In  1381,  Judge  Cooley,  in  Beechtr  v.  Bush,  45  Hicb.  193;  s.  c, 
40  Am.  Rep.  465,  speaking  for  the  Supreme  Court  of  Michigan, 
said:  "  It  is  nevertheless  possible  for  parties  to  intend  no  partner- 
ship and  yet  to  form  one.  If  they  agree  upon  an  arrangement 
which  is  a  partnership  in  fact,  it  is  of  no  importance  that  they  call 
it  something  else  or  that  they  even  expressly  declare  that  they  are 
not  to  be  partners.  The  law  most  declare  what  is  the  legal  import 
of  their  agreements,  and  names  go  for  nothing  when  the  substance 
of  the  arrangement  shows  them  to  be  inapplicable.  But  every 
doubtful  case  must  be  solved  in  favor  of  their  intent;  otherwise 
we  should  'carry  the  doctrine  of  constructive  partnership  so  far  as 
to  render  it  a  trap  to  the  unwary.'  Kkht,  0.  J,  in  Post  v.  Kim- 
ierlff,  9  Johns.  470.  We  have  then  a  case  in  which  the  party 
sought  to  be  charged  has  not  held  himself  out  or  suffered  himself 
to  be  held  out  as  a  partner  either  to  the  public  at  large  or  to  tho 
plaintiff,  and  has  not  intended  to  form  that  relation.  He  is  not 
therefore  a  partner  by  estoppel  nor  by  intent;  and  if  he  is  one  at 
all  it  must  be  by  construction  of  law.  What  then  are  the  indicia 
of  partnership  in  this  case;  the  marks  which  force  that  construc- 
tion upon  the  court  irrespective  of  the  intent  of  the  parties;  that 
in  fact  control  their  intent  and  give  to  the  parties  bringing  suit 
rights  which  they  were  not  aware  of  wben  they  sold  the  supplies  ? 
In  the  elaborate  and  able  brief  which  has  been  presented  in  behalf 
of  the  defendants  in  error,  it  is  conceded  that  the  fact  that 
Beecher  was  to  receive  each  day  a  sum  'equal  to  one-third  the 
gross  receipts  and  gross  earnings '  for  the  day  would  not  necessarily 
make  him  a  partner;  what  is  claimed  is  that  the  fact  is  '  cogent 
evidence '  that  Beecher  was  to  participate  in  the  results  of  the 
business  in  a  manner  that  indicated  he  was  a  principal  in  it,  and 
was  not  receiving  compensation  for  the  use  of  the  property  merely. 

"  The  view  of  the  law  here  suggested  is  undoubtedly  correct. 
There  may  be  a  participation  in  the  gross  returns  that  would  make 
the  receiver  a  partner,  and  there  may  be  one  that  would  not.  The 
question  is  in  what  capacity  is  participation  had  ?  Gross  returns 
are  not  profits  and  may  be  large  when  there  are  no  profits;  bat  it 
cannot  be  predicated  either  of  gross  returns  or  profits  that  the  right 
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to  participate  ia  conclusive  evidence  of  partnership.  This  is  the 
settled  law,  both  in  England  and  in  this  country  at  this  time,  as  is 
folly  shown  by  the  authorities  cited  for  the  defendants  in  error.  It 
was  recognized  in  ffintiman  v.  Littell,  23  Mich.  484;  and  in  New 
iork,  where  the  doctrine  that  participation  in  pronto  proves  part- 
nership has  been  adhered  to  most  closely,  it  is  admitted  there  are 
exceptions.     Eager  v.  Crawford,  76  N.  Y,  97." 

Judge  Cooley  then  quotes  from  Cox  v.  Hickman,  supra,  the 
language  heretofore  quoted  in  this  opinion,  and  says  :  "  There  is 
something  understandable  by  the  common  mind  in  this  test;  there 
is  nothing  artificial  or  arbitrary  about  it;  it  falls  in  with  reason, 
and  enables  every  man  to  know,  when  he  makes  his  business 
arrangements,  whether  he  runs  the  risk  of  extraordinary  liabilities 
contracted  without  his  consent  or  approval.  It  is  said,  and  we 
believe  justly,  in  Bullen  v.  Sharp,  L.  B. ,  1  C.  P.  86,  that  the  decision 
in  Cox  v.  Hickman  brought  back  the  law  of  England  to  what  it 
should  be,  and  Ur.  Baron  Bra*jw*ll,  referring  to  what  was  de- 
clared to  be  law  in  Waugh  v.  Carver,  expressed  the  hope  'that  this 
notion  is  overruled,'  and  adding  that  it  is  '  one  which  I  believe  has 
caused  more  injustice  and  mischief  than  any  bad  law  in  our  books.' 
It  is  certainly  overruled  very  conclusively  in  Great  Britain.  Kil- 
*kau>  v.  Jutes,  3  B.  &  S.  847;  Shaw  v.  Gait,  16  Ir.,  CAR.  357; 
Holme  v.  Hammond,  L.  R.,  7  Excb.  218  ;  Ex  parte  Delhasse,  7  Ch. 
Div.  511.  And  though  in  New  York  the  courts,  hampered  some- 
what by  early  cases,  have  not  felt  themselves  at  liberty  to  adopt  und 
follow  the  decision  in  Cox  v.  Hickman  to  the  fnll  extent,  it  would 
he  easy  to  show  that  the  American  authorities  in  the  main  are  in 
harmony  with  it." 

The  judge  then  cites  and  comments  upon  the  following  cases  : 
Champion  v.  BostteUk,  18  Wend.  175;  Eastman  v.  Clark,  63  N.  H. 
276;  S.C.,  16  Am.Rep.  192;  Farmers'  Ins,  Co.  v.  Ross,  29  Ohio  St.  429; 
Mustier  v.  TVumpbour,  5  Wend.  274;  Eueritt  v.  Chapman,  6  Conn. 
347;  Loomis  y.  Mars/tall,  12  Conn.  69;  Moore  v.  Smith,  19  Ala.  774; 
Bomrnan  v.  Bailey,  10  Vfc.  170;  Price  v.  Alexander,  2  Green  (Iowa), 
427;  Dunham  v.  Rogers,  1  Penn.  St.  255;  Denny  v.  Cabot,  6  Mete. 
83;  Perriney.  Hankinson,U  N.J.  L.181;  Holmes  v.  Old  Colony  It. 
Co.,  5  Gray,  58;  Bradley  v.  White,  10  Mete.  303;  Harvey  v.  ChiUls, 
28  Ohio  St.  319,  and  says :  "  It  is  needless  to  cite  other  cases. 
They  cannot  all  be  reconciled ;  but  enough  are  cited  to  show 
that  in  so  far  as  the  notion  ever  took  hold  of  the  judicial  mind 
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that  the  question  of  partnership  or  do  partnership  was  to  be  settled 
by  arbitrary  tests,  it  was  erroneous  and  mischievous,  and  the  proper 
corrective  has  been  applied.  Except  when  one  allows  the  public  or 
individual  dealers  to  be  deceived  by  the  appearances  of  partnership, 
when  none  exists,  he  is  never  to  be  charged  as  a  partner,  unless  by 
contract  and  with  intent  he  has  formed  a  relation  in  which  the 
elements  of  partnership  are  to  be  found.  And  what  are  these  ?  At 
the  very  least  the  following  :  Community  of  interest  in  some  lawful 
commerce  or  business,  for  the  conduct  of  which  the  parties  are 
mutually  principals  of  and  agents  for  each  other,  with  general 
powers  within  the  scope  of  the  business,  which  powers  however,  by 
agreement  between  the  parties  themselves,  may  be  restricted  at  option 
to  the  extent  of  even  making  one  the  sole  agent  of  the  others,  and  of 
the  business.  *  *  *  We  think  there  can  be  no  such  thing  as  a 
partnership  as  to  third  persons,  when  as  between  tho  parties  them- 
selves there  is  no  partnership,  and  the  third  jwrsons  have  not  been 
misled  by  concealment  of  facts,  or  by  deceptive  appearances.*' 

In  1883  the  Supreme  Court  of  the  United  States,  in  Thompson 
v.  First  Nat.  Bk.  of  Toledo,  111  U.  S.  540,  by  Mr.  Justice  Gray, 
said :  "  Mr.  Justice  Lindley  in  his  treatise  on  the  law  of  partner- 
ship, sums  up  the  law  on  this  point  as  follows: 

"  'The doctrine  that  a  person  holding  himself  out  as  a  partner, 
and  thereby  inducing  others  to  act  on  the  faith  of  his  representa- 
tions, is  liable  to  them  as  if  he  were,  in  fact,  a  partner,  is  nothing 
more  than  an  illustration  of  tho  general  principle  of  estoppel  by 
conduct.'  *  The  expression  in  Waugh  v.  Carver,  *  if  he  will  lend 
his  name  as  a  partner,  he  becomes,  as  against  all  the  rest  of  the 
world,  a  partner,'  requires  qualification,  for  the  real  ground  on 
which  liability  is  incurred  by  holding  one's  self  out  as  a  partner  is, 
that  credit  has  been  thereby  obtained.'  This  is  put  with  great 
clearness  by  Mr.  Justice  Parkb,  in  Dickson  v.  Valpey:  '  No  person 
can  be  fixed  with  liability  on  the  ground  that  he  has  been  held  out 
as  a  partner,  unless  two  things  concur,  viz. :  first,  the  alleged  net  of 
holding  ont  must  have  been  done  either  by  him  or  by  his  consent; 
and  secondly,  it  must  have  been  known  to  the  person  seeking  to 
avail  himself  of  it.  In  the  absence  of  the  first  of  these  requisites, 
whatever  ma;  have  been  done,  cannot  be  imputed  to  the  person 
sought  to  be  made  liable,  and  in  the  absence  of  the  second,  the  person 
seeking  to  make  him  liable  has  not  in  any  way  been  misled. '  Lind- 
ley on  Part.  (1st  ed. )  45-47;  (4th  ed.)  48-50. 
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"  The  current  of  authority  in  thin  country  is  in  the  same  direc- 
tion. Benedict  v.  Davit,  %  McLean,  347;  Hides  v.  Oram,  17  Vt. 
-149;  Fitch  v.  Harrington,  13  Gray,  469;  Wood  v.  Pennell,  51  Me. 
52;  Skemdv.Langdon,  21  Iowa,5l8;  Kirk\,  Harlman,  63  Penn. 
St.  97;  Hefner  y.  Palmer,  67  I1L  161;  0»*  v.  Penrhgn  Slate  Co., 
36  Ohio  St  135;  EJM  t.  Harvey,  78  Ind.  26.  The  only  case  cited 
at  the  bar,  which  tends  to  support  the  ruling  below,  is  the  decision 
in  the  Commission  of  Appeals,  in  PoiUon  r.  Secor,  61  N.  Y.  456. 
And  the  judgment  of  the  Court  of  Appeals  in  the  later  case  of  Cen- 
tral Savings  Bank  v.  Walker,  6(1  N.  Y.  424,  clearly  implies,  that 
in  the  opinion  of  the  court,  a  person  not  in  fact  a  partner  cannot 
be  made  liable  to  third  persons  on  the  ground  of  having  been  held 
out  as  a  partner,  except  upon  the  principle  of  equitable  estoppel, 
that  he  authorized  himself  to  be  so  held  out,  and  that  the  plaintiff 
gave  credit  to  him."  Says  Mr.  Justice  Clifford,  iu  Bertholdv.  Gold- 
smith, 2 1  How.  5-12:  "Participation  in  the  profits,  however,  will 
not  alone  create  a  partnership  between  the  parties  themselves  as  to 
the  property,  contrary  to  their  intention.  *  *  *  Actual  partici- 
pation of  the  profits,  as  a  principal,  we  think  creates  a  partnership, 
as  between  the  parties  and  third  persons,  whatever  may  be  the  in- 
tention iu  that  behalf,  and  notwithstanding  the  dormant  partner 
was  not  expected  to  participate  in  the  loss  beyond  the  amount  of 
the  profits." 

Says  Mr.  Parsons  (Pars.  Part.  2d  ed.  73):  "And  the  same  prin- 
ciple holds  lis  to  this  other  conclusion,  that  a  mere  payment,  or 
promise  to  pay,  out  of  the  profits,  a  sum  of  money,  as  a  specific 
portion  of  tho  profits,  does  not  necessarily  constitute  the  payee  a 
partner,  and  gives  him  no  interest  in  the  profits,  and  no  right  to 
the  profits,  but  only  a  personal  claim  against  the  promisor  for  such 
money  or  for  such  a  share  of  the  profits  after  they  are  ascertained 
aad  may  be  divided. 

"If  two  men  were  bargaining  for  a  house  and  the  seller  says: 
'  Your  business  is  so  prosperous,  you  can  afford  to  pay  me  all  I  ask;' 
and  the  buyer  replies,  '  Yon  mistake,  the  profits  of  my  business 
are  not  bo  large  as  yon  think; '  and  the  seller  rejoins,  '  Well,  I  will 
at  all  events,  take  one-fourth  part  of  your  nest  year's  profits  for 
the  house,'  and  a  written  contract  is  executed  on  these  terms,  it 
wonld  be  simply  absurd  to  contend  that  this  sale  of  a  house  made 
the  seller  liable  for  all  the  business  debts  of  the  buyer." 

Absurd  as  this  may  have  been,  it  is  no  more  so  for  buying  one- 
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fourth  of  the  profits  by  the  sale  of  a  house,  than  purchasing  the 
same  for  money.  In  neither  case  would  the  purchaser  become  a 
partner:  first,  for  the  reason  that  the  parties  did  not  eo  intend,  and 
second,  the  transaction  did  not  establish  the  relation  of  principals 
and  agents  for  each  other  in  the  purchaser's  business.  The  real 
question  is  one  of  agency.  Nickel,  by  the  purchase  of  one-fourth 
of  the  net  profits  of  the  Centennial  mill,  did  not  thereby  establish 
the  relation  of  principal  to  the  persons  contracting  the  debt. 
Whether  this  relation  exists  or  not  is. a  question  of  fact,  and  while 
participation  in  the  profits  is  competent  evidence,  it  is  not  conclu- 
sive of  the  question.  Such  participation  does  not  necessarily  create 
a  community  of  interest  in  the  business  in  which  the  profits  are  to  be 
earned;  it  does  not  necessarily  and  by  operation  of  law  establish  the 
relations  of  principals  and  agents  for  each  other  as  between  the 
seller  and  the  purchaser  of  such  profits;  and  it  did  not  necessarily 
make  Anderson  &  Schoulder  the  agents  of  Nickel  in  conducting  and 
carrying  on  the  business  of  the  Centennial  mill.  If  Nickel  was  not 
a  partner  with  these  parties  inter  »,  he  cannot  be  as  to  third  persons 
unless  by  some  act  of  his  he  is  estopped  from  denying  that  the  rela- 
tion exists.  As  to  these  plaintiffs  Nickel  was  not  a  partner  by 
estoppel.  They  trusted  their  goods  to  Anderson  &,  Schoulder. 
They  did  not  know  and  had  no  reason  to  believe  that  Nickel  was  a 
member  of  the  firm.  There  are  no  equities  in  their  favor  as  against 
Nickel,  and  there  is  no  justice  in  their  claim  as  against  him  unless 
he  was  in  fact  a  member  of  this  partnership.  Net  profits  are  the 
results  of  business  that  has  already  been  transacted  and  concluded. 
There  would  be  no  claim  for  a  fourth  of  said  profits  until  they  had 
been  earned  and  ready  for  division.  A  person  might  purchase  an 
interest  in  the  net  profits  of  a  business  and  have  no  intention  of 
becoming  a  partner  therein,  and  if  there  was  no  contract  expressing 
such  intention,  and  no  connection  with  or  control  over  the  common 
property  by  which  such  intention  could  be  inferred,  then  there  would 
be  no  partnership  inter  te,  and  if  not,  there  could  be  noue  as  to  third 
persons,  except  by  estoppel. 

Partnership  as  between  the  parties  themselves  is  a  voluntary  con- 
tract between  two  or  more  persons,  for  joining  together  their  money, 
goods,  labor  and  skill,  or  any  or  all  of  them,  under  an  understand- 
ing that  there  shall  be  a  communion  of  the  profits  between  them, 
and  for  the  purpose  of  carrying  on  a  legal  trade,  business  or  adven- 
ture.   1  Collyer  Part .  (6th  ed. )  7.    Partners  are  joint  tenants  in  the 
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ttock  and  effects  of  the  partnership.  1  Coltyer  Part.  (6th  ed.)  170. 
Whatever  at  the  commencement  of  a  partnership  is  thrown  into  the 
common  stock,  and  whatever  hag  from  time  to  time  daring  the  con- 
tinuance of  the  partnership  been  added  thereto,  and  obtained  by 
means  thereof  whether  directly  by  purchase,  or  circnitously  by  em- 
ployment in  trade,  belongs  to  the  firm,  unless  the  contrary  can  be 
shown.     Lindley  on  Part  547-8. 

It  is  a  general  principle  that  governs  all  partnerships  in  trade, 
that  each  in  lividual  partner  constitntes  the  others  his  agents,  for 
the  purpose  of  entering  into  all  contracts  for  him  within  the  scope 
of  the  partnership.     Lindley  on  Part.  369. 

By  the  purchase  of  one-fourth  of  the  net  profits  of  the  Centennial 
mill,  Nickel  did  not  thereby  become  the  owner  of  any  interest  in 
the  mill  or  in  the  partnership  property  of  Anderson  &  Sehonlder; 
he  did  not  thereby  become  a  joint  tenant  with  them  in  anch  prop- 
erty, and  he  did  not  thereby  constitute  them  his  agents  for  carry- 
ing on  the  business  of  the  mill 

It  is  unnecessary  to  consider  the  questions  raised  upon  the  instruc- 
tions to  the  jury,  for  if  by  this  purchase  of  net  profits  Nickel  did 
not  become  a  partner  with  Anderson  &  Sehonlder  as  between 
themselves,  and  is  not  a  partner  as  to  these  plaintiffs  by  virtue  of 
his  conduct,  then  the  plaintiffs'  claim  must  fail. 

The  judgment  is  affirmed,  with  costs. 

Judgment  affirmed. 


Gbavks  v.  Nobthmit  Pacific  Railroad  Compact. 


Constitutional  late —  trial  byjurg. 

i  statute  rendering  railroad  companies  liable  for  cattle  killed  by  them,  at  a 
valuation  to  be  conclusively  filed  by  appraisers,  is  unconstitutional  as  deny- 
ing the  right  to  a  trial  by  jury. 

ACTION  for  value  of  cattle  killed.    The  plaintiff  had  judgment 
below.     The  opinion  states  the  case. 

Sanders  A  Culbm,  for  appellants. 

XtKtuan  4  Stafieton,  for  respondent  as  amid  eurim. 
Vol.  LI  — 11 


Graven  T.  Northern  Pacific  Railroad  Company. 

Galbraith,  J.  This  action  was  originally  brought  in  the  justice 
court  of  Meagher  count;.  The  facts  were  as  follows,  via. :  The 
complaint,  after  alleging  in  substance  that  the  appellant  is  now, 
nnd  was  at  the  time  of  the  injury  complained  of,  a  corporation  or- 
ganized under  the  laws  of  the  United  States,  and  the  owner  of  a 
certain  railroad  running  through  the  Territory  of  Montana  and  a 
portion  of  Meagher  connty,  in  said  Territory;  and  that  the  respond- 
ent was  the  owner  of  a  certain  mare,  of  the  value  of  $160,  running 
in  an  iuclosure  adjoining  the  track  and  ground  occupied  by  the 
railroad  of  the  appellant,  in  the  county  of  Meagher;  and  that  on  or 
about  the  ?th  day  of  October,  1883,  without  fault  or  neglect  of  the 
respondent,  the  said  mare  strayed  upon  the  ground  occupied  by  the 
railroad  of  the  appellant;  and  that  the  appellant,  at  the  time  and 
place  above  stated,  so  carelessly  and  negligently  run  its  locomotive* 
and  cars  that  the  same  ran  over  the  mare  and  killed  her,  to  the 
damage  of  the  respondent  in  the  sum  of  1160  —  contains  the  fol 
lowing  averment; 

"  That  heretofore,  to-wit,  on  the  13th  day  of  October,  1883,  at  the 
said  county  of  Meagher,  and  before  the  bringing  of  this  action,  under 
and  by  virtue  of  an  act  passed  by  the  legislature  of  the  Territory  of 
Montana,  approved  February  23, 1881,  entitled  'An  act  to  provide  for 
the  payment  of  stock  killed  or  injured  by  railroads,'  and  an  act 
amendatory  thereto,  approved  March  2,  1883,  this  plaintiff,  having 
made  and  filed  the  necessary  affidavits,  and  having  duly  served  notice 
upon  said  defendant,  and  the  necessary  appraisers  having  been  ap- 
pointed to  appraise  the  value  of  said  mare,  which  valuation  was  duly 
assessed  and  returned  by  said  appraisers  to  said  defendant,  fixing 
the  value  of  said  marc  at  the  said  Bum  of  1160,  has  complied  with 
tbe  provisions  of  the  aforesaid  act,  and  the  amendment  thereto; 
that  since  the  due  return  of  the  aforesaid  appraisers  more  than 
thirty  days  have  elapsed  before  the  bringing  of  this  action,  and  the 
said  defendant  has  not  paid  the  said  sum  of  1160,  or  any  part  or 
portion  thereof." 

The  answer  was  in  substance  as  follows:  It  denies  that  the  re- 
spondent was  the  owner  of  the  mare,  or  that  she  was  of  any  greater 
value  than  $80,  or  that  it  was  through  the  negligence  of  the  appel- 
lant that  she  was  killed,  or  that  she  strayed  upon  the  railroad  with- 
out the  fault  of  the  respondent.  It  affirmatively  alleges  that  the 
animal  was  killed  through  the  fault  and  negligence  of  the  respond 
ent  in  permitting  it  to  depasture  in  a  field  through  which  the  ap- 
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pellanf  s  railroad  runs,  which  was  not  fenced,  bo  as  to  prevent  it 
from  straying  upon  the  track;  and  that  it  was  while  the  appellant 
was  carefully  operating  its  road,  and  running  locomotives  and  can 
thereon,  as  it  might  lawfully  do,  that  the  animal  strayed  upon  the 
track  of  the  appellant,  and  in  consequence  thereof,  and  without  the 
fault  or  negligence  of  appellant,  was  accidentally  run  over  and 
killed. 

The  replication  denied  that  the  animal  was  killed  through  any 
negligence  of  the  respondent.  It  admits  that  the  inclosure  was 
not  fenced  at  the  railroad,  and  that  this  animal  strayed  from 
mch  incloenre  upon  the  track.  It  avers  that  said  mare  was 
rightfully  pastured  there,  and  strayed  npon  the  track  without  any 
fault,  omission  or  neglect  of  the  respondent,  and  was  killed  or  de- 
stroyed through  the  want  of  care  and  negligence  of  said  defendant 
*  *  *  in  the  operating  and  management  of  its  said  locomotive 
and  cars,  and  that  the  mare  was  of  the  full  value  of  $130  as  alleged 
in  the  complaint. 

Judgment  was  rendered  in  the  justice  court  against  the  appellant 
and  in  favor  of  the  respondent  for  the  sum  claimed  in  the  com- 
plaint and  the  costs  of  suit.  From  that  judgment  there  was  an 
appeal  to  the  district  court,  which  npon  motion  of  the  respondent 
for  judgment  on  the  pleadings  for  the  sum  claimed  in  the  complaint. 
rendered  judgment  for  the  said  sum,  with  costs.  From  that  judg- 
ment there  is  this  appeal. 

The  questions  presented  relate  to  the  validity  of  the  act  of  the 
legislature  mentioned  in  the  complaint.  The  provisions  of  this 
law,  necessary  to  be  stated,  are  as  follows:  The  first  section  of  this 
act  makes  railroad  companies  operating  any  railroad  in  the  Terri- 
tory liable  for  damages  for  damaging  or  killing  any  domestic  ani- 
mal by  running  its  engines  or  cars  over  or  against  said  animal 
Section  second  was  amended  so  as  to  read  as  follows: 

"  If  the  owner  of  the  animal  or  animals  so  killed,  or  his  or  her 
authorised  agent,  shall  make  affidavit  before  some  officer  authorized 
to  administer  oaths,  that  he  or  she  was  the  owner  or  authorized 
agent  of  the  owner  of  the  recorded  brand  found  npon  the  animal 
or  animals  so  damaged  or  killed  at  the  time  of  such  killing  or 
damaging,  and  such  person  shall,  within  six  months  after  such 
killing  or  damaging,  deliver  such  affidavit  to  the  agent  or  an  officer 
of  snob  company  or  corporation,  or  shall  make  affidavit  that  the 
animal  damaged  or  killed  as  aforesaid  had  no  recorded  mark  or 
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brands,  and  that  be  or  she  is  the  owner  of  such  animal,  describing 
it;  and  the  corporation  or  company  shall  pay  to  such  person  deliv- 
ering such  affidavit,  or  such  affidavit  last  as  aforesaid,  as  follows: 
Schedule — Yearling,  each  123;  two  year  old,  each  127;  cows,  three 
fears  old  and  over,  each  930;  steers  (unbroken),  three  years  old 
and  over,  each  $45;  steers  (work  cattle),  each  WO;  sheep,  each  13; 
milch  cows,  thoroughbred  and  graded  cattle  and  sheep  shall  be  paid 
for  at  their  cash  value.  Provided  that  no  railroad  company  shall, 
at  any  time,  be  required  to  pay  more  than  the  market  value  of  any 
animal  killed  or  damaged.  In  all  cases  where  snch  railroad  com- 
pany or  corporation  shall  kill  any  of  the  stock  mentioned  in  this 
act,  and  for  which  no  price  or  sum  is  fixed,  the  owner  or  agent  of 
snch  stock  shall,  after  the  filing  of  such  affidavit  of  ownership  as 
aforesaid,  select  some  disinterested  freeholder  of  the  county  where 
snch  killing  took  place,  and  shall  notify  such  company  or  corpora- 
tion of  such  selection;  and  such  company  or  corporation  shall, 
within  three  days  thereafter,  select  some  suitable  person  to  act  with 
the  person  so  selected,  and  the  two  so  selected  shall  select  a  third, 
and  the  three  so  selected  shall,  without  delay,  proceed  to  appraise 
the  value  of  the  stock  so  killed,  a  majority  of  which  three  apprais- 
ers shall  be  sufficient  to  determino  the  same,  and  shall  certify  under 
oath  such  appraisement  to  an  agent  of  such  company  or  corpora- 
tion. In  case  such  railroad  company  or  corporation  shall  refuse  or 
neglect  to  appoint  such  appraiser,  it  shall  be  the  duty  of  the  jus- 
tice of  the  peace  nearest  to  the  place  in  the  county  where  the  stock 
is  so  killed,  to  select  one  disinterested  person  as  appraiser,  and  to 
administer  to  him  an  oath  to  honestly  appraise  the  value  of  snch 
stock,  which  appraiser  shall,  without  delay,  proceed  to  act  in  con- 
junction with  the  person  selected  by  the  owner,  and  they  shall  at 
once  proceed  as  hereinbefore  provided  for  them  as  appraisers;  and 
such  railroad  or  corporation  shall,  within  thirty  days  after  the  re- 
ceipt of  certificate,  pay  to  the  owner  of  such  stock  so  killed,  or 
his  or  her  agent,  the  amount  of  such  appraisement  together  with 
all  the  coats  as  aforesaid;  and  in  all  cases  where  the  value  of  such 
stock  is  established  by  this  act,  such  company  or  corporation  shall 
pay  for  such  stock  within  thirty  days  after  the  delivery  of  the  affi- 
davit of  ownership  of  stock  as  hereinbefore  provided;  and  if  said 
company  or  corporation  shall  fail  to  pay  for  said  stock  within  the 
time  as  hereinbefore  provided,  the  owner  of  such  stock  may  com- 
mence proceedings  in  any  court  of  competent  jurisdiction  for  the 
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amount  found  to  be  due  and  owing  for  such  stock  so  injured  or 
killed;  and  the  findings  of  such  appraisers  shall  be  taken  and  beld 
to  be  conclusive  evidence  of  the  value  and  ownership  of,  and  the 
injury  to,  such  stock,  and  the  court  shall  add  and  tax  as  coats  in 
the  action,  the  costs  of  the  proceedings  upon  the  appraisement 
hereinbefore  specified." 

It  will  be  observed  that  the  animal  alleged  to  be  lulled  in  this 
case  did  not  belong  to  any  of  the  classes  set  forth  in  the  above 
schedule.  Also  that  the  pleadings  show  that  before  the  commence- 
ment of  the  action  the  respondent  had  complied  with  the  provisions 
of  the  above  law  relative  to  the  appointment  of  appraisers;  and  that 
said  appraisers  had  assessed  the  value  of  the  animal  alleged  to  be 
killed,  and  fixed  the  value  thereof  at  1160.  The  section  of  the  law 
under  which  the  appraisers  were  appointed  provides  that  "  the 
findings  of  such  appraisers  shall  be  taken  and  held  to  be  conclusive 
evidence  of  the  value  and  ownership  of,  and  injury  to  such  stock," 
The  court  in  rendering  judgment  upon  the  pleadings  must  have 
done  so  in  pursuance  of  this  law,  for  the  value  of  the  animal  al- 
leged in  the  complaint  was  denied  in  the  answer.  The  law  pre- 
vents the  railroad  company  from  exercising  its  right  of  appeal  from 
the  findings  of  the  appraisers;  thus  depriving  it  of  the  right  of 
trial  by  jury.  This  provision  of  the  law  in  relation  to  the  appoint- 
ment of  appraisers  is  not  in  accordance  with  the  Constitution  and 
laws  of  the  United  States,  and  is  therefore  invalid.  Their  act 
therefore  in  fixing  the  value  of  the  animal  killed  was  unauthorized. 
That  the  law  was  invalid  in  this  respect  is  virtually  admitted  in  the 
argument  for  the  respondent.  This  is  sufficient  for  the  disposal  of 
this  case,  and  renders  unnecessary  the  consideration  of  the  other 
question  presented,  viz.,  the  making  of  railroad  companies  liable  for 
stock  they  may  kill,  irrespective  of  negligence. 

The  judgment  is  reversed  with  costs,  and  the  cause  remanded  foi 
anew  trial 

Judgment  rwerted. 


MONTANA, 


Albeit  t.  Albert. 


AlBKBT   V.    ALBBBT. 


A  single  whipping  or  beating  of  a  wife  by  her  husband  Is  "  ei 

justifying  a  divorce,  although  she  provoked  the  eat  nit  by  words.* 

Knowles  S  Forbet,  for  appellant. 

Robinson  £  Staplaton,  for  respondent 

Wide,  0.  J.  This  is  an  action  for  divorce.  The  cause  alleged 
is  extreme  cruelty.  The  proof  tended  to  show  that  the  defendant 
had  on  divers  occasions  beat  and  whipped  his  wife,  and  that  the 
wife  had  accused  her  husband  of  adultery,  and  had  published  the 
accusation  among  her  neighbors. 

Among  others  the  court  gave  the  jury  the  following  instruction, 
upon  which  the  error  complained  of  is  assigned,  vis. : 

"  That  if  the  jury  find  from  the  evidence  that  though  defendant 
did  strike  plaintiff  more  than  one  time  still  this  does  not  necessarily 
establish  the  charge.  If  the  plaintiff  by  her  own  conduct  toward 
the  defendant  provoked  him  to  strike  her,  the  jury  may  consider 
this  fact  in  connection  with  such  charge;  and  if  by  her  own  acts  she 
provoked  defendant  to  assault  and  strike  her,  in  such  case  the  act 
of  plaintiff  is  a  legal  excuse  to  defendant  in  treating  her  in  a  harsher 
manner  than  if  plaintiff  had  been  free  from  fault;  and  in  such  case 
it  would  require  stronger  evidence  to  establish  such  charge  of  ex- 
treme cruelty  than  if  plaintiff  had  been  free  from  fault." 

We  think  one  beating  or  whipping  of  a  wife  by  her  husband  suf- 
ficient to  establish  the  charge  of  extreme  cruelty.  Such  an  act 
could  not  be  accidental  or  by  mistake;  and  if  not,  the  probabilities 
would  be  that  it  might  be  repeated  again  and  again,  subjecting  the 
wife  to  constant  fear  and  rendering  her  life  miserable.  It  is  ex- 
tremely cruel  for  a  husband  to  beat  or  whip  his  wife,  even  once. 
Here  words  can  never  afford  any  provocation  or  excuse  for  such  an 
act;  no  words  can  justify  an  assault.     A  husband  is  not  authorized 

•  See  Pahntr  v.  Palmer  (46  Mich.  160},  40  Am.  Sep.  401. 
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to  whip  his  wife  because  she  calls  him  hard  names,  nor  can  he 
graduate  the  force  of  hie  chastisement  by  the  vigor  of  the  language 
need.  A  husband  ma;  not  raise  his  hand  against  his  wife,  except 
in  absolute  defense  of  his  life,  or  to  prevent  his  receiving  great 
bodily  harm;  and  then  he  can  only  use  force  sufficient  to  protect 
himself  from  the  danger. 

The  judgment  is  revoreod  and  the  cause  remanded  for  anew 
trial. 

Judgmmt  nwrajai 


OA8ES 


SUPREME  COURT 


MICHIGAN. 


Fakrinqton  t.  Tubnsr. 


Election  —  adjowrmtmt  to  different  poiling-piace. 

rho  adjournment  of  an  election  from  one  polling-place  to  another  la  immaterial 
unless  it  is  shown  to  nave  prevented  voting  or  prejudiced  the  rights  of 
candidates. 


Q 


UO  WARRANTO.     The  opinion  states  case. 


Hatch  <&  OooUy,  for  relator. 

Tarsnsy  dt  Wtadock,  for  respondent. 

Sherwood,  J.  This  is  a  quo  warranto  proceeding,  brought  by 
the  attorney-general  in  behalf  of  the  relator  to  ascertain  the  rights 
•f  the  respondent  to  the  office  of  sheriff  in  the  county  of  Ogemaw. 
The  respondent  is  the  present  incumbent,  and  claims  to  have  been 
elected  to  the  office  at  the  general  election  in  November,  1882. 
IsBue  was  joined  at  the  April  term  of  this  court,  and  sent  to  the 
Circuit  Court  for  the  county  of  Ogemaw  for  trial  on  the  facts. 
The  trial  wag  had  by  jury,  and  the  issue  as  made  up,  together  with 
the  jury's  findings  at  the  trial,  are  now  before  us  upon  this  hearing. 
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The  whole  issue,  is  presented  by  the  record,  narrows  down  to  the 
single  question.  "  Was  the  vote  token  in  the  township  of  Edwards 
Legal  ?  "  II  it  was,  the  writ  must  be  dismissed ;  if  illegal,  judgment 
of  ouster  must  go  against  the  respondent,  and  in  that  case  it  will 
remain  to  be  determined  whether  or  not  the  relator  is  entitled. 

The  only  irregularity  relied  upon  by  the  relator  is  that  on  the 
morning  of  election  the  supervisor  and  justice  of  the  peace  met 
at  the  school-house  in  district  No.  1  and  organized  as  inspectors  of 
election,  and  without  receiving  any  votes  at  that  place,  adjourned' 
the  election  to  the  school-house  in  district  No.  2  in  said  township, 
and  on  doing  so  announced  the  fact  publicly  to  all  present,  and  left 
a  proper  person  at.  No.  1  to  notify  all  electors  who  came  there  to 
vote,  of  the  change  made  by  the  board. 

The  jury  find,  as  matter  of  fact,  the  change  was  made  in  good 
faith  by  the  inspectors,  they  believing  they  had  the  right  so  to  do, 
and  not  to  deprive  any  elector  from  voting,  but  for  the  purpose  of 
accommodating  a  larger  number  of  the  voters  —  district  No.  1  being 
in  the  south-east  corner  of  the  township  —  said  township  consisting 
of  the  territory  of  two  surveyed  townships — -and  that  the  districts 
were  about  eight  miles  apart.  The  jury  further  find  that  two  of 
the  electors  of  the  township  did  not  vote  because  of  the  change  made 
and  other  business,  and  that  several  objected  to  the  removal  of  the 
place  of  voting ;  that  it  was  not  made  to  appear  that  any  other 
neglected  to  vote  because  of  the  adjournment,  or  that  those  who 
stayed  away,  if  any,  would  have  voted  for  the  relator  if  the  change 
had  not  been  made ;  that  the  voting  at  No.  %  was  conducted  in  an 
orderly  manner,  the  returns  properly  made,  and  in  the  county  can- 
vass the  votes  were  counted  as  given,  and  the  respondent  declared 
elected. 

Nowhere  in  the  record  is  it  made  to  appear  that  had  the  election 
in  the  township  of  Edwards  been  held  in  district  No.  1,  as  relator 
claims  it  should  have  been,  he  would  have  received  more  votes,  or 
even  as  many,  as  he  received  at  No.  2.  It  is  really  not  claimed  by 
relator  that  he  would  have  been  elected  had  the  election  been  held 
in  district  No.  1,  but  it  is  insisted  that  by  the  action  complained  of 
the  vote  of  the  township  was  made  void,  and  lost  to  either  party. 

In  such  cases  it  is  held  in  California  that  it  is  no  more  than  an 

irregularity,  and  that  the  good  faith  of  the  action  taken  should 

control ;  and  it  is  sufficient  that  no  fraud  or  deception  has  been 

used  and  no  one  is  deprived  of  his  opportunity  to  vote  and  no  one 
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is  injured.  Whipley  v.  McKune,  12  Cal.  35V.  And  this  case  sub- 
stantially says,  that  no  matter  how  erroneous  may  be  the  notion  of  an 
election  officer,  if  it  does  no  injury  to  the  part;  complaining  he  has  no 
grievance  to  redress.  And  the  courts  very  generally  hold  statutes 
prescribing  the  manner  of  holding  elections  directory  and  not  man- 
datory, unless  it  affirmatively  appears  that  the  irregularity  is  of  a 
character  to  change  the  result,  and  when  that  is  the  case  the  relator 
should  make  that  fact  appear.  People  r.  Cook,  14  Barb.  290;  Hoi 
land  t.  Osgood,  8  Vt.  280;  Corlisrv.  Corliss,  8  Vt.  373;  Merchant 
t.  Langworthy,  6  Hill,  646;  Ex  parte  Heath,  3  Hill,  43;  Dishon  <r. 
Smith,  10  Iowa,  812;  People  v.  Cook,  8  N.  T.  91;  69  Am.  Dec 
466;  Lanier  v.  Q allot  as,  13  La.  Ann.175.  The  principle  I  understand 
to  hare  been  established  by  this  court,  and  also  by  the  great  weight  of 
authority,  is  that  an  election  is  not  to  be  set  aside  and  declared  void 
because  of  an  irregularity  which  does  not  affect  the  result ;  that  the 
"will  of  the  electors,  plainly  expressed  in  the  forma  prescribed  by  law, 
cannot  be  defeated  by  the  negligence,  mistake  or  fraud  of  the  officers 
appointed  to  register  the  result  of  an  election.''  People  v.  Cook, 
1*  Barb.  327;  People  v.  Vail,  20  Wend.  14;  People  v.  Ctcott,  16 
Mich.  324.  "  And  even  where  the  statutory  provisions  are  manda- 
tory, they  do  not  necessarily  defeat  an  election  actually  held,  if  the 
means  exist  of  determining  the  result.  A  particular  act  or  pro- 
ceeding may  be  rendered  void,  and  the  election  be  upheld  notwith- 
standing." 

Applying  these  principles  of  law  to  the  facts  as  found  by  the  jury 
T  am  unable  to  perceive  how  the  relator  can  prevail.  Here  was  an 
election  held  under  the  forms  of  law,  in  good  faith.  No  fraud  is 
imputed,  nor  is  it  even  shown  positively  that  any  one  was  incon 
venienced,  much  less  prejudiced  by  the  action  of  the  board  com- 
plained of.  No  person  cast  a  vote  who  was  not  entitled.  Two  only 
complained  of  the  action  of  the  board,  and  it  is  not  shown  that  if 
they  had  voted  they  would  have  oast  their  ballots  for  the  relator  ; 
but  if  they  had,  it  could  not  have  affected  the  result.  We  think 
the  relator  has  failed  to  show  himself  injured  by  the  action  of  the 
inspectors  of  election,  or  that  the  respondent  is  not  entitled  to  the 
office  of  sheriff  of  Ogemaw  county. 

The  relator's  petition  must  be  dismissed,  with  costs. 

So    odered. 

Campbell  and  Ohahplih,  JJ.,  concurred.  Ooolkt,  0.  J.,  did 
not  sit  in  this  case. 
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Stock  —  convtrtioa —  damage*. 

Oonveratnt  of  an  unindorsed  certificate  of  stock  1*  not  a  oonnsrtion  of  tha  stock 
itaalf ■  mn^  Jurtlflwi  only  nominal  fll—gw 

CASE.     The  opinion  states  the  facte.     The  plaintiff  had  judg- 
ment below. 

Smith,  tfitiu,  Hoyt  &  Erwin,  fur  appellant. 

Cook,  DtLong  &  FWiows,  for  appellee. 

Coolst,  0.  J.  The  plaintiff  in  this  case  counts  npon  the  con 
version  by  defendant  of  a  certificate  of  stock  in  the  Muskegon  Wood 
Package  and  Basket  Company,  of  the  nominal  value  of  $2,500,  be- 
longing to  the  plaintiff  and  standing  in  his  name.  The  company 
is  a  corporation,  and  the  plaintiff  prior  to  April,  1881,  was  its  sec- 
retary and  manager,  and  the  defendant  was  its  president.  The 
plaintiff  ceased  to  be  secretary  of  the  company  about  April  20, 1881, 
and  when  he  surrendered  the  office,  left  this  certificate  in  the  com- 
pany's safe.  From  the  safe  it  was  taken  by  defendant,  as  he  claimed 
without  intention,  and  because  it  had  in  some  way  got  among  some 
of  his  own  papers.  When  he  was  called  upon  for  it  he  at  first  de- 
nied having  it,  but  afterward  when  ho  found  it,  he  declined,  ac- 
cording to  the  testimony  for  the  plaintiff,  to  surrender  it,  and 
nude  some  claim  that  there  were  unadjusted  matters  between  the 
plaintiff  and  the  corporation  which  plaintiff  should  first  adjust  A 
formal  demand  for  the  certificate  having  then  been  made,  this  suit 
tu  instituted.  There  was  one  trial  of  the  suit  before  the  one  in 
which  this  judgment  was  recovered,  and  it  appears  that  on  that 
trial  the  certificate  was  produced — probably  under  a  subpoana 
own  tecum  —  and  was  used  by  the  plaintiff  in  making  his  proofs, 
ud  then  left  among  the  court  files.  On  the  second  trial  it  could 
not  be  found,  and  secondary  evidence  had  to  be  adduced  to  prove 
the  contents. 

There  was  no  evidence  that  defendant  had  ever  made  any  use  of 
the  certificate  for  his  own  purposes;  he  had  merely  refused  to  but- 
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render  it  to  the  plaintiff  Then  it  was  demanded.  Neither  was  there 
evidence  that  the  plaintiff  had  ever  been  denied  his  rights  as  a 
shareholder  in  the  corporation,  either  at  a  corporate  meeting  or  at 
any  other  time.  The  plaintiff's  action  was  grounded  on  the  two 
facts  that  the  defendant  had  retained  in  hie  hands  the  plaintiff's 
certificate  of  stock,  and  had  refused  to  surrender  it  on  demand. 
This  refusal  was  submitted  to  the  jury  as  evidence  of  a  conversion, 
and  they  found  a  conversion  upon  it,  and  gave  the  plaintiff  a  ver- 
dict for  the  par  value  of  the  stock,  which  they  appear  to  have  found 
to  be  the  market  value. 

The  questions  arising  upon  the  record  are,  First,  whether  trover 
will  lie  for  a  certificate  of  corporate  stock;  second,  if  it  will  lie, 
whether  a  conversion  was  sufficiently  shown  in  this  case;  and  third, 
whether  the  damages  are  to  be  measured  by  the  market  value  of 
the  stock. 

1.  That  trover  will  lie  for  shares  of  stock  was  held  in  Morton  v. 
Preston,  18  Mich.  60.  The  facts  in  that  case  were  that  the  widow 
and  heirs  of  a  shareholder  in  a  corporation,  thinking  to  avoid  the 
expense  of  administration,  took  his  certificate  of  shares  and  indorsed 
their  names  upon  it  and  then  left  it  with  one  of  their  number  to  be 
sold  for  the  benefit  of  all.  This  one,  instead  at  selling  it,  pledged 
it  for  his  own  debt,  and  the  pledgee  was  recognized  by  the  corpora- 
tion as  the  owner  of  the  stock,  and  disposed  of  it  as  owner.  An 
administrator  upon  the  shareholder's  estate  having  subsequently 
been  appointed,  he  brought  suit  against  the  pledgee  for  the  con- 
version and  was  held  entitled  to  recover.  This  statement  of  the 
facts  is  sufficient  to  show  that  in  that  case  there  had  been  a  conver- 
sion of  the  stock  in  the  strictest  sense  of  the  term,  and  that  the 
damages  suffered  were  the  value  of  the  stock.  For  cases  support- 
ing this  reference  may  be  had  to  Anderson  v.  Nicholas,  $8  N.  Y, 
600;  Maryland  F.  Ins.  Co.  v.  Dalrymple,  26  Md.  242;  Jarvis  v. 
Rogers,  15  Mass.  389;  Ayres  v.  French,  41  Oonn.  142;  Boylan  v. 
Haguel,  8  Nev.  362;  Kuhn  v.  McAllister,  1  Utah,  275,  affirmed 
96  TL  S.  87;  Payne  v.  Elliot,  54  Cal.  339;  s.  c,  35  Am.  Hep.  80; 
Conner  v.  Hillier,  11  Rich.  Law,  193.  In  Heilsr  v.  KeUey,  69 
Penn,  St.  403,  following  Setoall  v.  Lancaster  Bank,  17  S.  &  R.  285, 
it  was  held  that  trover  would  not  lie  for  the  shares  of  stock,  but 
must  be  brought  as  it  has  been  in  this  case,  for  the  certificate  which 
represents  the  stock.  But  we  see  no  reason  why,  if  the  shares  are 
converted  by  means  of  a  wrongful  use  of  the  certificate,  the  owtww 
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iu  suing  may  not  count  upon  the  conversion  of  either.  The  shares 
are  the  property  converted,  but  the  certificate  itself  is  also  property 
standing  as  it  does  as  the  representative  of  the  shares,  and  as  its 
conversion  may  take  the  shares  from  the  owner,  it  seems  to  be  as 
proper  to  count  upon  its  conversion  as  upon  the  conversion  of  money 
or  any  chattel. 

2.  In  this  case  there  neither  was  nor  could  be  any  conversion  of 
the  stock,  for  though  the  defendant  had  the  certificate  in  his  pos- 
session, he  could  not  make  use  of  it.  It  stood  in  the  name  of  the 
plaintiff,  and  could  not  be  transferred  without  the  plaintiff's  in- 
dorsement, which  it  did  not  have,  and  the  defendant  oonld  make 
neither  the  certificate  nor  the  shares  the  property  either  of  himself 
or  of  any  third  person  by  any  thing  he  could  do  with  the  certifi- 
cate. Anderson  v.  Nicholas,  28  N.  Y.  600,  6<)4,  per  Dexio,  C.  J. 
!f  therefore  it  were  necessary  to  show  a  conversion  of  the  stock  in 
order  to  make  out  a  conversion  of  the  certificate,  this  suit  would 
fail.  Bnt  conversion  does  not  necessarily  imply  a  complete  and  ab- 
solute deprivation  of  property;  there  may  be  a  deprivation  which 
is  only  partial  or  temporary,  and  where  the  property  of  the  plaintiff 
remains  in  or  is  restored  to  him.  Lip/rot  v.  Holmes,  1  Kelly,  381, 
391;  Fisher  v.  Kyle,  27  Mich.  454;  .Bull  v.  Corcoran,  107  Mass. 
251;  a.  c,  9  Am.  Rep.  30.  An  illustration  is  where  one  hires  a 
horse  for  one  nse  and  pats  it  to  another,  subsequently  returning  it 
to  the  owner.  Homer  v.  Tit-wing,  3  Pick.  402;  Rotch  v.  Haxoes, 
13  Pick.  136;  24  Am.  Dec.  414;  Crocker  v.  Gullifer,  44  Me.  491; 
Borsely  v.  Branch,  1  Humph.  199.  The  difference  between  such 
s  case  and  one  in  which  the  property  is  wholly  made  away  with  in. 
one  affecting  the  damages  only;  the  damages  go  to  the  whole  value- 
of  the  property  in  the  one  case,  and  are  commonly  less  in  the  other. 
Whtelock  v.  Wheelwright,  5  Mass.  104;  Long  v.  Lamkin,  9  CubIu 
361;  Reynolds  v.  Shuter,  5  Cow.  323;  Cook  v.  Loomts,  26  Conn. 
«;  Brady  t.  Whitney,  84  Mich.  153,  166. 

There  may  therefore  have  been  a  technical  conversion  in  this  case- 
though  no  use  was  made  of  the  certificate.  Demand  for  the  cer- 
tificate and  refusal  to  deliver  it  did  not  of  themselves  constitute  a 
conversion,  but  they  were  evidence  of  a  conversion  to  go  to  the  jury. 
Thompson  v.  Rote,  16  Conn.  71;  Dent  v.  Chiles,  5  Stew.  &  P.  383; 
36  Am.  Deo.  350;  Houston  v.  Dyche,  Meigs,  76;  Coffin  v.  Anderson, 
4  Blackf.  390;  Sturges  v.  Keith,  57  HI.  451;  s.  a,  11  Am.  Rep. 
38;  Packard  T-  Qetman,  6  Cow.  757;   16  Am.  Dec.  475;  Hawkin* 
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v.  Hoffman,  6  Hill,  586;  Davit  v.  Buffum,  51  Me.  160;  Farrar 
v.  Rolling,  37  Vt.  295;  Ftvxley  v.  HartzeU,  44  Ho.  370;  Lander 
v.  AdtM,  55  Wis.  598. 

III.  Bat  the  court  erred  in  holding  that  if  a  conversion  was 
made  out  the  plaintiff  was  entitled  to  recover  the  market  value  of 
the  shares.  As  the  plaintiff  has  all  the  while  remained,  and  still  is 
the  owner  of  the  shares,  and  the  defendant  will  not  by  the  recovery 
become  owner,  the  error  seems  very  plain.  There  are  some  cases  in 
which  trover  has  been  brought  for  instruments  which  were  rather 
the  representatives  of  property  than  property  itself,  in  which  a  re- 
covery has  been  allowed  to  the  fall  value  of  the  property;  but  nearly 
every  case  has  stood  upon  its  own  facts,  and  is  easily  distinguishable 
from  the  present.  In  Parry  v.  Frame,  2  Bos.  &  P.  451,  which 
was  trover  for  a  lease,  the  plaintiff  recovered  the  full  value  of  the 
term;  but  it  appeared  that  he  had  made  arrangements  with  the 
landlord  which  amounted  to  an  appropriation  of  the  term,  and  the 
recovery  was  therefore  plainly  jnst.  Clowes  v.  Hawley,  12  Johns. 
184,  was  trover  for  a  title  bond  executed  by  the  defendant  himself, 
and  when  the  plaintiff  recovered  the  value  of  the  land,  to  which  he 
was  entitled  under  the  bond,  the  defendant  remained  the  owner. 
Coom.be  v.  Samson,  1  Dowl.  &  B.  201,  was  trover  for  title  deeds, 
and  the  plaintiff  had  a  verdict  for  the  large  sums  of  £2500.  But 
the  recovery  of  such  damages  appears  to  have  been  allowed  only  as 
a  means  of  compelling  the  wrongful  possessor  of  the  deeds  to  sur- 
render them  to  the  owner,  and  an  order  was  entered  for  the  reduction 
of  the  judgment  to  a  sum  which  would  indemnify  the  plaintiff  for 
his  actual  damages  on  the  deeds  being  restored.  In  Mowry  v.  Wood, 
12  Wis.  413,  the  owner  of  a  certificate  issued  by  the  State,  and 
which  entitled  the  holder  to  receive  from  the  State  a  deed  of  cer- 
tain lands  when  specified  payments  were  made,  was  held  entitled  to 
recover,  in  an  action  for  its  conversion,  not  the  value  of  his  inter- 
est in  the  land  under  the  certificate,  bnt  such  sum  as  would  recom- 
pense him  for  any  actual  loss  he  had  sustained,  and  for  the  trouble 
and  expense  of  establishing  and  perpetuating  the  evidence  of  his 
title.  In  other  words,  he  was  held  entitled  to  recover  only  his  ac- 
tual damages. 

The  case  of  Connor  v.  Sillier,  11  Rich.  Law,  193,  apparently 
favors  the  rule  of  damages  given  to  the  jury  in  this  case.  The  ac- 
tion was  for  the  conversion  of  a  certificate  of  shares  in  bank  stock, 
and  the  court  in  a  very  short  opinion,  citing  Parry  v.  Frame  and 
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Clowes  t.  Hawlay,  supra,  as  authority,  decided  that  the  plaintiff  was 
entitled  to  recover  the  market  value  of  the  shares.  The  defendant 
had  suffered  a  default,  and  thereby,  as  the  court  say,  had  admitted 
the  plaintiff's  title  and  the  conversion.  Perhaps  in  that  state  of 
the  case  the  recovery  of  the  market  value  was  proper.  It  cer 
Uinly  was  proper  if  the  certificate  in  the(  defendant's  hands  could 
be  used  and  transferred  by  him ;  and  the  report  docs  not  show 
whether  that  was  or  was  not  the  case.  Another  case  having  some 
apparent  bearing  is  Nelson  v.  King,  25  Tex.  655.  The  action  was 
for  the  conversion  of  land  scrip.  The  defendant  was  bailee  of  the 
scrip,  and  it  was  shown  that  he  had  put  it  oat  of  his  hands  by  de- 
livery to  another  person,  who  refused  to  recognize  the  plaintiff's 
rights.  The  court  held  that  the  scrip  was  to  be  regarded  as  a  chat- 
tel, and  that  the  plaintiff  was  not  bound  to  follow  it  into  the  hands 
of  third  persons  and  contest  with  them  the  title,  but  might  «ne  for 
the  value,  treating  the  conversion  as  total.  The  case  is  mani- 
festly quite  different  from  the  one  before  as,  and  apparently  resem- 
bles Morton  v.  Preston,  in  its  main  facts. 

We  think  the  case  should  be  remanded  for  a  new  trial. 

Com  remanded.  ' 

The  other  justices  concurred. 


PlOPLB  V.  HaRDIHG. 

(BWoh.WJ 

OnuHtHtionti  law— jury  trial  —  drawing jwrors. 

The  legialatvn  may  authorise  the  drawing  of  jurors  bra  board  of  oommiatdoa 
en  to  be  appointed  by  tbe  governor. 

pONVICTION  of  larceny.     The  opinion  states  the  case. 

John  0.  Rawlny,  for  appellant. 

Van  Kiper,  attorney-general,  for  people. 

Ohajcfuh,  J.  Harding  was  convicted  in  the  Recorder's  Court 
of  the  city  of  Detroit  of  the  crime  of  larceny  from  a  store  in  the 
day-time.     After  the  jury  were  impanelled,  and  in  proper  time,  the 
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defendant  interposed  a  challenge  to  the  array  for  the  reason  that 
the  law  under  which  they  were  selected  is  unconstitutional. 

In  1881  the  legislature  passed  an  act  (Act  160  of  1881)  author- 
izing a  board  of  jury  commissioners  for  the  county  of  Wayne,  three 
of  whom  should  reside  within  the  corporate  limits  of  the  city  of 
Detroit,  and  three  outside,  but  within  the  connty  of  Wayne.  They 
were  classified  so  that  the  term  of  office  of  two  should  expire  every 
two  years.  The  offices  are  to  be  filled  by  appointment  made  by  the 
State  senate  on  the  nomination  of  the  governor.  The  commission- 
ers are  required,  before  entering  upon  their  duties,  to  take  the  oath 
of  office  prescribed  by  the  Constitution  of  this  State,  and  file 
the  same  in  the  office  of  the  county  clerk.  They  are  to  appoint  one 
of  their  number  president,  and  also  appoint  a  secretary.  A  record 
of  their  proceedings  is  required  to  be  kept,  and  they  are  to  serve 
without  pay,  except  mileage.  They  are  to  be  electors  and  free- 
holders of  the  county.  A  majority  of  them  are  to  meet  on  the  third 
Monday  of  Hay  at  the  office  of  the  county  treasurer,  and  jointly 
proceed  to  select,  from  the  persons  assessed  on  the  assessment -rolls 
on  tile  in  the  county  treasurer's  office  of  each  township  and  ward  of 
the  county  for  the  preceding  year,  lists  of  grand  and  petit  jurors 
for  the  Circuit  Court  for  the  county  of  Wayne,  in  the  manner  pro 
vided  by  sections  8,  9,  10  and  11  of  chapter  186  of  the  Compiled 
Laws  of  1871.  How.  Stat.,  §§  7554-57.  The  lists  are  to  be  recorded 
at  length  in  the  journal  of  the  board ,  and  subscribed  by  at  least  a  ma- 
jority of  the  commissioners,  and  a  duplicate  thereof  filed  in  the  office 
of  the  county  clerk,  and  this  list  is  to  be  considered  and  treated  by 
him  as  the  lists  mentioned  in  sections  13, 14  and  15  of  said  chapter. 
How.  Stat.,  §§  7559-61.  The  commissioners  are  also  to  make  lists  of 
petit  jurors  for  each  of  the  municipal  courts  of  record  of  the  city  of 
Detroit,  to  be  taken  from  the  assessment-rolls  of  the  wards  of  the 
city,  in  the  same  manner  as  the  lists  for  the  Circuit  Courts,  and  these 
are  to  be  filed  with  the  clerks  of  the  municipal  courts  respectively 
and  juries  for  these  courts  are  to  be  drawn  in  the  same  manner  at 
for  the  Circuit  Court.  There  are  other  provisions  of  the  act,  but  the 
above  are  sufficient  to  an  understanding  of  the  question  raised.  It 
will  be  seen  that  no  change  was  made  in  the  existing  law  relative 
to  the  qualifications  of  jurors,  or  the  lists  from  which  their  names- 
should  be  selected.  The  objection  goes  only  to  the  officers  who 
make  the  selection,  and  the  mode  of  their  appointment.  It  is 
claimed  on  behalf  of  the  respondent  that  the  Constitution  gnaran- 
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tees  him  a  jury  trial,  and  that  by  this  is  intended  such  a  jury  as  was 
summoned  at  the  common  law  at  the  time  of  the  adoption  of  the 
Constitution. 

Two  provisions  of  the  Constitution  are  supposed  to  be  infringed 
upon  by  this  act —  one  relating  to  the  right  of  trial  by  jury,  and 
the  other  to  the  written  and  unwritten  guaranties  of  that  instru- 
ment, which  secures  to  municipalities  the  right  of  local  self-govern- 
ment 

At  common  law  it  was  requisite  that  all  persons  serving  upon 
grand  and  petit  juries  should  be  good  and  lawful  men;  by  which 
wag  intended  that  they  must  be  liege  subjects  of  the  king;  and 
neither  aliens  nor  persons  ontlawed,  attainted  of  any  treason  or 
felony,  or  convicted  of  any  species  of  crimen  falxi,  as  conspiracy  or 
perjury,  which  may  render  them  infamous.  1  Chit.  Crim.  Law, 
307.  By  our  statute  (How.  Stat,  §§  7551,  7555)  they  are  required 
to  be  electors,  and  persons  who  are  in  possession  of  their  natural 
faculties,  and  not  infirm  or  decrepit,  of  good  character,  of  approved 
integrity,  of  sound  judgment,  and  well  informed,  and  conversant 
with  the  English  language,  and  free  from  all  legal  exceptions.  V 
will  thus  he  seen  the  qualifications  are  to-day  the  same  substantial!] 
as  at  common  law.  By  the  statute  of  6  Geo.  IV,  ch.  50,  Parlia- 
ment attached  certain  property  qualifications,  and  in  this  State  the 
legislature  has  added  certain  qualifications  to  protect  the  rights  of 
parties,  and  provide  an  intelligent  and  impartial  jury. 

If  the  objection  here  urged  to  the  persons  who  make  the  selec- 
tion is  good,  it  may  for  the  same  reason  be  said  that  the  legislature 
has  no  right  to  make  any  change  in  the  qualifications  of  jurors,  or 
of  the  source  from  which  they  shall  be  selected,  since  such  changes 
would  affect  the  panel,  and  doubtless  would  cause  it  to  be  com- 
posed of  different  persons  from  what  it  would  have  been  had  the 
law  remained  the  same  as  it  was  at  the  time  the  present  Constitu- 
tion was  adopted. 

A  brief  review  of  the  statutes  upon  the  subject  is  proper  in  orde. 
to  show  what  has  been  the  course  of  legislation,  both  before  ant. 
since  the  Constitution  of  1850,  as  tending  to  show  some  light  upoL 
thequcstion  under  consideration.  Under  the  Territorial  Act  of  1820, 
the  jury  was  selected  by  the  sheriff  from  those  having  the  right  to 
vote  for  delegates  to  Congress.  1  Terr.  L.  490.  Under  the  act  of 
1827,  petit  jurors  were  to  be  judicious  persons,  having  the  qualifi- 
cations of  electors,  and  they  were  selected  and  returned  by  the  m 
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seasons  of  the  towns,  to  the  county  clerk.  2  Terr.  L.  467.  In 
183U  Michigan  was  admitted  into  the  Union  as  a  sovereign  State, 
under  a  Constitution  previously  adopted,  in  which  it  was  declared 
that  "  the  right  of  trial  by  jury  shall  remain  inviolate  "  (2  Const. 
1836,  art.  1,  §  9),  and  in  criminal  cases  "the  accused  shall  have 
the  right  to  a  speedy  and  public  trial  by  un  impartial  jury  of  the 
vicinage"  (Const.  1836,  art.  1,  §  10);  and  in  the  Revised  Statutes 
of  1838  (Pt.  3,  tit.  2,  ch.  5,  %  1)  it  was  provided  that  "all  persons 
being  electors  under  the  second  article  of  the  Constitution,  of  the 
State  shall  be  liable  to  be  drawn  and  to  serve  as  jurors,"  except 
those  exempted  by  the  act.  It  was  made  the  duty  of  the  assessors 
and  town  clerk  at  the  time  of  their  annual  meeting,  to  review  their 
assessment-roll,  to  prepare  a  list  of  such  inhabitants  <>f  the  town, 
not  exempted,  as  they  shall  think  well  qualified  to  serve  as  jurors, 
being  persons  of  good  moral  character,  of  sound  judgment,  anil 
free  from  all  legal  exceptions;  and  these  lists  were  to  be  filed  with 
the  county  clerk.  In  1840  this  law  was  ameudod  so  as  to  make  it 
the  duty  of  the  assessors  and  aldermen  of  each  ward  of  the  city  of 
'Detroit  to  prepare  the  lists  of  jurors  in  their  respective  wards  in  the 
same  manner  as  the  assessors  of  townships.  These  lists  were  to  be 
signed  by  the  assessor  and  alderman,  and  filed  with  the  city  clerk, 
and  he  was  to  transmit  them  to  the  county  clerk.  Act  36  of  1 840. 
By  the  Revised  Statutes  of  1846  (ch.  103,  §  9),  jurors  were  to  have 
the  qualifications  of  electors,  and  in  making  selection  the  officers 
were  to  take  the  names  of  such  persons  only  as  are  not  exempt 
from  serving,  "  who  are  in  possession  of  their  natural  faculties,  and 
not  infirm  or  decrepit;  of  fair  character,  of  approved  integrity,  of 
sound  judgment,  and  well  informed,  and  free  from  all  legal  excep- 
tions." The  selection  was  to  be  made  by  assessors  and  township 
clerk  of  each  township,  and  the  assessor  and  alderman  of  each  ward 
in  the  city  of  Detroit,  from  the  assessment-roll  of  the  same  year. 

This  was  the  law  which  was  in  force  when  our  present  Constitu- 
tion was  adopted  in  1850.  This  repeats  the  declaration  contained 
in  the  former  Constitution,  that  "  the  right  of  trial  by  jury  shall 
remain  "  (Const.,  art.  VI,  §  27),  and  asserts  that  "  in  every  criminal 
prosecution,  the  accused  shall  have  the  right  to  a  speedy  and  public 
trial  by  an  impartial  jury,  which  may  consist  of  less  than  twelve 
men  in  all  courts  not  of  record;  to  be  informed  of  the  nature  of 
tbe  accusation;  to  be  confronted  with  the  witnesses  against  him; 
to  have  compulsory  process  for  obtaining  witnesses  in  his  favor,  and 
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have  the  mwistance  of  counsel  for  hie  defense."  Const.,  art.  VI,  g  28. 
Was  it  intended  by  this  provision  of  the  Constitution  that  it  would  be 
incompetent  for  the  legislature  thereafter  to  change  the  law  relative 
to  the  manner  of  selecting  jurors,  or  to  the  person  or  officer  who 
should  make  the  selection,  or  the  lists  from  which  the  selection 
should  be  made? 

In  some  States  the  selection  is  made  from  the  registration  list  of 
voters.  Wonld  it  not  be  competent  for  the  legislature  to  so  provide 
in  this  State?  I  think  that  it  would.  The  only  restriction  upon 
the  legislative  power  which  occurs  to  me  is  that  jurors  shall  have 
the  qualifications  of  electors,  and  that  they  shall  reside  in  the  vicinage.  ■ 
The  latter  idea  has  always  been  associated  with  the  jury  system  in 
criminal  cases  in  the  jurisprudence  of  both  England  and  America, 
and  is  as  essential  as  that  the  number  shall  consist  of  twelve. 

The  trial  by  jury  preceded  Magna  Oharta,  and  was  a  well-known 
institution  at  the  time  the  barons  assembled  at  Runnymede.  The 
great  charter  only  declared  what  was  claimed  as  an  existing  right: 
that  no  person  should  be  deprived  of  life,  liberty  or  property  unless 
by  the  laws  of  the  land  or  the  judgment  of  his  peers.  In  this 
country,  where  no  class  distinctions  are  recognized,  an  elector  is 
considered  in  the  eye  of  the  law  as  the  peer  or  equal  of  any  other 
man.  The  electors  are  the  repository  of  all  political  power.  Through 
them  constitutions  are  established,  and  through  their  chosen  rep- 
resentatives laws  are  made,  executed  and  administered.  It  seems 
to  me  therefore,  under  the  Constitution  of  this  State,  that  the  per- 
sona selected  as  jurors  must  possess  the  qualification,  existing  at 
the  time  it  was  adopted,  of  being  electors. 

It  does  not  follow  however  that  all  electors  are  qualified  to  sit  as 
jurors.  The  statute  of  1846,  in  force  at  the  time  the  Constitution 
was  adopted,  required  that  the  selection  should  be  made  and  those 
only  taken  "who  are  in  possession  of  their  natural  faculties,  and 
not  infirm  or  decrepit;  of  fair  character,  of  approved  integrity,  of 
sound  judgment  and  well  informed,  and  free  from  all  legal  excep- 
tions." Rev.  Stat  1818,  chap.  103,  §  9.  The  object  was  to  insure 
an  intelligent  and  impartial  jury.  I  have  no  doubt  of  the  authority 
of  the  legislature  to  impose  these  or  additional  qualifications  to  secure 
such  object.  In  1861  the  legislature  amended  the  act  of  1846  by 
adding  to  the  qualifications  of  jurors  to  be  selected,  that  they  should 
be  conversant  with  the  English  language,  and  who  have  notjnude, 
and  in  whose  behalf  there  has  not  been  made  to  the  selecting  offi- 
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cere,  any  application  to  be  selected  and  retained  as  jurore.  Act 
No.  25.  In  1867  the  legislature  enacted  "  that  no  person  shall  be 
qualified  to  be  or  become  one  of  a  panel  of  jurors,  in  any  Circuit 
Court  or  court  of  record  in  Wayne  county,  who  within  one  year 
prior  thereto,  has  been  or  acted  as  a  member  of  a  panel  of  jurors, 
whether  summoned  on  the  original  panel  or  added  thereto  as  tales- 
man in  the  same  court;  and  it  shall  be  the  duty  of  the  circuit  or 
presiding  judge,  to  discharge  any  ench  person  if  summoned  as  a 
juror,  who  within  one  year  has  been  a  member  of  a  panel  of  jurors 
in  said  court,  and  it  shall  be  a  just  cause  of  challenge  to  any  juror 
*  in  any  cause,  over  and  above  all  other  challenges  allowed  by  law, 
that  he  has  been  within  a  year  a  member  of  a  panel  of  jurors  in 
said  court.  Act  No.  129.  In  1869  this  act  was  amended  so  as  to 
allow  justices  of  the  peace  of  the  county  of  Wayne  to  become  jurors 
notwithstanding  they  had  been  members  of  a  panel  of  jurors  within 
a  year  (act  No.  18);  and  act  No.  63  of  the  lows  of  1869  extended 
the  provisions  of  the  act  of  1867  to  all  courts  of  record  in  the 
State. 

By  act  No.  117,  Sees.  Laws  1873,  the  qualifications  of  jurors  in 
criminal  cases  were  farther  enlarged  by  providing  that  the  pre- 
vious formation  or  expression  of  opinion  or  impression,  not  positive 
in  its  character,  in  reference  to  the  circumstances  upon  which  any 
criminal  prosecution  is  based,  or  in  reference  to  the  guilt  or  inno- 
cence of  the  prisoner,  or  a  present  opinion  or  impression  in  refer- 
ence thereto,  such  opinion  or  impression  not  being  positive  in  its 
character,  or  not  being  based  on  positive  knowledge  of  the  facts  in 
the  case,  shall  not  be  sufficient  ground  of  challenge  for  principal 
cause  to  any  person  who  is  otherwise  legally  qualified  to  serve  aa  a 
juror  upon  the  trial  of  such  action,  provided  he  shall  declare  upon 
oath  that  he  verily  believes  that  he  can  render  a  just  and  impartial 
verdict  according  to  the  evidence  submitted  to  the  jury  on  such 
trial;  and  further  that  the  judge  shall  be  satisfied  that  he  does  not 
entertain  such  a  present  opinion  as  would  influence  his  verdict. 

In  1877  a  change  as  to  the  manner  of  drawing  jurors  was  made 
(Act  125  of  1877),  and  in  1879  it  was  enacted  that  the  assessors 
and  township  clerk  of  each  township,  and  the  assessors  and  alder- 
men of  each  ward  in  any  city,  shall,  at  the  time  appointed  by  law 
for  said  assessors  to  review  their  assessment-rolls  in  each  year,  make 
a  list  at  persons  to  serve  as  petit  jurors,  and  a  list  of  persons  to 
serve  as  grand  jurors  the  ensuing  year  (Act  41  of  1879),  which 
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wu  changed  again  in  1881  bo  as  to  require  the  supervisor  and  town- 
ship clerk  of  each  township,  and  the  supervisor  or  assessors,  as  the 
case  may  be,  and  alderman  of  each  ward  or  assessment  district  in 
any  city,  at  the  time  appointed  by  law  for  the  review  of  the  assess- 
ment-roll for  each  year,  to  make  a  list  of  persons  to  serve  as  petit 
and  a  list  to  servo  as  grand  jurors  for  the  ensuing  year,  but  in  no 
case  shall  they  pat  one  of  their  own  number  upon  the  list.  Act 
No.  65.  Subsequently  at  the  same  session  the  law  in  question  was 
passed  and  was  amended  in  1883.     (Act  91  of  1883.) 

It  will  be  seen  from  this  view  that  the  legislature  has  frequently, 
and  I  think  with  entire  propriety,  legislated  not  only  upon  the 
subject  of  qualifications  of  jurors,  but  as  to  the  persons  or  officers 
by  whom  the  list  of  jurors  should  be  selected.  The  right  of  trial 
by  jury  remains  as  it  existed  at  the  time  of  the  adoption  of  the 
Constitution  and  was  known  to  the  previous  jurisprudence  of  the 
State.  The  incidents  of  such  trial,  which  were  so  known  and 
recognized,  which  are  essential  to  the  enjoyment  of  the  right 
whether  they  pertain  to  the  method  of  obtaining  or  to  the  persons 
who  compose  the  jury,  cannot  be  impaired  or  destroyed  without 
violating  this  constitutional  provision. 

It  was  held  in  ffWv.  People,  16  Mich.  351,  that  the  jury  in 
criminal  cases  must  consist  of  twelve,  and  that  all  mast  have  the 
qualifications  of  being  electors.  In  this  case  one  alien  was  em- 
braced in  the  panel  and  the  conviction  was  set  aside.  In  People  v. 
Marion,  29  Mich.  31,  it  was  said  that  "  it  is  one  of  the  most  essen- 
tial features  of  the  right  of  trial  by  jury  at  common  law  that  no 
jury  should  be  compelled  to  find  any  but  a  general' vettiict  in  crim- 
inal cases,  and  the  removal  of  this  safeguard  would  -violate  its 
design  and  destroy  its  spirit."  In  Underwood  v.  People',  33.&fich 
1,  it  was  held  that  "the  right  of  trial  by  jury  is  secured  by  con-  <" 
ttitutional  provisions,  and  it  would  not  be  competent  to  make  any 
substantial  changes  in  its  character; "  and  in  Swart  v.  Kimball, 
43  Mich.  448,  Mr.  Justice  Cooley,  in  expressing  the  opinion  of 
the  court  upon  this  provision  of  the  Constitution,  said:  "The 
right  is  to  remain.  What  right  ?  Plainly  the  right  as  it  existed 
before;  the  right  to  a  trial  by  jury  as  it  had  become  known  to  the 
previous  jurisprudence  of  the  State.  The  right  is  not  described 
here;  it  is  not  said  what  shall  be  its  incidents;  it  is  mentioned  as 
Kimething  well  known  and  understood  under  a  particular  name; 
ud  by  implication  at  least  even  a  waiver  of  its  advantages  are 


1Q2  MICHIGAN, 

People  v.  Harding. 

forbidden.  If  the  accused  himself  cannot  waive  them  plainly  the 
legislature  cannot  take  them  away.  The  nest  section  of  the  Con- 
stitution repeats  the  guaranty  of  this  method  of  trial  '  in  erery 
criminal  prosecution,'  and  nothing  is  better  settled  on  the  authori- 
ties than  that  the  legislature  cannot  take  away  a  single  one  of  its 
substantial  and  beneficial  incidents."        * 

These  citations  are  sufficient  to  show  that  all  the  essential  in- 
cidents of  the  trial  by  jury,  as  it  existed  at  the  time  of  the  adoption 
of  our  Constitution,  are  protected  by  this  guaranty. 

The  question  under  consideration  does  not  however  have  refer- 
ence to  the  trial,  but  precedes  it,  and  appertains  to  the  selection 
of  the  jury.  In  England  the  selection  has  usually  been  made  by 
the  sheriff  from  the  class  of  persons  whose  qualifications  have  been 
prescribed  by  statute;  and  that  officer,  under  our  statute,  performs 
'that  duty  in  cases  where  a  special  jury  is  allowed.  The  manner  of 
the  selection,  and  the  person  or  persons  by  whom  the  selection  was 
to  be  made,  was  often  the  subject  of  change  by  the  legislative  power, 
both  in  England  and  America,  but  it  was  never  supposed  that  this 
was  an  infringement  of  the  right  of  jury  trial,  so  long  as  the  selec- 
tion was  made  by  an  impartial  person,  acting  free  from  bias  or  cor- 
ruption. A  challenge  to  the  array,  which  is  one  of  the  essential 
incidents  of  jury  trial,  has  been  regarded  as  a  sufficient  safeguard 
against  the  partiality  or  default  of  the  officer  who  selected  or  sum- 
moned the  panel;  and  I  have  no  doubt  that  this  challenge  wonld  lie 
to  the  action  of  the  board  of  jury  commissioners  appointed  under 
this  act,  where  *t>  would  at  common  law  to  the  action  of  the  sheriff  ■ 
or  his  BubortfuiKta-'  officers  in  selecting  or  summoning  a  jnry. 

It  is  oVqaed  that  this  law  violates  the  principle  of  local  Belf-gov- 
eriimefij;  'underlying  the  Constitution,  and  recognized  by  that  in- 
.strj&Tnent;  that  the  functions  to  be  performed  by  these  officers  are 
local  in  their  nature,  and  pertain  to  the  local  administration  of  the 
affairs  of  the  mnnicipality.  From  what  has  been  said  it  is  quite 
apparent  that  it  has  been  the  uniform  practice  of  the  legislature 
to  cast  the  duty  of  selecting  jurors  to  serve  in  courts  of  record  upon 
local  officers  of  the  townships  and  wards.  This  has  been  so  in  this 
State  since  1827,  and  substantially  the  same  officers  have  been  re- 
quired to  perform  that  duty;  and  since  the  selection  is  required  to 
be  made  from  the  assessment-rolls  of  the  township  and  ward,  there 
is  a  manifest  propriety  in  providing  that  the  assessing  officer  shall 
Ik-  one  of  the  persons  to  make  the  selection.     Presumably,  ho  comes 
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in  contact  with  and  is  personally  acquainted  with  the  qualifications 
of  the  persons  named  on  hiB  roll,  and  is  better  qualified  to  discharge 
the  doty  than  any  other  person  could  well  be.  The  township  clerk 
and  aldermen  arc  also  local  officers  whose  acquaintance  with  the 
electors  of  their  respective  towns  and  wards  may  be  presumed. 
The  office  of  assessor  is  not  a  constitutional  one.  The  legislature 
may  create  or  abolish  the  office  at  pleasure.  The  offices  of  super- 
visor and  township  clerk  are  named  in  that  instrument,  but  it  ex- 
pressly says  i  hat  their  powers  and  dnties  shall  be  prescribed  by  law. 
But  the  question  arises,  is  the  selection  of  jurors  a  duty  that  can  be 
said  to  belong  to  the  local  officers  named,  as  matter  of  right. 
Has  the  duty  been  exercised  so  long  in  connection  with  the  dutie 
of  those  offices  that  its  exercise  is  implied  in  the  name?  I  think  not. 
Neither  do  I  think  the  duties  involved  are  of  a  local  administrative 
character.  In  selecting  a  jury,  whether  the  duty  is  performed  by 
the  supervisor  and  town  clerk,  or  by  the  assessor  and  aldermen,  or 
again  by  the  board  of  jury  commissioners,  the  act  does  not  involve 
the  :  id  ministration  of  local  affairs.  It  requires  a  knowledge  of  men, 
and  the  exercise  of  discretion  and  discrimination,  but  it  is  not  of  a 
judicial  nature.  It  determines  no  one's  rights.  In  the  record 
lieforc  us  the  question  is  presented  as  one  purely  connected  with 
the  administration  of  the  criminal  laws  of  the  State.  And  upon 
this  subject  Mr.  Justice  Christiancy,  in  Hill  v.  People,  at  page 
857,  says  :  "  The  true  theory,  we  think,  is  that  the  people,  in  thsir 
political  or  sovereign  capacity,  assume  to  provide  by  law  the  proper 
tribunals  and  modes  of "  trial  for  offenses,  without  consulting  the 
wishes  of  the  defendant  as  such ;  and  upon  them  therefore  de- 
volves the  responsibility,  not  only  of  enacting  such  laws,  but  of 
carrying  them  into  effect  by  furnishing  the  tribunals,  the  panels  of 
jurors,  and  other  safeguards  for  his  trial,  in  accordance  with  the 
Constitution,  which  secures  his  rights." 

The  enforcement  of  criminal  law  concerns  the  State  at  large.  It 
is  not  confined  to  one  locality  more  than  another.  The  fact  that 
the  State  has  been  accustomed  to  confide  to  local  agencies  as  the  in- 
struments of  its  enforcement  does  not  deprive  the  State- of  the  obli- 
gation to  try  offenders,  or  make  such  trial  subject  to  local  con- 
trol. What  was  said  by  Mr.  Justice  Campbell  in  People  v.  Hurl- 
hut,  34  Mich.  S3,  is  pertinent  to  the  question  under  consideration, 
namely:  "  The  preservation  of  the  peace  has  always  been  regarded, 
both  in   England  and  in  America,  as  one  of  the  meet  important 
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prerogatives  of  the  State.  It  is  not  the  peace  of  the  city  or  count;, 
but  the  peace  of  the  king  or  State,  that  is  violated  bj  crimes  and 
disorders.  The  prosecution  is  on  behalf  of  the  State.  Our  Con- 
stitution confides  the  judicial  power  to  no  courts  but  those  organ- 
ized under  the  direct  sanction  and  regulation  of  State  law.  i'o 
portion  of  this  power  can  be  delegated  to  cities.  Courts  ma;  be 
established  to  act  in  municipalities,  and  their  judges  may  be  elected 
by  the  citizens,  bnt  their  powers  must  all  be  defined  by  State  legis- 
lation, which  authorizes  and  establishes  them.  The  number  and 
qualification  of  jurors  are  under  State  control." 

In  the  exercise  of  this  prerogative  it  seems  to  me  that  it  is  per- 
fectly competent  for  the  legislature  to  appoint  a  board  of  officers, 
and  invest  them  with  the  authority  to  select  from  the  whole  body 
of  persons  qualified  to  serve  as  jurors  a  sufficient  number  to  form  a 
panel  for  the  trial  of  offenses  against  the  laws  of  the  State.  Nor 
does  it  make  any  difference  that  the  expense  of  the  board  is  to  be 
paid  from  the  treasury  of  the  oonnty  of  Wayne.  The  legislature 
may  have  considered  this  a  just  apportionment  of  the  public  harden 
for  this  county  to  bear;  and  there  is  no  more  legal  objection  to  it 
than  there  is  to  paying  juries  from  the  county  treasury.  People  v. 
Board  of  County  Auditors,  13  Mich.  233.  If  any  inference  is  to 
be  drawn  from  the  payment  of  the  expenses  by  the  county,  it  would 
be  against  the  claim  of  the  board  being  local  officers,  and  would 
rather  point  to  their  being  considered  as  State  agencies.  When  the 
nature  of  their  functions  is  determined,  and  the  class  of  agencies 
to  which  they  belong  resolved,  the  question  is  solved  so  far  as  it 
affects  constitutional  rights.  Their  functions  are  not  judicial,  but 
ministerial,  involving  a  certain  amount  of  discretion,  it  is  true  — 
but  nearly  all  ministerial  acts  involve  the  exercise  of  discretion  — 
and  they  belong  to  the  class  of  State  agencies  employed  in  the  ad- 
ministration of  justice.  It  is  competent  for  the  legislature,  acting 
for  the  State,  to  discontinue  the  use  of  local  organization  and  offi- 
cers in  executing  the  duties  devolved  upon  it,  and  create  new  offices 
or  agencies  for  that  purpose,  and  to  elect  or  appoint  persons  to  fill 
such  offices  in  such  manner  as  to  them  shall  seem  best. 

I  find  no  constitutional  objection  to  the  law  in  question,  and  the 
Recorder's  Court  is  advised  to  proceed  to  judgment 

The  other  justices  concurred. 
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Municipal  corporation  —  coatting  in  ttrtet*. 

A  dtj  by  deeigtiatiug  a  particular  street  for  coasting  does  not  render  itself  lia- 
ble for  an  injury  inflicted  by  wasters  upon  a  person  passing  In  the  street. 

CASE.     The  opinion  states  the  facts.     The  defendant  had  judg- 
ment below. 

Fred.  A.  Maynard,  for  appellant. 

J.  W.  Ransom,  for  appellee. 

Coolky,  J.  In  this  case  the  defendant  had  judgment  on  de- 
murrer to  the  plaintiff's  declaration,  and  the  plaintiff  appeals. 

The  action  is  trespass  on  the  ease,  and  the  grievance  complained 
of  is  that  the  defendant  city  having  by  its  charter  full  and  com- 
plete authority  to  keep  the  public  streets  therein  in  repair,  to  re- 
move nuisances  therefrom,  to  regulate  amusements  therein,  and  to 
prevent  any  unlawful,  improper  and  dangerous  use  thereof,  did,  in 
the  attempted  exercise  of  its. powers,  at  a  meeting  of  its  common 
council,  held  December  11,  1882,  designate  and  set  aside  Fountain 
street  as  one  of  a  number  of  public  streets  and  highways  in  said 
city  in  which  the  unlawful  and  dangerous  sport  and  amusement  of 
coasting  and  commonly  called  sliding  down  hill,  could  be  engaged 
in  by  all  persons  desiring  to  participate  in  the  same;  that  on  De- 
cember 14,  1882,  said  street  was  covered  with  snow  and  ice,  and  a 
large  number  of  men  and  boys,  in  pursuance  of  the  permission  of 
the  defendant  so  given,  did  assemble  on  said  Fountain  street,  and 
did  then  and  there  engage  and  participate  in  the  said  sport  or 
amusement,  and  did  so  obstruct  the  said  street  by  means  thereof  as 
to  hinder  and  prevent  ordinary  travel  and  passage  over  and  upon 
the  same,  and  to  cause  a  public  nuisance;  and  a  valuable  horse  of 
the  plaintiff  which  he  was  then  driving  with  due  care  on  said  street 
wag  run  into  by  one  of  the  vehicles  then  and  there  used  in  coasting, 
and  called  a  bob,  upon  which  were  a  number  of  men  and  boys,  and 
was  seriously  and  permanently  Injured  and  disabled.  The  sole 
Vol.  LI  — 14 
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question  in  the  case  ie  whether  the  declaration  sets  forth  ony  cause 
of  action  against  the  city  for  this  injury. 

The  wrong  attributed  to  the  city  ie  that  through  its  common 
council  it  gave  permission  for  the  nee  of  Fountain  street  for  the 
amusement  of  coasting.  This  permission  was  given  in  iiaeamed 
exercise  of  the  legislative  power  conferred  upon  the  city  to  control 
the  use  of  the  streets,  and  the  action  raises  the  question  whether  a 
municipal  corporation  can  be  liable  as  for  a  tort,  for  injurious  con- 
sequences resulting  from  an  exercise  of  its  legislative  authority. 
Legislative  power  whether  held  by  the  law-making  authority  of  the 
State,  or  by  municipal  bodies,  is  in  its  nature  governmental 
and  discretionary,  and  it  is  conceded  by  counsel  for  the  plaintiff 
that  as  a  general  rule  a  right  of  action  as  for  a  tort  will  not  arise 
from  any  exercise  of  discretion  in  respect  to  it.  This  general  rule 
has  been  several  times  acted  upon  in  this  State.  Gale  v.  Enlnmo- 
«w,  23  Mich.  344;  s.  c,  9  Am.  Rep.  80;  Pontine  v.  Carter,  32 
Mich.  164;  Detroit  v.  Bookman,  34  Mich.  135;  S.  C,  33  Am.  Rep. 
507;  Lansing?.  Toolan,  37  Mich.  152;  Tootan  v.  Lansing,  38  Mich. 
315.  It  bas  also  been  very  generally  applied  elsewhere  under  cir- 
cumstances almost  innumerable  in  variety,  as  the  following  cases, 
among  many  others,  will  show;  Governor,  etc.,  v.  Meredith,  4  T. 
R.  796;  Smith  v.  Washington,  20  How.  135;  Transportation  Go.  v. 
Chicago,    99  U.    S.   635;   Wilson  v.    New    Tories    1    Henio,    595; 

43  Am.  Dec.  719;  MiUs  x.  Brooklyn,  SI  N.  Y.  489;  Masterton  v. 
Vernon,  58  N.  Y.  391;  Smith  v.  Mayor,  etc.,  66  N.  Y.  295;  s.  c, 
23  Am.  Rep.  53;  Creal  v.  Keokuk,  4  Green  (Iowa),  47;  Kellry 
v.  Milwaukee,  18  Wis.  83;  O'Connor  v.  Pittsburgh,  18  Penn.  St. 
187;  Fair  v.  Philadelphia,  88  Penn.  St.  309;  B.  a,  32  Am  Rep. 
455;  Vincennesv.  Richards,  23  Ind.  381;  Roily.  Indianapolis,  52 
Ind.  547;  Lees.  Minneapolis,  23  Minn.  13;  Alden  v.  Minneapolis,  34 
Minn.  254;  Lynch  v.  Mayor,  etc.,  76  N.  Y.  60;  s.  c,  32  Am.  Rep.  371 ; 
Dorman  v.  Jacksonville,  13  Fla.  538;  s.  c,  7  Am.  Rep.  253;  Simmons 
v.  Camden,  26  Ark.  276;  8.  c,  7  Am.  Rep.  620;  fblhmes  v.  New  Haven, 

44  Conn.  240;  a.  c,  26  Am.  Rep.  447;  Cheever  v.  Shedil,  13  Blatchf. 
358.  Some  of  these  were  cases  in  which  it  seemed  very  plain  that  the 
local  legislature  had  seriously  misjudged  the  public  interest  in  the 
action  it  had  taken;  but  the  fact  remained  that  the  question  of  discre- 
tion had  been  submitted  to  its  judgment,  and  not  to  that  of  any  other 
tribunal;  and  when  it  had  acted  the  decision  was  of  necessity  final. 
Oases  like  Hayl  v.  Hudson,  27  Wis.  G56;  s.  c,  9  Am.  Rep.  473; 
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Can-  v.  Northern  Liberties,  35  Penn.  St.  32-i;  Lynch  v.  Mayor, 
?6  N.  y.  60;  a.  c,  32  Am.  Rep.  471;  EvamvUU  v.  /teisr,  84  Ind. 
355;  and  Wakefield,  v.  JV«««,  12  R  I.  75;  s.  c,  34  Am.  Rep.  598,  in 
which  in  consequence  of  the  failure  to  provide  sufficient  sewerage  for 
the  streets,  the  adjoining  proprietors  were  seriously  damnified,  illus- 
trate the  rule  in  a  very  clear  and  strong  light,  as  do  also  some  of  the 
cases  in  which  reasonable  and  prudent  regulations  for  the  public  bone- 
fit  and  protection  had  been  suspended  temporarily  or  in  particular 
cawt  to  the  detriment  of  individual  citizens.  Thus  a  city  was  held  not 
liable  for  licensing  the  construction  of  a  wooden  building  within 
its  fire  limits,  from  the  erection  of  which,  as  the  plaintiff  averred, 
his  own  building  took  fire  and  was  destroyed  {Forsyth  v.  Atlanta, 
45  Ga.  162;  a.  0.,  12  Am.  Rep.  57G.  See  Wheeler  v.  Cincinnati,  19 
Ohio  St  19;  b.  c,  2  Am.  Rep.  368);  or  for  suspending  an  ordinance 
forbidding  cattle  being  at  large  in  the  streets,  in  consequence  of 
which  the  plaintiff  was  gored  by  a  vicious  ox  {Rivers  r.  Augusta, 
6$  Ga.  376:  a.  c,  38  Am.  Rep.  787);  or  for  suspending  an  ordinance 
forbidding  the  use  of  fireworks  within  the  city,  the  plaintiffs  house 
having  been  burned  by  the  explosion  of  fireworks  during  the  sus- 
pension {Hill  v.  Charlotte,  Ti  N.  C.  55;  s.  c.  21  Am.  Rep.  451); 
or  for  arranging  for  a  parade  of  the  fire  department  by  stretching  a 
rope  across  the  street,  with  which  the  plaintiff  came  into  collision. 
Simon  v.  Atlanta,  67  Ga.  618;  a.  c,  44  Am.  Hep.  739. 

Bnt  on  the  other  hand,  if  the  act  which  was  done  by  a  municipal 
corporation  would  be  tortious  if  done  by  a  natural  person,  the  cor- 
poration is  held  liable  for  it  to  the  same  extent,  and  for  the  same 
reasons  that  the  natural  person  would  have  been.  The  legal  pro- 
tections of  property  are  the  same  against  artificial  persona  as  againBt 
others,  and  the  State  itself,  or  any  one  of  its  municipalities,  has  ho 
more  power  to  deprive  the  owner  of  his  possessions  than  has  the 
private  citizen.  It  haa  therefore  been  held  that  though  a  city  is 
not  responsible  because  of  any  failure  to  provide  proper  sewerage 
yet  if  the  effect  of  the  construction  of  one  of  its  public  works  shall 
be  to  collect  water  and  cast  it  upon  the  land  of  an  individual  where 
it  would  not  otherwise  flow,  the  city  is  liable.  Ashley  v.  Port  Huron* 
35  Mich.  296;  a.  c,  24  Am.  Rep.  552,  and  cases  cited;  Rhode*  v. 
Cleveland,  10  Ohio,  159;  Turner  v.  Dartmouth,  13  Allen,  291;  Wil- 
ton v.  New  Bedford,  108  Mass.  261;  a.  c,  11  Am.  Rep.  352:  Byrnes 
v.  Cohoe*,  67  N.  Y.  204;  Inman  v.  Tripp,  11  R  I.  620;  8.  a,  23 
Am.  Rep.  630;  ThurUon  v.  St.  Jottph,  51  Mo.  51":  s.  c,  11   Am. 
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Rep.  463;  Gittison  v.  Charleston,  16  W.  Va.  282;  b.  c,  37  Am.  Rep. 
763;  Templin  v.  Iowa  City,  11  Iowa,  59;  Ellis  v.  Iowa  City,  29  Iowa, 
329;  Ross  v.  Clinton,  16  Iowa,  606;  a.  c,  26  Am.  Sep.  169;  Van 
.Pelt  v.  Davenport,  12  Iowa,  306;  8.  c,  20  Am.  Rep.  632;  O'Brien 
t.  &.  Paul,  26  Mian.  333;  s.  c,  33  Am.  Bep.  170;  Dixon  r.  Baker, 
66  HI.  518;  s.  0.,  16  Am.  Rep.  591;  Indianapolis  r.  Lawyer,  38 
Ind.  348;  Indianapolis  v.  Tate,  39  Ind.  282;  Wets  v.  Madison,  75 
Ind.  241;  s.  c,  89  Am.  Rep.  135.  So  though  a  city  is  not  liable 
for  a  consequent  diminution  of  the  value  of  adjacent  property 
resulting  from  the  grading  of  a  street  ( Pontine  v.  Carter,  32  Mich. 
161),  yet  if  in  the  grading  earth  is  thrown  upon  the  lands  of 
individuals,  this  is  a  trespass  for  which  the  city  must  respond. 
Henderxhott  v.  Ottumwa,  16  Iowa,  658;  a.  o.,  26  Am.  Rep.  182. 
See  Stack  v.  East  St.  Louis,  85  I1L  377;  8.  c,  28  Am.  Rep.  610. 
And  a  city  has  no  more  right  to  obstruct  a  water-course  to  the 
prejudice  of  riparian  proprietors  than  has  any  individual.  Law- 
rence v.  Fairhaven,  5  Gray,  110.  In  Iowa  it  has  been  held  that  if 
a  city  which  under  its  charter  has  no  power  to  grant  permission  for 
the  use  of  a  steam-motor  on  its  streets,  shall  nevertheless  assume 
to  do  so,  and  the  motor  is  used  and  a  horse  is  frightened  thereby, 
the  city  will  be  liable  in  damages.  Stanley  v.  Davenport,  51  Iowa, 
463;  s.  c., 37  Am.  Rep.  216.  And  in  Wisconsin  it  is  held  that  any 
dangerous  and  illegal  use  of  a  city  street  under  the  license  of  its 
common  council  will  be  a  nuisance  for  the  consequences  of  which 
the  city  must  respond.  Little  v.  Madison,  12  Wis.  643;  s.  c,  21 
Am.  Rep.  135;  and  19  Wis.  606.  And  it  has  been  held  by  this 
court  that  it  was  no  defense  to  a  suit  against  a  village  for  a  trespass 
committed  by  its  marshal  under  the  orders  of  the  common  council, 
that  the  council  was  acting  under  a  claim  of  right  upon  a  subject 
over  which  it  had  general  jurisdiction  under  the  village  charter. 
Sheldon  v.  Kalamazoo,  31  Mich.  363.  The  same  doctrine  is  recog- 
nized in  Buskirk  v.  Strickland,  17  Mich.  389. 

Counsel  for  the  plaintiff  contends  that  these  cases  should  rule 
the  one  at  bar;  that  the  common  council,  by  the  permission  it  gave 
for  the  use  of  Fountain  street  for  coasting,  licensed  a  nuisance  in 
a  public  highway,  and  that  the  city  is  responsible  precisely  as  it 
would  be  if  the  nuisance  had  been  cauBed  under  its  command  and 
by  its  agents.  Schultz  v.  Milwaukee,  19  Wis.  251;  8.  c,  35  Am. 
Rep.  779,  is  supposed  to  support  this  view;  as  does  also  very 
ltrongly  Mayor,  tic,  v.  Marriott,  9  Md.  160.     If  it  were  unques- 
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tionable  that  coasting  upon  a  public  highway  was  always  a  nuisance 
there  would  be  much  plausibility  in  this  contention,  and  perhaps 
it  should  be  accepted  as  Bound.  But  in  Hutchinson  t.  Concord,  41 
VL  271,  and  again  in  Faulkner  v.  Aurora,  85  Ind.  180;  8.  c,  44 
An.  Rep.  1,  it  was  taken  for  granted  that  coasting  upon  a  public 
»ay,  when  not  expressly  prohibited  by  law,  might  be  entirely  inno- 
oent;  and  we  do  not  see  how  the  contrary  oould  well  be  held.  It 
has  been  decided  in  several  cases  that  a  municipal  corporation, 
charged  by  statute  with  the  duty  of  keeping  the  public  ways  in 
repair,  cannot  be  held  chargeable  with  the  consequences  of  coasting 
upon  its  roads,  on  the  ground  of  this  use  of  them  constituting  a 
defect  Shepherd  v.  Chelsea,  4  Allen,  113;  Pierce  v.  New  Bedford, 
129  Mass.  534;  8.  c,  37  Am.  Rep.  387;  Hutchinson  v.  Concord,  41 
Vt.  271;  Faulkner  v.  Aurora,  85  Ind.  130;  8.  c,  44  Am.  Rep.  1; 
Hag  v.  Manchester,  46  N.  H.  59.  These  oases  are  not  questioned 
or  criticised  by  counsel  for  the  plaintiff.  But  coasting  does  not 
necessarily  interfere  with  the  customary  use  of  the  street,  and 
might  be  indulged  in  with  no  serious  inconvenience  to  any  one, 
not  only  in  many  places  in  the  country  towns  but  even  within  the 
limits  of  incorporated  cities  and  villages.  We  are  accustomed  to 
make  our  public  ways  four  rods  in  width,  but  it  is  not  expected 
that  the  whole  four  rods  will  be  occupied  for  travel,  and  it  is  pos- 
sible to  make  use  of  parts  of  the  public  highways  without  en- 
croaching at  all  upon  the  portions  kept  in  repair  and  used  for 
passage.  It  is  also  true,  throughout  the  interior  and  western  States 
if  not  in  those  bordering  on  the  Atlantic,  that  in  laying  out  towns 
streets  are  dedicated  to  the  public  which  there  may  for  many 
years  be  no  occasion  to  improve  for  travel,  and  they  become  for 
some  time  mere  open  spaces  for  the  sports  and  recreations  of  those 
who  may  see  fit  to  make  use  of  them.  It  could  not  be  seriously 
contended  that  for  the  municipal  authorities  to  permit  coasting 
upon  such  a  street  would  be  to  license  a  public  nuisance.  On  the 
contrary,  as  the  sport  itself  is  healthful  and  exhilarating,  it  seems 
eminently  proper  if  the  street  is  not  put  to  other  public  use  that 
this  diversion  be  allowed,  if  not  expressly  sanctioned.  The  sport 
itself  is  not  entirely  foreign  to  the  purposes  for  which  public  ways 
are  established;  for  the  use  of  these  ways  for  pleasure  riding  is 
perfectly  legitimate,  and  coasting  is  only  pleasure  riding  in  a  series 
of  short  trips  repeated  over  the  same  road,  not  differing  essentially 
from  the  riding  in  sleighs  of  which  so  much  is  seen  on  some  of  the 
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streets  of  northern  cities,  when  suitable  weather  and  proper  condi- 
tion of  roads  invite  to  this  enjoyment. 

If  coasting  upon  a  public  highway  is  not  necessarily  a  nuisance, 
it  would  seem  plain  that  the  public  authorities  having  the  care  and 
superintendence  of  highways,  and  whose  duty  it  is  to  prevent  nui- 
sances or  to  abate  them,  must  have  some  discretion  to  determine 
when  and  where  the  sport  should  be  allowed  in  the  public  roads, 
and  when  and  where  forbidden.  The  common  council  of  a  city 
has  frequent  occasion  to  exercise  a  like  authority;  the  streets  must 
of  necessity  be  used,  even  in  the  most  compactly  built  parts  of  a 
city  —  perhaps  most  often  there  —  for  many  purposes  besides  travel 
and  business  traffic,  and  it  has  nerer  been  supposed  that  licensing 
such  use  would  render  the  city  liable  on  auy  common-law  principle. 
In  some  cases  there  may  be  a  statutory  liability;  but  it  is  not 
claimed  that  there  is  any  statute  in  this  State  which  will  render  the 
city  liable  for  the  action  of  the  legislature  in  licensing  the  use  of  a 
street  for  coasting,  or  that  this  plaintiff  has  auy  remedy  unless  it  is 
given  by  the  common  law.  The  case  presented  then  would  seem 
to  be  this:  "  The  common  council,  having  full  control  of  the  streets, 
has  licensed  the  use  of  a  particular  street  in  a  particular  way  differ- 
ing from  the  ordinary  use.  In  doing  so  it  must  be  supposed  to 
have  determined  that  the  use  in  that  way  will  not  interrupt  or  in- 
terfere with  such  customary  use  of  it  for  passage  or  travel  as  the 
public  may  have  occasion  for.  The  decision  to  this  effect  is  made 
in  the  exercise  of  its  discretionary  and  governmental  authority  over 
a  subject  confided  by  the  State  to  its  judgment,  and  is  presump- 
tively correct.  But  whether  correct  or  not,  no  appeal  from  the 
judgment  to  court  and  jury  has  been  provided  for,  and  therefore 
none  can  be  had.  An  indirect  appeal  by  suit  against  the  city  to  es- 
tablish a  liability  against  it  for  an  erroneous  legislative  determina- 
tion is  not  only  not  provided  for,  but  it  would  be  opposed  to  a  prin- 
ciple as  well  settled  and  as  familiar  as  any  in  government 

It  would  not  follow  that  parties  acting  under  the  permission 
would  not  be  liable.  Any  person  making  use  of  the  public  high- 
ways must  use  them  with  care,  and  must  have  due  regard  to  the 
rights  of  others.  Those  having  occasion  to  use  them  for  the  cus- 
tomary purposes  of  travel  and  passage  have  the  first  right,  and  their 
use  must  not  be  obstructed  except  under  circumstances  that  are 
quite  exceptional,  and  that  make  out  a  clear  excuse.  Whether 
there  were  such  circumstances  in  this  case  we  do  not  know,  as  we 
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have  before  ua  each  facts  only  as  are  given  in  the  declaration.  Wc 
agree  with  the  Circuit  judge  that  no  cue  is  made  ont  against  the 
city,  and  no  farther  question  is  before  ub. 

The  judgment  must  be  affirmed. 

Judgment  afirmtd. 

The  other  justices  concurred. 


Waisos  v.  Watbos. 

(58  Mloh.  188.) 

Sxtuetion  —  midtna — pecuniary  ability — etastff*. 

la  m  aetkm  for  seduction  evidence  of  what  defendant  had  told  the  plaintiff  he 
win  worth  ia  incompetent,  and  ao  ia  evidence  of  his  general  reputation  for 
duatitr.* 

CASE.     The  opinion  states  the  case.     The  plaintiff  had  judg- 
ment belov. 

John  T.  Holme*  and  Frtd,  A.  Maynard,  for  appellant. 

Godwin  db  EarU,  for  appellant. 

Cooley,  C.  J.  This  ia  an  action  on  the  case  to  recover  damages 
for  alleged  seduction.  The  plaintiff  had  been  living  in  the  family 
of  the  defendant  as  his  adopted  daughter  from  1872  to  1881,  being 
when  she  went  there  twelve  years  of  age.  She  claims  to  have  been 
seduced  by  him  in  the  summer  of  1875.  She  submitted  to  him, 
according  to  her  testimony,  unwillingly,  and  under  the  influence  of 
the  control  which  he  had  obtained  over  her  by  means  of  the  adopted 
relation.  A  child  was  born  to  her  in  July,  1881,  which  she  saya 
was  the  fruit  of  their  intercourse.  The  suit  was  begun  October 
31, 1881.  The  defendant  denies  that  sexual  intercourse  ever  took 
place  between  him  and  the  plaintiff.  The  case  has  twice  before 
been  in  this  court.  See  47  Mich.  427;  40  Mich.  540.  On  the  trial 
on  the  merits,  after  the  preliminary  qnestions  had  been  determined 
in  this  court,  the  plaintiff  recovered  judgment  for  94.000  damageB. 

[Minor  questions  omitted.] 

•  See  Draper  7.  Bator  (fll  Wis,  400),  50  Am.  Rep.  148. 
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When  the  plaintiff  was  giving  evidence  on  her  own  behalf  she 
was  asked  what  the  defendant  had  told  her  respecting  his  pecuni- 
ary circumstances.  Objection  was  made  to  the  question,  but  she 
was  allowed  to  answer,  and  she  stated  that  he  had  told  her  he  was 
worth  $30,000.  The  avowed  purpose  of  giving  this  evidence  was 
to  swell  the  damages.  In  the  instructions  to  the  jury  the  trial 
judge  did  not  pointedly  call  their  attention  to  it,  but  he  instructed 
them  that  in  awarding  damages  for  the  shame  and  ignominy  which 
the  plaintiff  has  suffered  by  reason  of  the  wrongful  act  of  the  de- 
fendant, they  might  award  to  the  plaintiff  such  sum  as  their  fair 
and  deliberate  judgment  and  discretion  should  dictate,  having  re- 
gard to  all  the  circumstances  of  the  case  —  the  seduction,  and  re- 
lation of  the  parties  before  and  at  the  time  of  the  alleged  wrong  to 
the  plaintiff.  The  jury  must  therefore  have  understood  they  were 
at  liberty  to  give  damages  with  some  regard  to  the  amount  of  the 
defendant's  pecuniary  means. 

If  this  were  an  action  for  breach  of  promise  of  marriage  the 
wealth  of  the  defendant  would  have  been  a  fair  subject  of  inquiry; 
but  this  is  for  the  obvious  reason  that  the  plaintiffs  lose  in  such  a 
case  has  direct  relation  to  the  means  of  the  man  she  was  to  marry. 
Miller  v.  Roster,  31  Mich.  175;  Bennett  v.  Beam,  14  Mich.  346;  s. 
c,  36  Am.  Rep.  412 ;  KelUy  v.  Riley,  106  Mass.  339;  8.  c,  8  Am. 
Rep.  336;  Eniffin  v.  McConwU,  30  N.  Y.  285.  In  several  cases  it 
has  been  held  that  similar  evidence  is  admissible  in  actions  brought 
for  malicious  injuries  to  plaintiff's  reputation.  Earney  v.  Paisley, 
13  Iowa,  89;  Hnyner  v.  Cowden,  27  Ohio  St.  292;  s.  c,  22  Am. 
Rep.  303;  Humphries  v.  Parker,  52  Me.  502;  Bennett  v.  Hyde,  6 
Conn.  21,  somewhat  qualified  in  Case  v.  Marks,  20  Conn.  218; 
Hosley  v.  Brooks,  20  111.  115.  In  Holmes  v.  Holmes,  61  111.  291,  it 
appears  to  have  been  received  by  the  court  with  some  degree  of  dis- 
satisfaction, and  in  Alabama  it  is  rejected.  Donnell  v.  Jones,  13 
Ala.  190;  Seay  v.  Greenwood,  21  Ala.  191;  Ware  v.  Cartledge,  21 
Ala.  622.  In  this  State  the  admission  of  such  evidence  has  been 
held  not  error,  where  the  judge  carefully  cautioned  the  jury  against 
giving  it  any  consideration  except  as  bearing  upon  the  injury  likely 
to  flow  from  slanders  by  a  man  of  the  defendant's  standing. 
Brown  v.  Barnes,  39  Mich.  211;  3.  c,  33  Am.  Rep.  375.  Like 
evidence  has  been  held  proper  in  some  cases  of  criminal  conversation. 
Yundt  v.  Harlrunft,  41  111.  9;  Rea  v.  Tucker,  51  III.  110;  Peters 
v.  Lake,  GG  111.  230;  8.  0.,  16  Am.  Rep.  593;  contra,  James  v.  Bid- 
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dia/jton,  G  Cur.  &  P.  589.  Some  courts  hold  this  evidence  admis- 
sible in  all  cues  of  tort  which  are  accompanied  by  Buch  circum- 
stances of  aggravation  as  are  proper  to  be  considered  in  measuring 
the  plaintiff's  damages;  and  it  has  been  received  incases  of  trespass 
to  the  person,  and  even  of  trespass  to  property.  Birchard  v.  Booth, 
4  Wis.  67;  McNamara  v.  King,  7  111.  432;  Smith  v.  WundorUeh,  70 
Dl.  426;  Belt  v.  Morrison,  87  Miss.  68;  Rom  v.  Motet,  9  Rich.  433; 
WCounell  v.  Hampton,  12  Johns.  234.  Its  reception  is  generally 
pot  upon  the  express  ground  that  one  purpose  of  the  suit  in  Bnch 
cases  is  to  punish  the  defendant;  and  that  such  damages  as  might- 
be  severe  punishment  to  a  poor  mau  would  be  no  punishment  at  all 
to  a  man  of  great  wealth.  In  actions  for  seduction  the  plaintiff  h.: 
sometimes  been  allowed  to  give  evidence  of  the  defendant's  pecuni 
ary  circn instances.  Qrablt  v.  Margraoe,  4  111.  372;  38  Am. 
Dec.  88;  White  v.  Murtland,  71  ID.  250;  B.  c,  2i  Am.  Rep.  100; 
Applegale  v.  Ruble,  2  A.  K.  Marsh.  128;  McAulay  v.  Birkhead,  13 
Ired.  28;  Clem  v.  Holmes,  33  Gratt,  722;  s.  c,  36  Am.  Rep.  793; 
Laeery  v.  Crooke,  52  Wis.  612;  s.  c,  38  Am.  Rep.  768.  But  in 
England  it  is  held  that  the  pecuniary  circumstances  of  defendant 
are  not  to  be  proved  in  suits  for  seduction.  Hodtoll  v.  Taylor,  L. 
!■,  9  Q,  B,  79;  and  Blackburn,  J.,  explains  Andrews  v. 
Atkey,  8  C.  &  P.  7.  which  has  been  supposed  to  lay  down 
a  different  rule,  and  shows  that  the  judge  in  that  case 
pointedly  omitted  to  include  the  defendant's  means  as  an  ele- 
ment of  damages.  In  Iowa  such  evidence  has  been  excluded 
in  actions  for  assault  and  battery  (Hunt  v.  Chicago,  etc.,  R.  Co., 
26  Iowa,  364;  Quengerech  v.  Smith,  84  Iowa,  348);  and  also  in  suits 
for  seduction.  Went  v.  Druff,  55  Iowa,  335.  In  Dam  v.  Wycoff, 
7  S.  V.  191,  193,  Gardiner,  J.,  is  an  action  for  seduction,  con- 
demns such  evidence  in  very  pointed  language.  'Che  suit  in  thai'. 
case  was  brought  by  the  master,  nominally  for  loss  of  service,  as  was 
formerly  the  case  here.  "The  elementary  writers,"  he  says,  "con- 
car  in  saying  that  damages  beyond  the  mere  loss  of  service  may  be 
given  for  the  dishonor  of  the  plaintiff  and  hij  family  and  for  injured 
feelings.  Bnt  those  damages  are  notwithstanding  intended  as  a 
compensation  for  an  actual  though  indefinite  injury  to  which  the 
plaintiff  has  a  right,  whatever  may  be  the  circumstances  of  the  de- 
fendant, and  upon  principle  to  nothing  more.  If  the  defendant 
cannot  show  his  property  in  mitigation  of  damages,  there  is  no 
reason  why  the  plaintiff  should  aggravate  them  by  proof  of  big 
Vul.  LI    - 16 
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wealth."  And  he  adds  with  much  good  sense:  "  There  can  be  no 
reason  why  twelve  men  wholly  irresponsible  should  be  allowed  to  go 
beyond  the  issue  between  the  parties  litigating,  and  after  indemni- 
fying the  plaintiff  for  the  injury  sustained  by  him  proceed  as  con- 
servators of  the  public  morals  to  punish  the  defendant  in  a  private 
action  for  an  offense  against  society." 

In  Illinois  it  has  been  held  in  one  case  that  the  property  of  the 
plaintiff,  as  well  as  the  wealth  of  the  defendant,  may  be  an  element 
in  aggravation  of  damages  in  cases  of  malicious  torts.  McNamara 
v.  King,  7  111.  433.  But  there  could  be  no  genera)  rule  to  that 
effect.  See  Chicago  v.  ffBrmnan,  85  111.  164.  It  has  been  de- 
cided in  that  State  that  evidence  of  the  pecuniary  circumstances  of 
one  of  two  joint  defendants  must  be  rejected,  because  its  tendency, 
if  received,  would  be  to  increase  the  damages  as  against  the  de- 
fendant, whose  means  were  leas,  and  bo  to  work  injustice.  Toledo, 
etc.,  R.  Co.  v.  Smith,  57  111.  517.  This  difficulty  in  the  application 
of  the  rule  ought  to  give  very  satisfactory  evidence  of  its  unsound 
ness;  for  the  rule,  if  founded  in  justice  and  reason,  ought  to  be, 
and  would  be,  as  applicable  in  one  case  as  another.  The  plaintiff's 
injury  is  no  greater  and  no  less  because  two  persons  united  in  com- 
mitting it,  and  the  measure  of  his  redress  ought  not  to  depend  on 
a  circumstance  unimportant  to  the  injury.  When  it  is  made  to  do 
so  it  is  because  the  court,  while  nominally  proceeding  to  give  com- 
pensation, is  really  losing  sight  of  compensation  in  the  endeavor  to 
measure  the  desert  of  punishment.  It  is  not  redressing  the  plaint- 
iff's injury,  but  it  is  punishing  the  defendant's  misconduct,  and  it 
Is  doing  this  with  the  aid  of  a  jury  who  in  respect  to  it  are  held 
under  none  of  the  restraints  which  govern  judicial  action  when  pun- 
ishment is  the  avowed  object  of  the  proceeding.  The  anomaly,  that 
a  jury  may  have  liberty  to  punish  at  discretion  for  a  tort,  when,  if 
the  act  were  a  crime,  the  penalty  would  be  carefully  limited  by  lawi 
and  that  they  may  award  the  penalty  they  agree  upon  to  a  private 
suitor  to  swell  his  actual  damages,  has  never  received  much  coun- 
tenance in  this  State.  Compensation  for  the  wrong  done  has  always 
been  held  to  be  the  object  to  be  attained;  and  while  all  circum- 
stances of  aggravation  have  been  received  in  evidence,  the  reception 
has  been  for  the  very  sufficient  reason  that  the  injury  to  the  plaint- 
iff was  the  greater  in  consequence  thereof,  and  that  his  compensa- 
tion ought  to  be  in  proportion.  The  increased  damages  are 
sometimes  spoken  of  as  exemplary,  as  in  a  sense  they  are;  but  in  a 
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leas  misleading  and  more  accurate  sense  they  are  compensatory. 
iffimiT.  Chandler,  11  Mich.  542;  Detroit  Pott  Go.  v.  MeArthur, 
16  Mich.  447;  Welch  v.  Ware,  32  Midi.  77;  Elliott  v.  Fan  Bwren,  83 
Mich.56;B.G\,  20  Am.  Rep.  668;  Livingtton  v.  Burroughs,  33  Mich. 
511;  A-una*  t.  Ztu»&r,  37  Mich.  25;  £«mw«  t.  Beam,  42  Mich.  346; 
8.  c,  36  Am.  Rep.  442. 

In  this  case,  the  plaintiff,  if  she  establishes  her  case,  should  re- 
cover such  damages  as  will  fairly  compensate  her  for  the  wrong  she 
has  suffered.  But  we  do  not  see  how  the  wealth  of  the  defendant 
can  add  either  to  the  shame  and  mortification  she  must  suffer,  or  to 
the  injurious  consequences  in  after  life.  If  wealth  could  be  inquired 
into  at  all,  the  inquiry  could  not  well  go  beyond  general  reputation; 
for  a  knowledge  of  actual  wealth  involves  an  inquiry  into  details, 
which  in  such  a  suit  would  render  necessary  a  collateral  investiga- 
tion more  troublesome,  in  many  cases,  than  the  principal  issue- 
But  proof  of  one's  wealth  by  general  reputation  would  be  only  a 
put  of  the  showing  of  his  standing  in  the  community;  and  the 
plaintiff  in  this  case  had  the  full  benefit  of  this  showing  without 
objection.  She  proved  that  the  defendant  was  a  considerable  farmer 
when  he  invited  her  to  his  house,  and  continued  to  be  such  a  farmer 
until  after  the  wrong  was  made  public,  and  his  importance  in  the 
community  was  apparent.  To  follow  this  showing  with  evidence 
that  he  admitted  his  property  to  amount  to  a  certain  sum  was-  to 
suggest  to  the  jury  the  idea  of  a  division  of  this  property  between 
the  defendant  and  the  woman  who  claimed  to  have  been  injured  by 
him.  This  is  not  a  very  safe  idea  to  BUggest  to  a  tribunal  supposed 
to  act  with  discretionary  authority,  and  whose  feelings  may  be  ex- 
cited by  a  pathetic  story,  under  the  influence  of  which  they  act  im- 
mediately.   The  evidence  ought  not  to  have  been  received. 

The  defendant  offered  to  show  that  his  general  reputation  for 
chastity  and  purity  of  life  had  always  been  good,  but  the  court  ex- 
cluded the  evidence.  This  is  complained  of  ;  but  no  authority  is 
support  of  its  reception  is  cited.  This  absence  of  authority  fur- 
nishes a  very  strong,  if  not  conclusive,  argument  against  the  evidence. 
Good  reputation  is  a  very  obvious  defense  in  such  a  case,  if  it  is 
admissible,  and  the  failure  to  resort  to  it  hitherto  must  be  referred 
to  a  general  understanding  that  the  courts  were  not  at  liberty  to 
receive  it.  In  criminal  oases  the  defendant  may  prove  good  reputa- 
tion for  what  it  is  worth  ;  but  the  weight  of  it  in  his  favor  would 
be  much  more  conclusive  in  some  oases  than  in  others.     In  oases 
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of  alleged  seduction  it  would  be  likely  to  have  less  importance  than 
in  cases  involving  accusations  of  wrongs  by  violence;  for  a  woman 
would  naturally  be  more  on  her  guard  in  the  case  of  a  notorious 
character  than  when  the  man  was  one  in  whom  the  community 
confided.  Indeed,  seduction  ie  often  the  result  of  an  intimacy 
originating  in  mutual  respect,  and  which  has  become  dangerous  be- 
fore the  parties  are  fairly  aware  of  it,  and  while  reputation  on  both 
sides  is  unblemished.  We  think  that  in  this  regard  the  court  com- 
mitted no  error. 

For  the  errore  which  have  been  pointed  out  there  must  be  a  new 
trial. 

New  trial  granted. 

Campbell  and  Shkbwood,  JJ.,  concurred;  Ohampun,  J.,  did 
not  sit. 


Lincoln  v.  Davis. 

(53  Mich,  sin.) 

Fithtry  ■-■  in  great  lake*. 

Fishing  in  the  great  lakes.  In  water  remote  from  the  laud,  is  a  bneinem  open 
to  all,  and  may  be  carried  on  even  with  stakes,  if  not  impeding  navigation  or 
forbidden  by  law. 

ASE.     The  opinion  states  the  oase.      The  plaintiff  had  judg- 
ment below. 


c 


Hatch  if  Cnoley,  for  appellant. 

J.  D.  Turiibull,  for  appellee. 

Champlin,  J.  Thunder  bay  is  a  portion  of  the  waters  of  Lake 
Huron.  The  bay  is  of  considerable  magnitude,  being  about  thir- 
teen miles  wide  at  its  mouth,  and  extending  from  South  Point  in  a 
north-westerly  direction  a  distance  of  fifteen  or  twenty  miles.  The 
shores  of  this  bay  are  quite  irregular,  and  indented  with  smaller 
bays,  one  of  considerable  size  being  known  as  Squaw  bay.  Sulphur 
island  is  situated  in  Thunder  bay,  between  one  and  two  miles  from 
the  mainland,  in  the  western  part  of  the  bay.  It  contains  about 
fifty-three  acres  of  land,  and  was  surveyed  and  sold  by  the  United 
States  government  as  lots  1  and  2  of  section  13  in  township  80 
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north,  range  8  east.  This  land  is  valuable  only  in  connection  with 
the  fisheries  in  Thunder  bay.  There  is  a  channel  between  it  and 
the  mainland  of  about  thirteen  feet  of  depth  of  water,  but  the  main 
channel  need  in  navigation  to  and  from  the  city  of  Alpena,  which 
is  situated  upon  the  bay,  lies  north-east  of  the  island. 

The  defendant  at  the  time  of  the  grievances  complained  of  was 
the  lessee  and  in  possession  of  Sulphnr  island.  He  had  been  for 
some  time  engaged  in  the  business  of  fishing  in  Thunder  bay,  in 
front  of  lands  owned  or  leased  by  him,  and  claimed  that  by  virtue 
of  his  lessor  being  the  owner  of  Sulphur  island,  he  was  the  pro- 
prietor of  the  soil  under  the  water  in  front  thereof,  and  controlled 
the  right  of  fishing  in  those  waters  by  means  of  trap-nets,  which 
cannot  be  used  without  the  aid  of  stakes  or  poles  driven  in  the 
ground.  The  plaintiff  is  also  a  fisherman,  and  some  time  in  June, 
1883,  caused  stakes  to  be  driven  in  Thunder  bay,  commencing 
about  a  mile  east  of  [Sulphur  island,  and  thence  continued  eastward 
for  a  distance  of  about  one  hundred  and  sixty  rods,  for  the  purpose 
of  affixing  thereto  trap-nets  for  fishing.  The  depth  of  water  where 
the  stake  nearest  the  island  was  driven  was  twenty-six  or  twenty- 
seven  feet,  and  where  those  were  driven  the  furthest  from  the  island 
the  depth  of  water  was  thirty-six  or  thirty-seven  feet.  The  defend- 
ant also  proceeded  to  drive  stakes  near  those  driven  by  the  plaintiff, 
and  notified  the  plaintiff  to  take  up  and  remove  those  placed  there 
by  him,  but  he  refused,  and  the  defendant  pulled  them  up  and 
they  floated  away  and  were  lost.  The  plaintiff  brought  trespass,  and 
recovered  under  the  charge'  of  the  court,  which  is  given  in  full  in 
the  margin.  [Omitting  it.] 
There  are  two  questions  presented  by  this  record: 

1.  Is  the  owner  of  land  bounded  by  the  waters  of  the  great  lakes, 
like  Lake  Huron,  entitled  to  the  rights  of  a  riparian  proprietor 
in  front  of  his  lands,  to  the  center  of  the  lake  ? 

2.  If  so,  do  such  rights  confer  upon  such  riparian  proprietor  the 
exclusive  right  of  fishing  in  the  waters  in  front  of  his  land,  by 
means  of  stakes  or  other  attachments  to  the  soil  under  water  ? 

The  plaintiff  bases  his  right  of  recovery  upon  the  public  right  of 
fishing  in  the  great  lakes.  By  the  common  law,  all  persons  have  a 
common  and  general  right  of  fishing  in  the  sea,  and  in  all  other 
navigable  or  tide  waters;  and  no  one  can  maintain  an  exclusive 
privilege  to  any  part  of  snob,  waters  unless  he  has  acquired  it  by 
grant  or  prescription. 
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In  the  case  of  Carter  t.  Marcot,  4  But.  2162,  it  was  declared 
that  in  rivers  not  navigable  —  that  is,  in  riven  not  affected  by  the 
tides  —  land- owners  had  the  right  of  fishing  on  each  side,  com- 
monly, to  the  middle  of  the  stream,  and  in  navigable  tide-water 
rivers  the  right  was  prima  fact*  ia  the  king,  and  was  public;  but  a 
private  person  may  have  an  exclusive  right  by  grant  or  prescrip- 
tion. 

The  decisions  in  England  have  been  uniformly  to  the  effect  that 
the  owner  of  land  bordering  on  streams  not  affected  by  the  flow 
and  refiow  of  the  tides,  whether  in  fact  navigable  or  not,  has  the 
exclusive  right  of  fishing  in  front  of  his  land  to  the  middle  of  the 
stream.  The  later  cases  are  full  as  strong  as  the  earlier.  In  the 
case  of  Mahnmsan  v.  ffDea,  10  H.  L.  Gas.  618,  the  court  said: 
"The  soil  of  navigable  tidal  rivers,  like  the  Shannon,  so  far  as  the 
tide  flows  and  reflows,  ia  prima  facte  in  the  crown,  and  the  right 
of  fishery  prima  facie  in  the  public  But  for  Magna  Gharta,  the 
crown  could  by  its  prerogative,  exclude  the  public  from  such  prima 
facie  right,  and  grant  the  exclusive  right  of  fishery  to  a  private  in- 
dividual, either  together  with  or  distinct  from  the  soil.  And  the 
great  charter  left  untouched  all  fisheries  which  were  made  several 
to  the  exclusion  of  the  public,  by  act  of  the  crown  not  later 
than  Henry  II."  In  Murphy  v.  Ryan,  Ir.  B.,  )*  0.  L.  143,  it  was 
held  that  the  public  could  not  acquire,  by  immemorial  usage,  any 
right  of  fishing  in  a  river  in  which,  though  navigable,  the  tide  did 
not  ebb  and  flow,  and  to  the  same  effect  is  Hargreavet  v.  Diddam*, 
h.  It,  10  Q.  B.  582.  In  Bloomfield  v.  Johnston,  Ir.  R.,  8  0.  L.  68 
(Exch.  Cham.),  it  was  held  that  the  public  has  not,  of  common 
right,  a  common  of  fishery  in  large  inland  waters,  in  which  the  tide 
does  not  Sow  and  refiow,  although  they  are  navigable.  A  case  de- 
cided in  the  House  of  Lords  in  1878,  and  cited  as  Britlow  v.  Cor- 
mimn,  3  App.  Cas.  641;  a.  c,  24  Moak  Eng.  431,  was  where 
the  plaintiff  brought  trespass  against  the  defendant  to  establish 
a  right  to  a  several  fishery  in  Lough  Neagh.  Defendant  alleged 
that  the  several  fishery  and  the  lands  covered  with  water  were, 
and  from  time  immemorial  had  been,  part  of  an  inland  sea,  called 
Lough  Neagh,  and  that  said  inland  sea  had  been  a  common 
or  public  navigable  inland  sea,  and  that  in  the  part  thereof 
mentioned,  every  subject  of  the  realm  had,  and  of  right  ought 
to  have,  the  right  and  privilege  of  fishing,  and  that  in  the 
exercise  of  that  right  he  committed  the  trespass  complained  of. 
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Thn  plaintiff  claimed  the  right  to  fish  through  a  royal  grant 
from  Charles  II.  in  1660,  and  another  in  1661  of  the  right  to 
fish  in  Lough  Neagh.  No  evidence  had  been  given  of  forfeiture, 
or  escheat,  or  other  source  of  title  in  the  king.  Lord  Cairns 
said:  "The  crown  has  no  de  jure  right  to  soil  or  fisheries  of 
a  longh  like  Lough  Neagh."  He  then  proceeds  to  describe  Lough 
Neagh  as  "the  longest  inland  lake  in  the  United  Kingdom, 
and  one  of  the  largest  in  Europe.  It  is  from  fourteen  to  sixteen 
miles  long,  and  from  six  to  eight  miles  broad.  It  contains 
nearly  100,000  acres;  but  though  it  is  so  large,  I  am  not  aware 
of  any  rule  which  would,  prima  facie,  connect  the  soil  or  fishings 
with  the  crown,  or  disconnect  them  from  the  private  ownership 
eitherof  riparian  proprietors  or  other  persons."  And  Lord  Black- 
biter  said:  "  The  property  in  the  soil  of  the  sea  and  of  estuaries 
and  of  rivers  in  which  the  tide  ebbs  and  flows  is  prima  facie  of  com- 
mon right  vested  in  the  crown.  It  is  clearly  and  uniformly  laid 
down  in  our  books,  that  where  the  soil  is  covered  by  the  water 
forming  a  river  in  which  the  tide  does  not  flow,  the  aoil  does  of 
common  right  belong  to  the  owners  of  the  adjoining  land;  and 
there  is  no  case  or  book  of  authority  to  show  that  the  crown  is  of 
common  right  entitled  to  land  covered  by  water,  where  the  water  ia 
not  running  water  forming  a  river,  but  still  water  forming  a  lake. 
*  *  *  I  own  myself  to  be  unable  to  see  any  reason  why  the  law 
should  not  be  the  same,  at  least  where  the  lake  is  so  small,  or  the 
adjoining  manor  so  large,  that  the  whole  lake  is  included  in  one 
property.  Whether  the  rule  that  each  adjoining  proprietor,  where 
there  are  several,  is  entitled  utgue  adfilum  aqua  should  apply  to  a 
lake  is  a  different  question.  It  does  not  seem  very  convenient  that 
each  proprietor  of  a  few  acres  fronting  on  Lough  Neagh  should 
have  a  piece  of  the  soil  of  the  longh  many  miles  in  length  tacked 
on  to  his  frontage.  But  no  question  arises  in  this  case  as  to  the 
rights  of  the  riparian  proprietors  amongst  themselves,  for  no  title 
is  made  by  either  party  through  any  one  as  riparian  owner.  It  is 
however  necessary  to  decide  whether  the  crown  has  of  common 
right  a  prima  facte  title  to  the  soil  of  a  lake  ;  I  think  it  has  not." 
It  is  evident  from  the  foregoing  citations  that  the  question  in 
England,  as  to  riparian  proprietorship  in  the  soil  under  lakes,  had 
not  been  judicially  settled  as  late  as  the  year  1878.  The  holding 
that  the  crown  does  not  of  common  right  prima  facie  own  the  title 
to  the  soil  under  the  waters  of  an  inland  lake,  leads  necessarily  to 
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the  other  conclusion,  that  such  soil  belongs  to  the  riparian  proprie- 
tor. But  the  case  can  form  no  guide  with  reference  to  riparian 
ownership  upon  the  great  inland  seas  bordering  this  State.  Lough 
Neagh,  the  largest  in  the  United  Kingdom,  is  too  small  to  be  the 
subject  of  any  comparison  with  Lake  Huron,  with  the  object  of 
ascertaining  by  any  analogy  whether  the  rules  or  principles  of  ripa- 
rian ownership  applied  to  one  should  govern  the  other. 

It  was  the  theory  of  monarchical  governments  that  the  king  was 
lord  of  the  sea,  and  the  owner  of  the  soil  while  it  was  covered  with 
water.  8  Bl.  Com.  262.  This  is  a  reasonable  doctrine,  and  founded 
in  good  sense.  It  would  be  absurd  to  suppose  that  any  private 
person  could  appropriate  to  his  own  exclusive  use  either  the  waters 
of  the  sea  or  the  soil  beneath  it.  The  public  right  of  navigation 
and  fishing  in  such  waters  should  not  be  rendered  subservient  to 
private  occupancy.  Title  by  occupancy  presumes  a  grant.  There 
must  be  an  owner  capable  of  granting  before  a  grant  can  be  made. 
If  there  be  no  owner  there  can  be  no  grant,  and  no  title  by  pre- 
scription. And  so  the  common  law  regarded  the  sovereign  as  owner, 
and  as  holding  the  title  in  trust  for  the  public  use  of  navigation 
and  fishing,  and  such  uses  as  should  subserve  the  general  welfare. 
The  same  reason  which  existed  during  the  origin  and  growth  of  the 
common  law  to  deny  the  right  of  riparian  proprietorship  in  the  bed 
of  the  sea  forbid  such  private  proprietorship  in  the  owner  of  land 
bordering  on  the  great  lakes.  "  All  titles  in  this  State  are  sup- 
posed to  have  been  granted  or  originally  recognized  and  confirmed 
by  the  United  States  or  by  this  State."  Gamble  v.  Hot,  40  Mich. 
564.  That  is  from  the  sovereign  power.  Before  the  admission  of 
this  State,  the  United  States,  as  sovereign,  had  political  jurisdiction 
of  the  whole  area,  including  the  navigable  waters  of  the  great 
lakes,  and  when  the  State  was  admitted  into  the  Union  this  politi- 
cal jurisdiction  devolved  upon  the  State,  and  the  title  to  the  soil 
under  the  navigable  waters  of  the  great  lakes  became  vested  in  the 
State  as  sovereign  to  the  same  extent  and  fur  the  same  reasons  that 
the  title  of  the  bed  of  the  sea  was  vested  in  the  king. 

If  the  defendant  has  any  title  to  the  land  under  the  waters  of 
that  portion  of  Lake  Huron  known  as  Thunder  bay,  he  must  have 
derived  it  either  by  a  grant  from  the  United  States  or  from  the 
State  of  Michigan.  He  claims  it  by  grant  from  the  United  States, 
and  in  virtue  of  his  riparian  proprietorship  in  Sulphur  island,  and 
that  as  a  concomitant  of  this  interest  in  the  soil  he  has  tbe  ezclu- 
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aive  right  of  fishery  in  the  inters  of  the  bay  in  front  of  the  island, 
at  least  so  far  as  the  driving  of  stakes  in  the  soil  and  the  use  of 
trap-nets  is  concerned.  What  then  are  the  boundaries  of  the  grant 
made  by  the  United  States  government  of  the  land  on  Sulphur 
island  ?  I  have  no  hesitation  in  saying  that  they  are  limited  by 
low-water  mark.  I  think  the  true  principle  is  laid  down  in  the  fol- 
lowing cases  :  Canal  Com'rs  v.  People,  5  Wend.  433;  Ghamplain, 
etc.  R.  Co.  v.  Valentine,  19  Barb.  484;  Fletcher  v.  Phelps,  SS  Vt 
857;  Jakewayy.  Barrett,  38  Vt.  31$;  Auttin  v.  Rutland  R.  Co., 
45  Vt  216;  Seaman  v.  Smith,  24  111.  521. 

In  State  v.  Oilmanton,  9  N.  H.  461,  Chief  Justice  Pakkbb  said: 
"  Where  a  grant  is  made  extending  to  a  river,  and  bounding  upon 
it,  the  center  of  the  stream  is  the  line  of  the  boundary,  if  there  is  no 
limitation  in  the  terms  of  the  grant  itself.  But  in  relation  to  grants 
bounding  on  ponds,  lakes,  or  other  large  bodies  of  standing  fresh 
water,  that  principle  does  not  apply,  but  the  grant  extends  only  to 
the  water's  edge."  See  also  3  Kent  Com.  429,  and  note  b;  Qould 
Waters,  §  203  and  cases  cited  in  note  3;  Angell  Water-conrses, 
§§  41,  42.  Such  also  is  the  construction  placed  upon  grants  of  the 
United  States  by  the  United  States  Supreme  Court.  Barney  v.  ■ 
Keokuk,  94  U.  S.  324;  Railroad  Co.  v.  ScJittrtneir,  7  Well.  272. 

In  England  where  the  common  law  had  its  origin,  there  were  no 
great  inland  seas,  such  as  our  great  lakes,  and  consequently  no  pre- 
cedent can  be  found  in  the  jurisprudence  of  that  country  which 
determines  the  applicability  of  the  common-law  doctrine  of  riparian 
rights  to  the  question  under  consideration.  Lake  Huron  is  esti- 
mated to  contain  twenty  thousand  square  miles,  while  the  Irish 
sea  is  computed  at  less  than  fifteen  thousand.  Lake  Michigan  con- 
tains more  than  twice  and  Lake  Superior  about  four  times  the  num- 
ber of  square  miles  contained  in  the  Irish  sea. 

If  we  look  for  analogies,  they  will  be  found  to  consist  in  the  re- 
semblance of  the  great  lakes  to  the  seas  which  surrounded  that 
country,  and  would  seem  to  call  for  the  application  of  the  same 
principles  as  to  boundaries  which  were  applied  to  lands  bordering 
on  those  seas,  with  this  difference:  as  there  is  no  periodical  ebb  and 
flow  of  tide  in  these  waters  the  limit  should  be  at  low  instead  of 
at  high-water  mark.  The  paramount  rights  of  the  public  to  be 
preserved  are  those  of  navigation  and  fishing,  and  this  is  best  ac- 
complished by  Limiting  the  grants  of  lands  bordering  on  the  great 
lakes  to  low-water  mark.  It  does  not  follow  however  that  the 
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owner  of  lands  thus  bounded  bus  no  rights  to  the  tue  of  the  water 
or  toil  beneath  it  It  is  well  settled  in  this  country  that  where  the 
law  is  that  the  owner  is  limited  by  either  high  or  low-water  mark, 
he  has  the  right  to  construct  warehouses,  wharves  or  piers  in  the 
water  in  front  of  his  land,  in  aid  of  and  not  obstructing  navigation. 
Railroad  Co.  v.  Sehurmtir,  7  Wall.  272;  Totes  v.  Milwaukee,  10 
Wall  497;  Providence  Steam-engine  Co.  v.  Providence,  etc..  Steam- 
ehip  Co.,  12  R.  I.  818;  Coburn  v.  Anus,  62  Oal.  385:  Mather  v. 
Chapman,  40  Conn.  382;  s.  a,  16  Am.  Rep.  46;  Drury  v.  Midland 
R.  Co.,  127  Maes.  571;  Boston  v.  Richardson,  10S  Mass.  351;  Lake- 
man  v.  Bumham,  7  Gray,  437;  State  v.  Sargent,  45  Conn.  358; 
Moulton  v.  IAbbeg,  37  Me.  472;  Clement  v.  Burn*,  43  N.  H.  609. 
In  some  States  this  right  is  said  not  to  exist  without  legislative 
authority.  Tinicum  Fishing  Co.  v.  Carter,  Gl  Penn.  St  21;  Oaritee 
v.  Baltimore,  53  Md.  432;  Alden  T,  Pinneg,  12  Fla.  348;  Iforfok  City 
v.  Cooke,  27  Gratt.  430;  Rice  v.  Ruddiman,  10  Mich.  125. 

The  defendant  claims  that  the  decisions  of  this  court  hare  settled 
the  question  of  riparian  ownership  to  lands  bordering  upon  the 
navigable  waters  of  this  State,  and  that  by  such  decisions  his  right* 
as  such  owner  cover  the  locus  in  quo  in  this  case;  and  he  cites  ub 
to  the  following  cases:  Rice  v.  Ruddiman,  10  Mich.  125;  Bag  City 
Gas-Light  Co.  v.  Industrial  Works,  28  Mioh.  183;  Pere  Marquette 
Boom  Co.  v.  Adams,  44  Mich.  404;  Watson  v.  Peters,  26  Mich. 
517;  Lorman  v.  Benson,  8  Mich.  18. 

None  of  the  foregoing  oases  involved  the  rights  of  riparian  own- 
ers of  land  bounded  by  the  waters  of  the  great  lakes.  In  the  case 
of  Rice  v.  Ruddiman,  Lake  Muskegon  was  treated  by  three  of  the 
judges  as  a  widening  of  the  Muskegon  river,  but  the  majority  of 
the  court  based  their  decision  upon,  the  well-recognized  principle 
that  the  owner  of  the  shore  had  the  right  to  make  use  of  the  shal 
low  waters  in  front  of  his  premises,  by  the  construction  of  wharves, 
buildings  and  other  improvements,  so  long  as  the  public  servitude 
was  not  thereby  impaired,  and  it  was  immaterial  whether  the  par- 
ticular place  in  controversy  was  a  part  of  Lake  Michigan  or  not 
The  case  of  Pere  Marquette  Boom  Co.  v.  Adams  was  clearly  the 
case  of  a  river,  although  called  Pere  Marquette  lake.  This  lake  is 
formed  by  a  widening  of  the  waters  of  the  river  before  they  reach 
Lake  Michigan,  and  no  reason  is  apparent  why  the  principles  ap- 
plicable to  rivers  should  not  govern  the  rights  of  riparian  proprie- 
tors upon  this  so-called  lake. 
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The  defendant  calls  attention  to  the  case  of  Richardson  v.  Prm- 
titt,  48  Mich.  88,  as  deciding  the  very  point  in  issue,  and  claims 
that  it  was  there  held  that  the  owner  of  lands  upon  the  shore  of 
Thunder  bay  does  own  the  soil  under  the  water  in  front  of  his  up- 
land, and  has  the  exclusive  enjoyment  of  the  usual  riparian  right 
appurtenant  thereto,  and  he  insists  that  the  only  question  to  be 
considered  is  the  extent  of  those  rights,  and  that  subject  to  the 
right  of  navigation,  there  is  no  limit  of  distance  from  the  shore, 
save  only  the  central  thread  of  the  stream  or  center  line  of  the  lake, 
and  that  there  is  no  limit  at  all  to  the  depth  of  water  in  which  he 
may  exercise  his  right  If  the  position  is  correct  that  the  owner 
of  hind  bounding  on  Thunder  bay  has  the  same  riparian  rights  that 
the  owner  of  land  bounded  by  a  river  or  other  stream  has,  then 
there  can  be  no  question  as  to  his  exclusive  right  to  fish  in  the  wa- 
ters where  plaintiff  had  attempted  to  in  this  case,  and  that  plaintiff 
was  a  trespasser,  and  defendant  was  justified  inremoving  the  stakes 
driven  by  plaintiff,  for  the  law  is  well  settled  that  riparian  proprie- 
tors upon  fresh-water  streams  have  the  exclusive  right  of  fishing 
in  the  voters  opposite  their  lands.  Gould  Waters,  §  182,  and  cases 
cited  in  note  1 ;  Angell  Water-courses,  §  SI;  Bart  v.  SiU,  1  Whart. 
124;  Beckman  V.  Kreamer,  43  111.  447. 

The  case  of  Richardson  v.  Prentiss  does  not  conflict  with  the 
news  I  have  expressed.  Although  the  case  discusses  the  rights  of 
riparian  owners,  and  refers  to  them  generally  in  the  language  of 
the  authorities  as  extending  ad  medium  filum  aqua,  yet  the  case 
presented  was  whether  a  person  after  selling  to  complainant  land 
bounded  by  the  waters  of  the  lake,  could  go  in  front  of  complain- 
ant and  appropriate  the  land  under  the  water.  The  grantor  had 
no  more  right  to  exercise  exclusive  dominion  over  the  soil  under 
water  in  front  of  the  lands  of  her  grantee  than  an  entire  stranger; 
and  it  is  clear  upon  all  the  authorities  that  complainant  had  certain 
riparian  rights  flowing  from  her,  being  the  owner  of  the  shore, 
which  neither  her  grantor  nor  any  other  person  could  deprive  her 
of  without  her  consent.  The  question  to  be  decided  was  whether 
the  complainunt'B  grantor  after  selling  the  shore  to  complainant, 
had  riparian  rights  in  front  of  the  lands  sold  which  she  could  ap- 
propriate to  her  own  private  and  exclusive  use,  and  it  was  held  that 
she  had  not,  and  that  the  complainant  had  a  right  to  be  protected 
against  the  unauthorized  appropriation  of  such  land  which  would 
deprive  her  of  her  access  to  the  water. 
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I  hare  already  cited  numerous  authorities  to  show  that  riparian 
rights  exist  on  the  banks  of  waters,  whether  navigable  or  not  nav- 
igable, whether  subject  to  ebb  and  now  of  tide  or  not.  The  subject 
is  fully  discussed  and  authorities  collated  in  Gould  Waters,  g§  124, 
140,  149. 

There  is  nothing  in  the  previous  decisions  of  this  State  which  de- 
termines the  defendant's  exclusive  right  of  fishing  at  the  point 
stated  in  the  declaration.  I  think  that  the  waters  of  Thunder  bay 
are  public  waters,  and  the  right  of  fishing  therein  is  a  common 
right  of  all  the  citizens  of  this  State  subject  only  to  the  paramount 
right  of  navigation,  and  is  the  subject  of  legislative  control.  Angell 
Tide-Waters,  gg  124,  21,  22;  McOreadg  v.  Virginia,  94  TJ.  S.  391; 
State  v.  Company,  49  N.  H.  260;  Sloan  v.  Biemiller,  34  Ohio  St 
492;  3  Kent  Com.  418.  These  fisheries  are  beginning  to  assume 
great  commercial  importance.  The  census  report  for  the  year  1880 
shows  that  the  capital  invested  in  the  fisheries  of  this  State  was 
nearly  half  a  million  of  dollars,  employing  seventeen  hundred  and 
eighty-one  men,  and  the  value  of  the  product  was  nearly  three- 
quarters  of  a  million  of  dollars. 

The  State  has  already  taken  the  subject  under  its  control.  There 
is  a  permanent  board  of  fish  commissioners,  and  laws  have  from 
time  to  time  been  passed  regulating  the  time  and  manner  of  catch- 
ing fish.  How.  Stat,  chap.  63.  Section  2172  of  this  chapter  pro- 
vides: 

"  It  shall  be  unlawful  for  any  person  or  persons  to  put  into  any 
of  the  waters  fronting  or  bordering  land  where  fish  are  taken  by 
the  legal  owner  or  occupant  of  such  lands,  any  vessel  or  ship  ballast, 
stone,  sand,  coal  cinder,  ashes,  log  slabs,  decayed  wood,  bark,  saw- 
dust or  obstruction  or  filth  of  any  other  description,  or  to  place  or 
drive  any  pound  net  piles  or  stakes,  or  any  other  piles  or  stakes,  or 
posts,  or  build  any  platforms  or  piers,  or  any  species  of  seines  or 
continuous  trap  nets,  to  the  extent  of  the  breadth  of  such  legal 
owner  or  occupant's  lands  so  far  as  the  channel  banks  of  the  rivers, 
and  to  one  mile  from  the  beach  or  shore  at  low-water  mark  of  the 
lakes,  straite,  inlets  and  bays  on  said  waters  fronting  such  owner 
or  occupant's  lands,  and  it  shall  subject  any  boat-owner  or  captain 
of  any  vessel  to  a  fine  of  not  exceeding  ♦50,  who  shall  willfully  run 
into  or  molest  any  pound  net,  trap  or  other  stationary  net  or  fix 
fares  set  in  the  lakes  for  fishing  purposes." 

This  statute  protects  the  defendant  in  the  exclusive  right  within 
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one  mile  from  the  shore  of  Sulphur  island,  but  beyond  that  limit 
the  right  of  fishing  is  common  and  the  public  have  equal  rights 
then.  It  appears  to  me  that  the  statute  has  protected  the  defend- 
ant to  the  full  extent  he  can  reasonably  ask,  and  when  he  went  be- 
yond that  limit  and  pulled  out  and  destroyed  plaintiff's  stakes  he 
was  liable  to  an  action  for  the  damages  occasioned  thereby. 
The  judgment  is  affirmed. 

Campbkll,  J.  I  agree  in  holding  that  the  riparian  owner  in 
this  case  had  no  right  to  interfere  with  the  fishing  apparatus  of 
plaintiff.  But  I  do  not  entirely  agree  with  the  views  expressed  by 
my  brother  Champlin  as  to  the  character  of  aqnatio  rights  in  the 
lakes.  I  think  there  is  no  doubt  of  the  right  of  the  owner  of  lands 
on  the  borders  of  the  lakes  to  make  such  use  of  the  covered  landa 
adjacent  as  will  not  injuriously  affect  navigation;  and  that  there  is 
no  such  proprietary  division  known  on  these  waters  as  high  or  low- 
water  mark.  I  agree  that  it  depends  on  the  law  of  the  State  how 
far  rights  may  be  exercised  consistently  with  public  easement  of 
navigation  in  the  submerged  lands.  But  I  regard  it  as  settled  by 
the  common  law  of  this  State  that  such  rights  exist,  so  far  as  they 
can  be  reasonably  enforced  and  identified. 

Bat  there  are  two  difficulties  in  the  way  of  defining  these  rights 
on  our  large  lakes,  as  they  might  be  and  are  defined  in  the  narrower 
waters  connecting  the  lakes.  One  is  the  impossibility  of  defining 
the  boundaries  where  there  is  no  filitm  aqua  ;  and  the  other  is  the 
public  character  of  the  waters  which  gives  the  State  a  much  larger 
control  than  over  strictly  private  waters. 

In  currying  out  lines  of  ownership  in  narrow  streams,  it  is  easy 
to  find  the  general  course  of  the  stream  and  to  draw  lines  perpen- 
dicular to  that  course  from  the  terminal  shore  lines.  But  on  lakes 
»ll  lines  from  the  shore  tend  to  converge  in  some  central  part  of 
the  take,  and  while  irregularity  of  shape  prevents  drawing  them  to 
a  common  center,  they  must  all  if  protracted  cross  each  other  in  a 
perplexing  way.  The  rule  adopted  in  suoh  waters,  where  the  whole 
rorface  could  be  appropriated,  has  always  been  to  divide  the  water 
area  in  proportion  to  the  shore  frontage,  and  never  to  attempt  any 
division  by  lines  mn  from  the  shore  except  over  such  parts  of  the 
lake  as  arc  substantially  adjacent  to  the  shore.  In  some  oases  by  a 
(sir  partition  a  shore  owner  would  by  his  extent  of  shore-line  obtain 
*  share  beyond  the  center.    Bat  it  seems  impossible  if  the  whole 
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water  is  to  be  regarded  as  divided  np  to  reach  a  division  without 
«omo  proceeding  in  the  nature  of  a  partition  which  will  fix  the 
various  possessions. 

This  would  be  practically  impossible  in  such  bodies  of  water  as 
are  great  commercial  ways,  and  lie  within  different  States  and 
nations.  And  in  navigable  waters  it  becomes  a  purely  theoretical 
question  in  most  cases,  except  where  adjacent  riparian  owners  may 
jostle  each  other  near  the  shore-line  in  their  improvements  or  local 
occupation. 

There  can  be  no  doubt  of  the  right  of  the  State  to  forbid  any 
erections  within  such  parts  of  the  water  as  are  strictly  navigable 
and  to  regulate  the  distance  beyond  which  no  private  erections  can 
be  maintained.  This  has  been  done  on  the  waters  in  question, 
and  beyond  the  prescribed  distance  any  use  of  the  water  and  bot- 
tom for  fishing,  or  other  appliances,  must  be  valid  or  invalid  on 
other  principles  than  those  which  govern  nearer  the  land.  The 
stakes  removed  were  all  in  deep  water,  which  was  navigable  for  large 
craft,  although  not  much  used  for  navigation  proper,  and  they  could 
not  as  a  matter  of  right  have  been  planted  by  either  plaintiff  or 
defendant  so  as  to  be  maintainable  against  the  interests  of  naviga- 
tion. 80  long  as  they  did  not  operate  as  nuisances  in  fact,  they 
could  not  be  removed  wantonly,  and  if  nuisances  they  could  not  be 
removed  by  any  private  person  who  did  not  suffer  special  damages 
from  them  as  nuisances.  But  there  could  be  I  think  no  proprietary 
right  in  any  one  at  such  a  distance  from  the  shore,  to  claim  a 
monopoly  of  fixing  such  stakes  in  deep  water,  where  they  would  be 
technical  encroachments  in  the  water-way,  if  not  justified  by  some 
use  belonging  to  the  water  instead  of  appurtenant  to  the  land.  The 
temporary  occupant  cannot  be  crowded  ont  of  his  occupancy  while 
engaged  in  actual  business. 

Outside  of  the  statutory  line  I  think  there  can  be  no  doubt  of 
the  right  of  any  one  to  fish  with  such  appliances  as  are  appropriate 
to  open-water  fishing.  It  has  always  been  customary  on  these  lakes 
to  treat  deep-water  fishing  and  navigation  as  resting  on  the  same 
basis,  except  in  narrow  waters  or  near  shore,  where  fixed  apparatus 
might  have  some  relation  to  riparian  occupancy  as  used  in  connec- 
tion with  it.  Fishing  such  as  was  involved  in  this  controversy 
has  no  natural  connection  with  the  dry  land  or  its  approaches.  It 
is  carried  on  altogether  by  the  aid  of  vessel  or  boat  navigation,  and 
is  fairly  incidental  to  that  class  of  business.     Such  fishing  as  is  done 
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with  lines  from  boats  even  in  narrow  streams  cannot  be  complained 
of  by  riparian  owners.  The  fish  are  like  any  other  animals  ftra 
natura,  and  in  this  region  hare  always  been  regarded  as  open  to 
capture  by  those  who  have  a  right  to  be  where  they  are  captured. 
On  the  large  open  waters  there  is  no  reason  except  pablic  con- 
venience which  can  make  it  improper  to  fish  with  the  aid  of  any 
machinery  or  apparatus  suitable  to  the  business;  and  if  stakes  or 
similar  devices  are  used,  and  the  public  authority  does  not  see  fit  to 
intervene,  no  one  else  can  do  so  who  is  not  hindered  in  the  exercise 
of  those  rights  of  navigation  which  are  open  to  everybody.  Such  in- 
juries are  very  unlikely,  as  those  using  the  great  lakes  as  highways 
should  pay  a  due  regard  to  all  of  the  various  uses  to  which  the 
waters  are  subject,  and  cannot  wantonly  interfere  with  any  of  them. 
I  can  see  no  reason  why  open-water  fishing  is  not  as  essentially  a 
maritime  business  as  any  other  use  of  the  water. 

I  am  not  prepared  to  hold  however  that  lands  under  water  are 
not  appurtenant  to  the  upland  so  far  as  they  can  be  used  at  all. 
But  as  already  suggested,  the  impossibility  of  determining  what 
part  of  a  lake  of  many  hundred  miles  shore-line  in  two  jurisdictions 
can  be  nude  appurtenant  to  a  mile  or  two  of  shore  renders  it  cer- 
tain that  without  some  each  statute  as  we  have  on  the  subject,  even 
the  shore  approaches  might  in  some  cases  be  found  very  difficult  of 
allotment.  I  therefore  concur  in  regarding  this  statutory  rule  as 
entirely  valid  in  regulating  rights  in  deep  water,  and  as  better 
adapted  to  reaching  practical  results  than  any  theoretical  rules, 
which  can  never  be  applied  on  such  large  bodies  of  water  at  any 
considerable  distance  from  the  shore, 

I  agree  in  affirming  the  judgment. 

Judgment  afjirmtd. 

Coolmt,  0.  J.,  and  Shbbwood,  J.,  concurred. 
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Ootutiiuiional  late —  yowrtutr'i  power  to  remote  ofieert. 

In  the  absence  of  express  constitution a!  authority,  the  legislature  cannot  con- 
fer on  the  governor  power  to  remove  State  or  county  officers,  arbitrarily 
and  without  hearing. 

AUO  WARRANTO.     The  opinion  states  the  case. 

William  P.  Well*  and  James  W.  Bomoyn,  for  relator. 

Howard  <£  Thayor  and  Itaac  P.  Ohristiancy,  for  respondent 

Ohamplin,  J.  In  January,  1881,  respondent  was  duly  nomi- 
nated and  appointed  one  of  the  trustees  of  what  was  then  known 
as  the  Michigan  Institution  for  Educating  the  Deaf  and  Dumb  and 
the  Blind,  and  now  known  as  the  Michigan  Institution  for  Edu- 
cating the  Deaf  and  Dumb.  The  respondent  duly  qualified  by 
taking  and  subscribing  the  oath  of  office  and  entered  upon  the 
duties  of  said  office.  His  term  is  for  sis  years  from  the  first  Tues- 
day of  February,  1881.  On  the  3d  day  of  July,  A.  D.  1883,  Hon. 
J.  W.  Begole,  as  governor  of  the  State  of  Michigan,  filed  in  the 
eiecutive  office  of  the  State  a  writing  or  certificate  of  removal  from 
office,  as  follows,  viz. : 

"  Executive  Office,  Lansing,  July  2,  1883. 
"  Whereas,  It  appears  satisfactorily  to  me  that  James  C.  Willson, 
holding  the  office  of  trustee  of  the  Michigan  Institution  for 
Educating  the  Deaf  and  Dumb,  has  been  guilty  of  official  mis- 
conduct and  habitual  neglect  of  duty,  as  such  trustee,  I  therefore 
remove  the  said  James  C.  Willaon  from  his  said  office  of  trustee 
of  the  Michigan  Institution  for  Educating  the  Deaf  and  Dumb. 

[L.  S.J  "JOBIaH  W.  Bj»OLB." 

"  By  the  Governor, 

"  D.  H.  McComas, 

'Dtp.  Sec>y  of  StitU." 
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—  which  lias  ever  since  remained  of  record  in  the  executive  offioe, 
and  ft  copy  (hereof  was  filed  on  said  second  day  of  Jnly  in  the  office  of 
the  secretary  of  State,  and  has  ever  sinoe  remained  there  of  record. 
On  the  same  aeoond  day  of  Jnly  said  governor  gave  notioe  to 
said  WiUsoD  of  his  removal  from  aaid  office  by  a  notice  i  n  the  words 
and  figures  following: 

"  Executive  Ofjiob,  Lansing,  July  2, 1888. 
"To  James  0.  Willbow,  Eeq. : 

"DlAB  Sir —  I  have  this  day,  for  yonr  official  misconduct  and 
habitual  neglect  of  dnty,  removed  yon  from  the  office  of  trustee  of 
the  Michigan  Institution  for  the  Deaf  and  Dumb;  the  reasons  for 
such  removal  I  shall  lay  before  the  legislature  at  its  next  session 
in  detail. 

"  Yours  respect fully, 

"  Josiah  W.  Beqolk." 

The  governor,  also  on  the  second  day  of  Jnly,  appointed  the  re- 
lator a  trustee  to  fill  the  vacancy  occasioned  by  the  removal  of  Will- 
son,  who  refused  to  surrender  np  the  office  to  relator,  but  contin- 
ues to  hold,  use  and  exercise  the  office  of  trustee;  whereupon,  on 
the  relation  of  said  Dallam,  the  attorney-general  filed  an  informa- 
tion in  this  court  in  the  nature  of  a  quo  warranto,  alleging  that 
James  C.  "Willson  had  usurped,  intruded  into  andunlawfully  holds 
and  exercises  the  office  of  trustee  of  the  Michigan  Institute  for  the 
Education  of  the  Dnmb  and  Blind  since  said  second  day  of  July, 
1883.  The  respondent  interposed  a  plea  in  which  he  set  forth  his 
appointment  and  commission,  and  that  he  had  entered  upon  the 
duties  of  his  office;  that  he  had  continued  faithfully  to  perform  its 
duties,  and  had  not  been  guilty  of  the  official  misconduct  or  habit- 
ual neglect  of  doty  as  such  trustee  as  asserted,  intimated  or  claimed 
by  the  governor  in  the  writing  or  certificate  signed  by  him;  that 
the  notice  touching  or  referring  to  his  removal,  dated  July  2, 1883, 
was  the  only  notice  he  ever  received  from  the  governor,  and  aside 
from  that  he  never  received  any  notice  or  intimation  from  the  gov- 
ernor that  any  complaint  or  claim  had  ever  been  made  to  or  by  the 
governor  that  he  had  been  guilty  of  any  official  misconduct  or 
habitual  neglect  of  dnty  in  his  offioe;  and  that  he  is  still  entire])' 
ignorant  ot  what  official  misconduct  and  neglect  of  duty  he  has 
been  guilty  of  or  that  the  governor  claims  he  has  been  guilty  of.  • 
Vol.  LI  — 17 
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A  further  plea  contained  the  tune  allegations  as  the  first,  except 
the  denial  of  having  been  guilty  of  any  official  misconduct 'or  habit- 
ual neglect  of  dnty.  The  people  demurred  to  the  first  plea,  and 
also  replied  to  that  part  denying  the  official  misconduct  and  habit- 
ual neglect  of  duty,  asserting  affirmatively  that  said  Willson  was 
guilty  of  official  misconduct  and  habitual  ueglect  of  duty  as  de- 
clared by  the  governor,  and  they  demurred  to  the  second  plea. 
The  respondent  demurred  to  the  replication,  and  the  people  joined 
in  the  demurrer. 

Looking  at  thiscase  as  a  matter  of  pleading,  I  think  the  demurrer 
to  the  replication  is  well  taken.  It  was  incumbent  on  the  relator 
-to  state  in  his  replication  the  specific  acts  of  official  misconduct 
and  habitual  neglect  of  duty  the  respondent  was  guilty  of.  As  it 
stands,  the  respondent  is  no  more  apprised  from  the  replication  of 
what  he  in  to  meet  than  he  is  from  the  language  of  the  information 
itself.  Bnt  as  both  parties  have  disregarded  all  objections  to 
the  form  of  the  pleadings,  and  have  argued  the  case  on  its  merits, 
I  shall  proceed  to  consider  the  case  on  the  questions  presented  in 
the  briefs  of  counsel. 

That  issue  is,  whether  under  the  Constitution  and  laws  of  Michi- 
gan, the  governor  has  power  to  remove  a  State  officer  by  such  action 
as  was  taken  in  this  case,  viz. :  an  act  of  removal  evidenced  by  writ, 
ing,  under  the  hand  and  seal  of  the  executive,  filed  in  the  execu- 
tive office,  with  notioe  thereof  to  the  officer  removed,  communicat- 
ing to  him  the  alleged  grounds  of  removal,  bnt  without  giving  him 
notice  of  charges,  complaint  or  claim  of  official  misconduct  or  neg- 
lect of  duty,  or  opportunity  of  hearing  or  defense. 

The  question  Is  one  of  considerable  delicacy,  as  it  requires  one  of 
the  co-ordinate  branches  of  the  government  to  pass  its  judgment  on 
the  acts  of  another,  and  the  presumption  is  that  the  executive  de- 
partment has  the  same  desire  to  keep  within  constitutional  limits 
as  either  of  the  other  two.  From  the  nature  of  our  government, 
acting  under  a  written  constitution  prescribing  the  jurisdiction  and 
powers  of  each  branch,  it  devolves  upon  the  judiciary  to  decide 
upon  the  acts  of  the  other  departments  whenever  it  is  claimed  that 
such  action  is  not  in  harmony  with  the  fundamental  law,  and  an 
appeal  is  made  to  it  to  decide  the  controversy.  In  this  instance  we 
are  relieved  from  those  embarrassments  which  arise  when  the  judi- 
cial department  is  applied  to  for  the  writ  of  mandamus  to  compel 
the  executive  to  do  some  act  in  the  executive  or  administrative  de- 
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pertment  of  government  where  courts  seldom  or  never  interfere,  as 
is  well  illustrated  by  many  authorities  cited  on  the  brief  of  relator's 
counsel. 

The  Constitution  (art.  XII,  §  8)  provides  that:  "The  governor 
■hall  have  power  and  it  shall  be  his  duty,  except  at  such  time  as 
the  legislature  may  be  in  session,  to  examine  into  the  condition  and 
administration  of  any  public  office,  and  the  acts  of  any  public  offi- 
cer, elective  or  appointed,  to  remove  from  office  for  gross  neglect 
of  duty,  or  for  corrupt  conduct  in  office,  or  any  other  misfeasance 
or  malfeasance  therein,  either  of  the  following  State  officers,  to- wit: 
the  attorney-general,  *  *  *  or  any  other  officer  of  the  State, 
except  legislative  and  judicial,  elective  or  appointed,  and  to  appoint 
a  successor  for  the  remainder  of  their  respective  unexpired  term  of 
office,  and  report  the  causes  of  such  removal  to  the  legislature  at 
its  next  session."  This  provision  was  not  contained  in  the  Consti- 
tution of  183ft.  It  was  added  to  the  present  Constitution,  by 
amendment,  by  the  legislature  of  1861  (Laws  1861,  p.  688),  ratified 
by  the  people  in  1862. 

An  existing  statute  (Comp.  L.  1871,  §  618;  How.  Stat,  g  651) 
provides  that  the  secretary  of  State,  auditor-general  and  all  State 
and  county  officers,  except  the  8tate  treasurer  and  judges,  may,  for 
official  misconduct  or  habitual  or  willful  neglect  of  duty,  at  any 
time  daring  the  recess  of  the  legislature,  be  removed,  and  the  va- 
cancy supplied  during  such  recess  by  the  governor.  This  provis- 
ion was  in  the  Bevised  Statutes  of  1846,  oh.  15. 

The  information  alleges  that  the  removal  was  made  in  pursuance 
of  the  statute;  and  from  the  fact  that  the  executive  order  removing 
the  respondent  follows  the  language  of  the  statute  instead  of  the 
Constitution,  and  fills  the  vacancy  until  the  next  session  of  the 
legislature,  instead  of  the  unexpired  term,  I  am  convinced  that  the 
action  was  had  under  the  statute.  But  if  the  power  exists  under 
tbe  Constitution,  it  is  immaterial  that  a  misrecital  is  made  as  to  its 
source,  and  would  not  invalidate  the  exercise  of  the  power.  I  am 
satisfied  that  the  statute  furnishes  no  valid  basis  for  the  power  of 
removal,  because  repugnant  to  the  Constitution  of  1835.  which 
rested  no  judicial  power  in  the  governor.  The  statute  being  void, 
was  not  validated  by  the  amendment  of  1862,  and  the  question  de- 
pends solely  upon  the  constitutional  amendment  of  1863.  That 
provision  must  be  construed  in  connection  with  others  in  the  in- 
strument of  which  it  forms  a  part.     In  that  instrument  we  find 
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grants  of  executive  power,  and  grants  of  jadioial  power;  and  we 
find  rights  reserved  to  the  citizen,  and  restraints  upon  the  exercise 
of  executive,  legislative  or  jadioial  power,  in  depriving  any  person 
of  life,  liberty  or  property  without  due  process  of  law.  Article  V 
relates  to  the  executive  department;  and  while  section  6  provides  that 
the  governor  "  shall  take  care  that  the  laws  be  faithfully  executed, " 
still  the  amendment  under  consideration  was  not  added  as  a  part 
of  that  article,  but  was  added  to  article  XII,  which  relates  to  "  im- 
peachments and  removals  from  office."  By  this  article  the  house  of 
representatives  has  the  sole  power  of  impeachment;  theaenate,aitti ng 
as  a  court,  constitutes  the  tribunal  before  whom  the  impeachment  is 
to  be  tried,  and  their  judgment  extends  no  further  than  removal 
from  offioe;  and  the  court  for  the  trial  of  impeachment  cannot  ait 
until  the  final  adjournment  of  the  legislature.  While  the  legislature 
is  in  session  the  governor's  power  of  removal  is  wholly  suspended. 
The  only  way  a  removal  from  office  of  State  officers  could  be 
accomplished,  before  the  adoption  of  the  amendment  of  1862,  was 
by  impeachment  preferred  by  the  house  of  representatives.  The 
provisions  for  impeachment  still  remain  a  part  of  the  Constitution. 
What  was  the  object  sought  to  be  accomplished  by  the  amend- 
ment? It  contains  an  important  grant  of  power  combining  both 
executive  and  judicial  functions.  There  must  have  been  evils 
existing  which,  it  was  thought,  made  such  amendment  necessary, 
which,  through  some  defect  in  the  Constitution,  could  not  be 
remedied.  The  journals  of  the  two  houses  of  the  legislature  disclose 
the  fact  that  when  they  met  in  1861  it  was  made  known  to  them 
through  the  governor's  message  that  the  State  treasurer,  who  had 
occupied  that  position  the  preceding  term,  was  a  defaulter;  and 
that  his  defalcation  was  known  to  the  governor  long  before  the 
assembling  of  the  legislature.  But  he  was  powerless  to  remove  the 
incumbent  from  office.  He  could  only  he  removed  by  impeachment, 
and  that  could  not  be  done  before  his  term  of  office  expired  without 
calling  an  extra  session  of  the  legislature.  It  was  apparent  also 
that  dereliction  of  duty  of  other  State  officers  was  as  liable  to  occur 
at  any  time  as  had  happened  in  the  case  of  the  State  treasurer,  and 
that  a  removal  during  the  recess  of  the  legislature  might  become 
necessary  in  order  to  protect  the  interests  of  the  State,  or  to  promote 
the  public  service;  hence  a  joint  resolution  was  introduced  in  the 
legislature,  and  after  some  amendments,  was  passed  and  submitted 
to  the  people  in  its  present  form,  and  they  adopted  it  as  a  part  of 
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the  Constitution  at  the  general  election -of  1862.  It  is  to  the  credit 
of  the  State  that  a  period  of  over  twenty  jean  has  elapsed  before  it 
has  been  thought  necessary  by  the  executive  to  exercise  the  power 
conferred  by  that  amendment. 

It  will  be  observed  that  the  section  of  the  Constitution  nnder 
consideration  only  authorises  the  governor  to  remove  for  specified 
causes.  He  is  not  authorized  to  exercise  the  power  at  his  pleasure 
or  caprice.  It  is  only  when  the  causes  named  exist  that  the  power 
conferred  can  be  exercised.  It  follows  as  a  necessary  consequence 
that  the  fact  must  be  determined  before  the  removal  can  be  made. 
It  is  also  clear  that  the  fact  must  be  determined  by  some  tribunal 
invested  with  judicial  power,  for  a  determination  whether  specified 
causes  exist  is  the  exercise  of  judicial  functions.  Judicial  determina- 
tion of  facts  must  rest  upon  and  be  preceded  by  notice,  proof  and 
hearing.  And  the  first  question  is,  what  is  the  proper  tribunal  in 
which  snch  facts  are  to  be  ascertained  ?  In  my  opinion,  this  pro- 
vision of  the  Constitution  requires  no  legislation  to  make  it  effective. 
Bead  in  the  light  of  the  history  of  the  times,  and  the  surrounding 
circumstances  when  it  was  adopted,  the  grant  of  power  is  to  the 
governor  coupled  with  the  duty  enjoined  to  examine  into  the  con- 
dition and  administration  of  any  public  office,  and  to  examine  into 
the  acts  of  any  public  officer,  and  to  remove  from  office  for  gross 
neglect  of  duty,  or  for  corrupt  conduct  in  office,  any  of  the  officers 
specified.  The  amendment  for  this  purpose  clothes  him  with 
judicial  power.  It  is  implied  in  the  grant,  and  without  it  the  grant 
would  be  nugatory  and  ineffectual  to  accomplish  the  purposes  for 
which  it  was  given. 

This  construction  is  the  only  one  that  can  be  given  to  the  section 
which  will  remedy  the  evil  from  which  relief  was  sought  by  its 
adoption.  He  acts  in  the  place  of  a  court  of  impeachment  during 
the  time  the  legislature  is  not  in  session.  An  exigency  may  arise 
when  it  would  require  prompt  action  to  protect  the  public  ser- 
vice or  the  interests  of  the  State.  The  delays  incident  to  common- 
law  prosecutions  and  convictions  for  malfeasance  in  office  would 
afford  an  inadequate,  and  in  some  instances  that  might  be  sug- 
gested, no  remedy.  Besides,  it  should  not  be  forgotten  that  the 
remedy  by  common-law  prosecution  existed  and  could  have  been 
pursued  before  the  amendment  was  adopted.  The  law,  since  1816, 
had  declared  a  vacancy  in  any  office  when  the  person  holding  the 
same  was  convicted  of  an  infamous  crime,  or  of  any  offense  involv- 
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ing  a  violation  of  his  oath  of  office  (R.  S.  1846,  p.  81;  1  Comp.  L. 
1867,  §  475),  and  the  governor  was  fully  authorized  to  fill  such  va- 
cancy. Sees.  L.  1851,  p.  266;  1  Comp.  L.  1857,  §  490.  Tu  hold 
therefore  after  the  amendment,  the  same  prosecution  and  convic- 
tion most  be  had  as  before,  to  authorize  the  governor  to  remove, 
would  render  the  amendment  not  only  a  dead  letter,  but  entirely 
unnecessary;  for,  as  the  law  stood,  conviction  created  a  vacancy 
which  the  governor  might  fill  by  appointment;  and  if  a  conviction 
most  still  be  had  by  a  prosecution  in  the  common-law  courts  before 
the  governor  can  remove,  we  impute  to  ourselves  the  inconsistency 
of  holding  that  the  governor  must  assume  that  there  is  an  incum- 
bent of  an  office,  vacant  under  the  statute,  whom  he  can  then  pro- 
ceed to  remove  under  the  Constitution. 

That  under  the  amendment  the  governor  was  vested  with  the 
power  of  determining  whether  the  specified  causes  exist,  appears  to 
me  too  plain  for  serious  contradiction.  I  fully  concur  in  the  views 
expressed  upon  this  point  by  the  learned  counsel  for  the  respond- 
ent (Judge  Chhistiancy),  wherein  he  says:  "It  was  competent, 
by  constitutional  amendment,  to  authorize  him  to  exercise  snefa 
judicial  power.  And  while  this  amendment  gives  the  power  of  re- 
moval only  for  the  causes  which  it  specifies  (which,  though  similar 
in  character,  are  not  identical  with  those  specified  in  the  statute), 
and  the  question  of  the  officer's  guilt  is  one  judicial  in  its  natuiv,  yet 
the  amendment  imposes  a  duty  and  confers  upon  the  governor  the 
power '  to  examine  into  the  condition  and  administration  of  the 
office  and  public  acts  of  the  officers '  to  which  it  applies,  and  to  re- 
move them  from  office  for  the  causes  there  enumerated;  thns  in 
effect  giving  him  the  right  to  try  the  question  whether  the  officer 
is  guilty  or  not,  and  to  remove  him  from  his  office." 

The  counsel  for  the  respondent,  while  granting  this,  insist  that 
such  removal  cannot  be  made  without  charges,  notice  and  an  op- 
portunity for  defense,  and  this  I  consider  the  important  question 
in  the  case. 

Unless  it  is  the  manifest  intention  of  the  section  under  consider- 
ation that  the  proceedings  should  be  ex  parte  as  well  as  summary, 
a  removal  without  charges,  notice  and  an  opportunity  for  defense 
cannot  be  upheld.  The  exercise  of  such  power,  in  such  manner, 
would  be  too  despotic  for  any  attempt  at  vindication  in  a  country 
which  boasts  of  the  utmost  liberty  compatible  with  the  safety  of 
the  State,  and  is  entirely  opposed  to  the  genius  of  our  free  institu- 
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rions.  I  do  not  think  the  people,  when  they  adopted  this  amend- 
ment, intended  or  supposed  that  they  were  placing  such  unlimited 
power  in  the  hands  of  any  man.  If  it  exists,  it  places  it  in  the 
power  of  the  governor,  at  his  mere  will  or  caprice,  to  remove  all  the 
State  officers,  except  legislative  and  judicial;  and  to  fill  their  places 
with  his  own  partisans,  thns  revolutionising  the  whole  administration 
of  tbe  State,  and  defeating  the  express  will  of  the  people  who  elected 
him.  It  is  no  argument  to  say  it  may  never  be  done.  It  is  suffi- 
cient to  know  that  it  could  be  done,  and  that  the  people  in  adopt- 
ing the  amendment,  never  intended  to  grant  the  power  by  which 
it  might  be  done. 

The  history  of  judicial  proceedings  shows  that  it  has  been  fre- 
quently the  case  that  officers,  invested  with  the  power  of  removal 
for  specified  canse,  have  attempted  its  exercise  in  an  ex  parte  and 
summary  manner,  not  through  any  wrong  motive,  but  from  a  mis- 
conception of  the  method  in  which  such  power  should  be  exercised. 
In  Ramthay's  case,  18  Ad.  &  El.  (N.  S.)  190,  it  was  said:  "The 
chancellor  has  authority  to  remove  a  jndge  of  a  County  Court  only 
on  the  implied  condition  prescribed  by  the  principles  of  eternal 
justice,  that  he  hears  the  party  accused;  he  cannot  legally  act 
upon  each  an  occasion  without  some  evidence  being  adduced  to 
snp|>ort  the  charges;  and  he  has  no  authority  to  remove  for  mat- 
ters unconnected  with  inability  or  misbehavior;  and  where  evidence 
has  been  given  in  support  of  them,  we  think  we  cannot  inquire 
into  the  amount  of  evidence  or  the  balance  of  evidence,  the 
chancellor  acting  within  his  jurisdiction  being  the  constituted 
jndge  upon  this  subject."  In  William*  v.  Bagot,  3  B.  &  C.  786, 
Mr.  Justice  Bayley  said:  "  It  is  contrary  to  common  justice  that 
»  party  should  be  concluded  unheard."  The  case  of  Queen  v, 
Archbiihop  of  Canterbury,  1  El.  &  EI.  545,  arose  under  a  statute 
which  enacted  that  a  curate  whose  license  shall  have  been  revoked 
by  the  bishop  might  '  appeal  to  the  archbishop  of  tbe  province, 
who  should  confirm  or  annul  such  revocation  as  to  him  shall  appear 
just  and  proper.'  An  appeal  was  taken  to  tbe  archbishop,  who 
without  giving  the  appellant  an  opportunity  to  be  heard,  confirmed 
the  revocation.  Lord  Campbell  said:  "  No  doubt  the  archbishop 
acted  most  conscientiously  and  with  a  sincere  desire  to  promote  the 
interests  of  the  church;  but  we  all  think  that  he  has  taken  an 
erroneous  view  of  the  law.  He  was  bound  to  hear  the  appellant, 
and  he  has  not  beard  him.     It  is  one  of  the  first  principles  of  jus- 
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tice  that  do  man  should  be  condemned  without  being  heard."  Mr. 
Justice  Wiohthax  said  "that  ex  debito  juttitia,  every  one  has  a 
right  to  be  heard  before  he  is  condemned." 

An  act  of  Parliament  gave  authority  to  the  bishop  to  decide, 
upon  affidavit  or  upon  his  own  knowledge,  whether  or  not  the 
duties  of  the  parish  had  been  inadequately  performed  in  conse- 
quence of  the  negligence  of  the  incumbent,  and  whenever  it  should 
so  appear  to  his  satisfaction  ha  could  by  certain  proceedings  appoint 
a  curate  in  place  of  the  incumbent.  The  bishop,  proceeding  upon 
his  own  knowledge  without  notice  or  an  opportunity  afforded  to 
the  incumbent,  adjudged  that  the  duties  of  the  vicarage  of  the 
parish  were  inadequately  performed  by  reason  of  the  vicar's  negli- 
gence, and  proceeded  to  appoint  another  person  to  the  place.  The 
incumbent  refused  to  surrender  to  the  new  appointee.  Lord 
Lyn»hubst  held  that  the  language  of  the  act  imported  inquiry, 
and  a  judgment  as  the  result  of  that  inquiry.  He  Bald:  "  He  ie  to 
form  his  judgment;  it  is  to  appear  to  him  from  affidavits  laid  be- 
fore him;  but  is  it  possible  to  be  said  that  it  ia  to  appear  to  him, 
and  that  he  is  to  form  his  judgment  from  affidavits  laid  before  him 
on  the  one  side  without  hearing  the  other  party  against  whom  the 
charge  of  negligence  is  preferred,  whioh  is  to  affect  him  in  his 
character  and  in  his  property  ?  That  he  is  to  come  to  that  con- 
clusion without  giving  the  other  party  an  opportunity  of  meeting 
the  affidavits  by  contrary  affidavits,  and  without  being  heard  in  his 
own  defense  —  without  having  an  opportunity  even  of  being  sum- 
moned for  that  purpose  —  as  in  the  present  instance;  there  being 
no  summons  for  the  monition  was  proceeded  in  immediately,  with- 
out any  intimation  whatever  from  the  bishop  of  his  intention  to 
proceed  to  the  party  against  whom  that  requisition  proceeds."  And 
he  further  held  that  when  the  bishop  proceeded  "on  his  own 
knowledge  the  samo  course  of  proceeding  is  necessary;  because  a 
party  has  a  right  to  be  heard  for  the  purpose  of  explaining  his  con- 
duct; be  has  a  right  to  call  witnesses  for  the  purpose  of  removing 
the  impression  made  on  the  mind  of  the  bishop;  he  has  a  right  to 
be  heard  in  his  own  defense."     Capel  v.  Child,  2  Or.  &  J.  558. 

Under  the  Constitution  in  force,  in  1846,  in  the  State  of  Ken- 
tucky, the  secretary  of  State  was  appointed  and  commissioned  by 
the  governor  to  hold  his  office  during  good  behavior,  and  to  the 
end  of  the  governor's  administration.  The  governor  caused  to  be 
entered  iu  the  executive  journal,  the  following: 
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"September  1,  1846. 
"  Whereas  Benjamin  Hardin,  by  his  failure,  willful  neglect  and 
refusal  to  reside  at  the  seat  of  government  and  perform  the  duties 
of  secretary,  has  abandoned  said  office,  and  said  office,  in  the  judg-. 
meiit  of  the  governor,  has  .become  vacant  for  the  causes  aforesaid, 
it  is  therefore  declared  by  the  governor,  and  ordered  to  be  entered: 
od  the  executive  journal,  that  the  office  of  secretary  has  become 
and  is  vacant.  Wherefore,  to  All  said  vacancy,  the  governor  this 
day  commissioned  George  B.  Kinkead,  Esq.,  to  be  secretary  till 
the  end  of  the  next  general  assembly  of  Kentucky.  And  George 
B.  Kinkead,  having  qualified  to  his  commission,  entered  upon  the 
discharge  of  hia  duties." 

Here  appears  quite  a  similarity  between  the  executive  action  of; 
the  governor  of  Kentucky  and  this  action  of  the  executive  in  this 
esse  in  the  method  of  proceeding.  There  was  no  notice  ■  given  to 
Hardin  previous  .to  this  action  of  the  governor.  Chief  Justice  Ma  it* 
shall,™  delivering  the  opinion  of  the  court,  said  :  "  The  secretary 
being  removable  for  breach  of  good  behavior  only,  the  ascertain- 
ment of  the  breach  must  precede  the  removal.  In  other  words,  the 
officer  must  be  convicted  of  misbehavior  in  office.  And  we  shall  not 
argue  to  prove  that  in  a  government  of  laws,  a  conviction  whereby 
in  individual  may  be  deprived  of  valuable  rights  and  interests, 
and  may  moreover  be  seriously  affected  in  his  good  fame  and  stand- 
ing, implies  a  charge  and  trial  and  judgment  with  the  opportunity  of 
defense  and  proof. "  Page  v.  Hardin,  8  B.  Moot.  672.  As  no  judicial 
power  was  conferred  upon  the  governor  in  such  case,  the  court  held 
that  the  conviction  must  be  had  before  the  judicial  tribunals  of  the 
State.  I  should  reach  the  same  conclusion  in  this  case  were  it  not 
that  the  amendment  of  1863  confers  judicial  power  upon  the 
governor  to  act  in  the  cases  specified. 

In  WiUard's  Appeal,  4  B.  J,  601,  it  was  held  that  a  school  com- 
mittee of  a  town  had  pow--r  to  remove  their  clerk  for  just  cause 
after  hearing,  fall  opportunity  having  been  given  to  him  upon 
charges  presented  to  defend  himself  against  them.  In  Common- 
wealth, v.  Slifer,  *5  Penn.  St.  88,  the  case  was  this:  The  adju- 
tant-general holds  his  office  for  a  specified  term,  "if  he  shall 
so  long  behave  himself  well  and  perform  the  duties  required  by 
law."  The  statute  provided:  "Whenever  in  the  opinion  of  the 
governor,  the  adjutant-general  fails  and  neglects  faithfully  to  per* 
Vol.  U— 18 
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form  the  duties  of  his  oil  ice,  the  governor  ahull  remove  him  from 
office."  Before  the  relator's  term  of  office  had  expired  the  governor 
appointed  and  duly  commissioned  Thomas  J.  Power  to  be  adjutant- 
general,  the  respondent  alleging  as  a  reason  for  this  action  that  the 
relator  had  not  behaved  himself  well,  and  had  not  performed  the 
duties  required  by  law.  No  notice  was  given  to  relator  of  his  removal 
nor  opportunity  for  defense.  Chief  Justice  Lewis  said:  "  Ne 
removal  is  shown  or  alleged  except  that  which  is  implied  by  the 
simple  appointment  of  a  successor.  *  *  *  We  are  unwilling  to 
believe  that  the  governor  intended  without  cause  to  remove  an  offi- 
cer appointed  for  a  term  of  years,  before  the  term  had  expired. 
That  he  possessed  the  power  of  removal  is  conceded;  but  the  power 
is  to  be  exercised  upon  cause  shown.  It  exists  only  where '  the  offi- 
cer fails  and  neglects  faithfully  to  perform  the  duties  of  his  office.' 
Itis  true  that  the  executive  is  made  the  judge;  and  that  his  'opinion' 
or  judgment  is  conclusive  so  far  as  relates  to  the  question  of  removal. 
But  that  judgment  is  not  to  be  pronounced  without  notice,  without 
any  charge  or  specification  and  without  any  opportunity  given  to 
the  officer  to  make  his  defense.  The  reputation  and  the  right  of 
the  incumbent  to  the  office  for  the  term  specified  in  his  commission 
are  involved;  and  he  has  a  right  to  know  the  accusation  and  to  be 
heard  in  his  defense."  In  Mea-le  v.  Deputy  Marxhal,  1  Brock.  3ii, 
Chief  Justice  Marshall  said:  "  It  is  a  principle  of  natural  justice 
which  courts  are  never  at  liberty  to  dispense  with,  nnless  under  the 
mandate  of  positive  law,  that  no  person  shall  be  condemned  unheard 
or  without  an  opportunity  of  being  heard."  Chasa  v.  Hathnteay, 
14  Mass.  22$,  was  a  case  where  a  judge  of  probate  proceeded  and 
entered  judgment  upon  mi  inquisition  of  lunacy  without  notice  to 
the  alleged  lunatic  Chief  Justice  Parkf.k  said:  "  There  being  no 
provision  in  the  statute  for  notice  to  the  party  who  is  alleged  to  be 
incompetent  by  reason  of  insanity  to  manage  his  estate,  it  seems  that 
the  judge  of  probate  did  not  think  such  notice  essential  to  his  pro- 
ceedings. But  we  are  of  opinion  that  notwithstanding  the  silence 
of  the  statute,  no  decree  of  a  probate  court,  so  materially  affecting 
the  rights  of  property  and  person  can  be  valid,  unless  the  party  to 
be  affected  has  had  an  opportunity  to  be  heard  in  the  defense  of  his 
rights.  *  *  •  And  whenever  the  legislature  has  provided  that 
on  account  of  crime  or  misfortune,  the  public  safety  or  convenience 
demands  a  suspension  of  these  essential  rights  of  the  individual  and 
has  provided  a  judicial  process  by  which  tho  fact  shall  be  ascertained. 
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it  ia  to  be  understood  as  required  that  the  tribunal  to  which  is  com- 
mitted  the  duty  of  inquiring  and  determining,  shall  give  opportunity 
to  be  heard  in  support  of  his  innocence  or  his  capacity.  See  also 
Qtddea  y.  Tkenuutown,  46"  Mich.  SIC;  People  v.  Lord,  9  Mich.  227; 
Mead  v.  Ingham  County  lYoasurer,  36  Mich.  416. 

The  line  of  authority  is  not  by  any  means  exhausted,  but  enough 
canes  have  been  cited  to  show  that  the  action  of  the  governor  in 
this  case  cannot  be  upheld  as  a  legal  and  proper  exercise  of  the 
power  conferred  upon  him.  There  mnst  be  charges  specifying  the 
particulars  in  which  the  officer  is  subject  to  removal.  It  is  not 
sufficient  to  follow  the  language  of  the  Constitution.  The  officer 
is  entitled  to  know  the  particular  acts  of  neglect  of  duty,  or  corrupt 
conduct,  or  other  act  relied  upon  as  constituting  malfeasance  or 
misfeasance  in  office,  and  he  is  entitled  to  a  reasonable  notice  of  the 
time  and  place  when  and  where  an  opportunity  will,  be  given  him 
for  a  hearing,  and  he  has  a  right  to  produce  proof  upon  such  hear- 
ing. What  length  of  time  notice  should  be  given  we  do  not  deter- 
mine; it  must  depend,  in  a  great  measure,  upon  the  circumstances 
of  each  case. 

I  have  examined  carefully  the  authorities  cited  upon  the  brief  of 
the  learned  counsel  for  relator  in  Biipport  of  the  position  that  no 
notice  is  required  to  be  given,  and  that  the  action  of  the  executive 
is  final  and  conclusive.  It  is  sufficient  to  say,  without  commenting 
specially u]>ou  them,tbiit  the  reasoning  of  those  cases  does  not  com- 
mend itself  to  my  judgment.  They  appear  to  me  to  be  opposed,  not 
only  to  the  decided  weight  of  authority  but  also  to  the  fundamental 
principles  of  justice.  In  what  I  have  said  upon  the  law  of  this  case 
I  have  not  cast  the  least  imputation  upon  the  motives  of  the  execu- 
tive. The  same  presumption  of  good  faith  and  honest  desire  to 
act  within  legal  and  constitutional  limits  are  accorded  to  him  as  to 
either  of  the  other  co-ordinate  branches  of  the  government,  and  his 
motives  arc  not  the  subject  of  criticism.  I  have  no  doubt  that  he 
acted  under  the  impression  that  he  was  entirely  within  the  line  of 
his  duty  as  well  as  of  law,  and  that  he  believed  that  the  removal  of 
respondent  was  demanded  by  the  best  interests  of  the  public  ser- 
vice. 

Be  that  as  it  may,  the  relator  has  not  made  out  a  case  for  the  in- 
tervention of  the  court,  and  judgment  mart  be  entered  for  respond- 
ent 
Shebwood,  J.,  concurred. 
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Ooolbt,  0.  J.  I  concur  both  as  to  the  right  of  the  respondent 
to  be  heard  upon  charges,  and  w  to  the  power  of  the  governor 
under  the  Constitution  to  decide  upon  the  charges. 

Campbell,  J.  This  suit  is  brought  to  charge  respondent  with 
unlawfully  continuing  to  act  as  trustee  of  the  deaf  and  dumb  asy- 
lum at  Flint,  it  being  claimed  that  on  July  2,  1883,  the  governor 
removed  him,  and  appointed  relator  to  succeed  him.  The  removal 
relied  on  was  a  certificate  filed  in  the  secretary  of  State's  office  and 
a  notice  to  respondent,  both  dated  July  2,  1883,  only  twenty-three 
days  after  the  legislature  adjourned,  and  reciting  the  removal  to  be  for 
"official  misconduct  and  habitual  neglect  of  duty,"  with  a  farther 
clause  that  the  reason  would  be  laid  before  the  legislature  at  its 
next  session.  No  other  designation  of  causes  of  removal  was  given. 
The  governor's  action  was  ex  parte,  and  on  his  own  motion,  without 
hearing  or  opportunity  for  hearing,  and  without  taking  testimony. 
On  this  so-called  removal  of  respondent,  the  governor  appointed 
relator  to  fill  the  vacancy  "  until  the  next  regular  session  of  the 
legislature  of  said  State  of  Michigan,  and  until  such  vacancy  shall 
be  filled,  according  to  the  form  of  -the  statute  in  such  case  made 
and  provided." 

Respondent  claims  that  the  action  of  the  governor  was  inoper- 
ative, and  that  his  term  of  office  as  fixed  by  law  for  six  years  from 
his  appointment  in  1881  has  not  been  defeated.  The  record  presents 
this  issue  directly,  and  presents  no  other  issue  except  that  of  re- 
lator's title.  And  respondent's  claim  is  that  before  the  governor 
can  remove  a  State  officer,  appointed  or  elected  for  a  fixed  term,  there 
must  be  definite  charges  of  such  official  misconduct  as  would  au- 
thorize removal,  and  the  establishment  of  culpability  upon  a  fair 
hearing,  upon  due  notice,  before  the  proper  tribunal,  whatever  that 
tribunal  may  be. 

It  is  claimed  by  relator  that  the  governor  may  of  his  own  motion, 
without  hearing  and  without  charges,  remove  State  officers,  and 
that  his  action  is  conclusive  npon  all  persons,  and  cannot  be  ques- 
tioned on  a  judicial  inquiry. 

But  it  was  suggested  on  the  argument  that  if  the  removal  is 
invalid,  issues  may  be  framed  in  this  court,  under  the  proceedings 
now  before  us,  for  charging  and  trying  respondent  for  malfeasance, 
so  that  he  may,  if  found  guilty,  be  removed  hereafter,  or  the  old 
removal  be  validated  by  relation.     It  is  enough  to  say  that  this 
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court  is  not  a  court  of  original  jurisdiction  to  try  public  officers  for 
crime ;  and  that  a  suit  brought  to  determine  whether  the  respond- 
ent was  lawfully  in  offioe  when  the  suit  woe  begun  cannot  be  changed 
into  a  proceeding  to  try  any  thing  else. 

And  it  is  further  insisted  that  it  is  not  within  the  power  of  the 
judiciary  to  review  or  sit  in  judgment  upon  the  action  of  the  execu- 
tive, which  must  be  respected  as  the  act  of  an  independent  co-ordi- 
nate department  of  the  government,  subject  to  no  appeal. 

It  is  undoubtedly  true  that  no  court  can  review  the  lawful  dis- 
cretion of  any  body  that  is  not  a  court,  and  that  the  executive 
stands  in  this  respect  on  the  same  footing  with  all  other  persona 
and  bodies.  Bnt  it  is  equally  true  that  private  rights  cannot  be 
subjected  by  legislative,  executive,  or  any  other  authority,  to  the 
unregulated  discretion  of  any  one.  Legal  rights  can  only  be  divested 
by  each  measures  as  are  classed  under  the  law  of  the  land  as  due 
process  of  law.  Courts,  in  determining  whether  rights  exist,  or 
whether  vested  rights  have  ceased  to  exist,  do  not  act  necessarily 
or  usually  as  appellate  tribunals,  whose  judgments  operate  on  the 
tribunals  or  persons  whose  invasions  of  right  are  complained  of. 
They  may  or  may  not  do  so.  But  in  a  constitutional  government, 
the  action  of  all  persons,  official  or  private,  which  is  in  violation  of 
constitutional  rights,  is  simply  null  and  void,  and  usually  needs  no- 
reversal.  And  the  action  of  any  department  of  government,  whether 
legislative,  executive  or  judicial,  beyond  its  jurisdiction,  or  against 
the  constitutional  limitations  of  its  authority,  is  in  law  the  same  as 
if  there  had  been  no  action,  and  cannot  be  recognized  as  having 
legal  effect.  The  legislative  authority  is  the  highest  of  all,  and  no 
court  could  possibly  entertain  any  appeal  from  it  But  it  has  been 
uniformly  held  that  an  unconstitutional  legislative  act  could  bind 
no  one,  and  that  whenever  in  any  cause  pending  before  a  court  the 
rights  of  either  party  depended  upon  such  action,  the  court  must 
determine  the  question.  And  in  England,  where  Parliament  is 
supreme,  and  where  acts  of  Parliament  can  seldom  be  questioned, 
the  power  of  the  crown  is  always  open  to  question,  and  no  one  can 
gain  or  be  deprived  of  rights  by  prerogative  interference,  except  in 
strict  accordance  with  the  law  of  the  land.  No  executive  authority 
exists  outside  of  its  legal  boundaries.  12  Oo.  Rep.  76  ;  2  Inst.  36, 
63,  196.  All  offices  must  be  created  in  accordance  with  law. 
Unless  they  are  held  daring  the  pleasure  of  the  executive,  or  subject ' 
to  removal  at  his  will,  he  cannot  interfere  with  them,  except  as  the 
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law  proridea ;  and  if  his  right  depends  on  conditions,  those  condi- 
tions most  be  determined  in  some  legal  way.  No  right  can  be  sub- 
ject to  hia  uncontrolled  discretion. 

And  where,  as  ia  sometimes  the  case,  he  has  the  dnty  of  inquiry 
and  decision,  he  has  no  power  to  decide  without  a  hearing  any  con- 
troversy involving  private  rights.  We  are  bound  in  this  case  to 
ascertain  whether  he  has  acted  in  accordance  with  any  authority 
lawfully  vested  in  him,  and  decide  accordingly. 

The  office  in  this  case  is  an  office  granted  by  the  concurrent  action 
of  the  governor  and  legislature,  under  a  law  which  fixes  its  dura- 
tion at  six  years.  If  lost  previously,  it  can  only  be  because  it  has 
been  forfeited  by  some  conduct  which  is  a  legal  ground  of  forfeit- 
ure. And  this  forfeiture  must  have  been  ascertained  and  decreed 
in  a  legal  way. 

The  action  of  the  governor  was  on  the  argument  based  on  the 
Constitution,  and  upon  a  statute  which  was  passed  while  the 
Constitution  of  1635  was  in  force,  being  chapter  15  of  the  Revised 
Statutes  of  1846,  which  has  been  reprinted  in  the  compilations, 
and  which  is  undoubtedly  in  force  as  to  inferior  officers  of  counties 
and  other  localities,  but  which  so  far  as  State  officers  are  concerned 
is  claimed,  and  there  is  no  doubt  justly,  to  have  been  superseded  by 
the  present  Constitution  if  it  ever  was  valid  at  all. 

It  is  to  be  borne  in  mind  that  the  Constitution  of  1835  and  that 
of  1850  agree  in  allowing  the  legislature  unlimited  power  as  to 
causes  and  manner  of  removing  county  and  other  local  officers,  so 
that  none  of  the  questions  of  power  arise  in  regard  to  them.  But 
by  this  statute  the  most  careful  provision  is  made  for  specific 
charges,  and  full  notice  and  ample  opportunity  to  be  heard.  The 
method  of  taking  testimony  has  always  been  by  some  judicial  offi- 
cer, and  the  alterations  in  the  statute  have  been  chiefly  caused  by 
the  abolition  at  different  times  of  the  offices  of  associate  and  county 
judges,  whereby  new  officers  had  to  be  substituted,  who  are  Circuit 
Court  commissioners  and  judges  of  probate,  by  whom  the  testi- 
mony to  be  laid  before  the  governor  is  to  be  taken.  And  it  has 
been  uniformly  held  by  this  court  that  where  provision  has  been 
made  —  as  under  the  Constitution  it  may  be  for  removal  of  local 
officers  for  cause  by  other  bodies  —  there  must  be  the  same  definite 
charges  and  fair  hearing  whether  expressly  required  by  statute  or 
not.  McGregor  t.  Sup'rs  of  Gladwin,  37  Mich.  388;  Mead  v. 
Treaturtr  of  Ingham  County,  36  Mich.  419;  Crawford  v.    Town- 
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$Jup  Board*  of  Sao  and  Webnier,  24  Mich.  248;  Stockwell  v.  Town- 
skip  Board  o/  White  lake,  82  Mich.  341;  Stadler  v.  Detroit,  13 
Micb.  346.  And  in  People  v.  Lord,  9  Mich.  227,  where  it  was 
claimed  under  the  statute  before  ojs  that  the  governor  had  discre- 
tionary power  to  remove  a  judge  of  probate  appointed  by  the  exec- 
utive, we  held  he  had  no  each  power. 

These  cases  are  also  in  point  as  bearing  upon  the  nature  of  the 
power  of  removal  for  cause.  The  power  was  held  to  be  judicial, 
and  therefore,  where  exercised  by  an  inferior  body,  reviewable  by 
tertiurari.  The  Constitution  places  the  general  judicial  power 
in  courts  and  nowhere  else.  But  it  is  competent  by  the  Constitu- 
tion to  vest  portions  of  it  elsewhere,  and  this  it  has  done  in  regard 
to  removals  of  county  and  local  officer*  by  leaving  the  whole  sub- 
ject with  the  legislature.  Removal  by  impeachment  is  a  strictly 
judicial  proceeding,  and  one  known  to  the  common  law  as  exercised 
by  a  court  of  great  dignity  for  the  trial  of  nothing  bnt  crimes, 
upon  the  presentment  of  the  grand  inquest  of  the  State,  exercising 
similar  functions  to  those  of  a  grand  jury.  If  the  governor  can, 
u  claimed  by  relator,  pass  in  person  upon  charges  against  State 
officers  for  malversation  in  office  without  a  conviction  elsewhere, 
under  the  provisions  of  the  Constitution  or  of  this  statute,  inas- 
much as  he  is  only  allowed  to  do  it  for  causes  specified,  his  action 
is  as  distinctly  judicial  as  that  of  the  other  removing  bodies;  and 
it  must  appear  on  it*  face  to  be  for  definite  causes  determined  upon 
a  legal  showing  after  a  due  hearing.  A  judgment  is  void  which 
does  not  show  on  its  face  that  the  judicial  body  rendering  it  bad  both 
jurisdiction  over  the  person  and  jurisdiction  upon  legal  charges. 

That  removals  for  cause  are  judicial  acts,  and  that  they  must  be 
disregarded  whether  appealable  or  not,  if  not  conforming  to  juris- 
dictional requisites  has  been  settled  so  long,  not  only  in  this  State 
bnt  by  the  common-law  doctrines  and  by  the  general  agreement 
of  courts,  that  there  is  no  room  for  serious  controversy. 

In  England,  Parliament  has  power  to  vest  any  class  of  powers  ■ 
anywhere  it  pleases.  In  municipal  corporations  it  has  usually 
vested  the  power  to  remove  officers  iu  some  assembly  of  all  or  a 
part  of  the  corporation.  In  the  case  of  church  officers  it  is  fre- 
quently lodged  with  various  church  authorities.  In  the  case  of 
public  officers  it  belongs  to  the  crown,  represented  by  the  chancellor 
or  other  high  official.  Parliament  has  also  the  power  of  providing 
for  the  exercise  of  this  power  by  summary  and  exceptional  methods 
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■aide  from  ordinary  common-law  procedure,  and  has  done  so  in 
some  important  cases.  In  moat  of  these  cases  there  is  no  appellate 
jurisdiction  anywhere.  Bat  in  ever;  case  of  removal  for  cause  the 
courts  of  law  hare  exercised  the  right  of  passing  upon  the  legality 
of  the  removal,  and  have  invariably  treated  it  as  void  unless  exer- 
cised conformably  to  the  requirements  of  jurisdictional  sufficiency. 
And  whenever  a  party  unlawfully  removed  has  been  actually  shut 
out  by  his  associates  or  others  from  acting,  a  mandamus  has  issued 
to  restore  him,  and  has  been  made  peremptory  unless  the  proceed- 
ings of  removal  contained  affirmative  evidence  of  sufficient  charges 
sustained  on  a  proper  hearing. 

It  has  always  been  held  that  general  conclusions  or  conclusions 
on  general  charges  were  not  enough,  but  the  facts  on  which  the 
judgment  was  based  must  appear  either  in  specific  charges  or  in 
specific  findings  on  which  the  party  has  been  heard  on  legal  proofs. 
Sex  v.  Stirling,  Sayers,  174;  Rex  v.  Mayor  of  Doneaiter,  1  Ld. 
Baym.  1561 ;  Sex  v.  Mayor  and  Aldermen  of  Doneatter,  Bayers, 
37;  Rex  v.  Richardson,  1  Burr.  617;  SexY.  Mayor,  Aldermen  and 
Burgesses  of  Doncaster,  2  Burr.  738;  Sex  v.  Mayor,  etc.,  of  Liver- 
pool, 8  Burr.  723;  Sex  v.  Warren,  Cowp.  370;  Sex  v.  Univereitg  of 
Cambridge  (Bentley's  case),  1  Strange,  557;  2  Ld.  Baym.  1348; 
Herefor&e  ease,  1  Sid.  209;  Reg.  v.  Guy,  6  Mod.  89;  Bex  v.  Simp- 
son, 1  Strange,  609;  Bagg'e  case,  11  Co.  Bep.  97;  Rex  v.  Shaw,  12 
Mod.  113. 

These  cases  not  only  require  a  proper  hearing  on  proper  charges, 
but  hold  that  those  charges  must  consist  of  distinctly  stated  facta, 
and  not  general  charges  of  wrong  or  neglect,  so  that  it  can  be  de- 
termined, as  a  matter  of  law,  whether  what  the  removing  body 
treats  as  wrong  is  within  the  legal  quality  of  wrong.  This  is  par- 
ticularly referred  to  in  12  Mod.  113,  and  Sayers,  39  and  174,  and  2 
Ld.  Baym.1564,  and  Strange,  557. 

It  is  also  held  that  the  esse  must  appear  to  have  been  proved  by 
.  evidence,  and  that  a  mere  finding  of  results  on  alleged  personal 
knowledge  is  not  enough.  Rex  v.  Fishers  of  Favereham,  S  T.  B. 
352 ;  Captl  v.  Child,  2  Cr.  &  J.  658. 

The  necessity  of  definite  conclusion  is  further  exemplified  in  Rex 
v.  Pxnney,  3  B.  &  Ad.  947;  5  C.  &  P.  254,  where  it  was  held  that 
the  jury,  where  an  indictment  was  tried  against  a  mayor  for  neg- 
lect of  duty,  could  not  convict  unless  all  agreed  on  the  same  spe- 
cific act  of  neglect. 
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This  is  uot  merely  ancient  doctrine.  The  safeguards  against  wrong 
and  the  right  to  have  charges  determined  by  dne  process  of  law, 
which  is  distinctly  asserted  by  Lord  Mansfield  in  Borrows,  as  the 
basis  of  these  rulings,  are  as  clearly  recognized  under  the  grant  of 
special  remedies  as  in  any  other.  The  removal  of  obstacles  to  the 
testimony  of  parties  revived  the  business  of  English  County  Courts 
to  such  an  extent  as  to  render  the  office  of  county  judge  a  very  im- 
portant one.  The  lord  chancellor,  and  in  Lancashire  the  chancel- 
lor of  the  duchy,  have  been  given  power  to  decide  summarily  and 
remove  "  for  inability  or  misbehavior  "  any  such  judge.  Justices 
of  the  peace  hold  during  pleasure,  and  may  be  removed  at  will. 
But  it  has  been  held  that  any  county  judges  removed  by  either  of 
the  chancellors,  although  there  is  no  appellate  jurisdiction  to  review 
the  action,  has  a  right  to  have  its  legality  questioned  and  deter- 
mined in  a  proceeding  to  try  title  to  the  office  by  quo  warranto. 
This  right  was  solemnly  adjudicated  in  Ramtluttf*  case,  10  E.  L. 
k  Eq.  445  (18  Q.  B.  196),  and  while  it  was  held  that  the  act  of 
Parliament  did  not  require  the  chancellor  to  award  a  trial  by  jury, 
it  was  further  held  that  the  proceedings  must  have  all  the  requi- 
sites of  a  judicial  proceeding,  and  the  courts  were  bound  to  see  to 
this.  The  court  adopt  as  their  own  the  language  of  Lord  Mans- 
ntLD  in  Rox  t.  Warren :  "He  can  never  be  the  sole  judge  and  re- 
move him  ad  libitum,  without  being  subject  to  the  control  of  this 
court;  the  court  may  inquire  into  the  cause  and  manner  of  a  motion." 

In  the  case  of  Rogina  v.  Owen,  15  Q.  B.  476,  which  arose  con- 
earning  a  removal  under  the  same  act  of  a  clerk  of  a  County  Court 
for  "inability,"  the  question  also  came  up  on  quo  warranto,  and  it 
was  held  open  to  inquiry,  and  the  cause  of  inability  acted  on  by  the 
judge  and  approved  by  the  lord  chancellor  was  held  not  sufficient 
ai  a  legal  ground  of  disqualification,  and  the  removal  was  held  void. 
In  this  case  the  defense  relied  on  the  want  of  power  in  the  Queen's 
Bench  to  sit  in  appeal  on  the  lord  chancellor,  but  it  was  answere  1 
that  the  proceedings  were  in  no  sense  appellate. 

The  fact,  then,  that  the  statute  and  the  Constitution,  in  giving 
the  governor  power  to  remove,  prescribe  no  methods  of  examina- 
tion, can  in  no  way  relieve  him  from  the  necessity  —  even  if  he 
»  to  pass  personally  on  the  facts  —  of  having  specific  charges  of 
misconduct  communicated  to  the  officer,  and  established  by  proof, 
with  a  full  opportunity  to  the  respondent  to  examine  and  cross- 
examine  witnesses  and  be  heard  on  the  facts  and  the  law. 
Vot-  L!  — 19 
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Bet  it  is  perhaps  important  to  consider  the  legal  character  of 
this  investigation  more  directly,  in  view  of  the  constitutional  pro- 
vision which  must  govern. 

The  Constitntion  of  1836  contained  full  express  provisions  for 
removing  local  officers.  It  contained  none  for  removing  State  of- 
ficers except  by  impeachment,  and  it  confined  the  judgment  there 
to  removal,  saving  the  ordinary  criminal  remedies  for  the  remainder 
of  the  punishment.  In  that  respect  it  was  identical  with  our  pros-! 
ent  Constitution  until  1861,  when  an  amendment  was  proposed  and 
adopted,  as  a  new  section  in  article  12  of  impeachments  and  remov- 
als from  office,  which  thus  far  had  been  identical  in  both,  whereby 
it  was  provided  that  when  the  legislature  was  not  in  session  the 
governor  might  investigate  the  action  of  public  offices  and  officers, 
and  "  remove  from  office  for  gross  neglect  of  duty,  or  for  corrupt 
conduct  in  office,  or  any  other  misfeasance  or  malfess&noe  therein," 
either  of  the  State  officers  mentioned  and  "  appoint  a  successor  for 
the  remainder  of  their  respective  unexpired  term  of  office,  and  re- 
port the  causes  of  suoh  removal  to  the  legislature  at  its  next  ses- 

This  provision  covers  every  case  covered  by  the  statute  and  seve- 
ral more,  because  that  was  only  applicable  to  appointed  officers,  ex- 
cept such  as  were  named,  and  all  of  those  were  appointive  when 
the  statute  was  passed.  It  narrows  the  causes  of  removal,  if  the 
contention  of  the  relator  is  correct;  but  in  fact  the  present  language 
although  more  definite,  is  substantially  the  same  in  meaning  with 
the  former  as  construed  by  the  courts.  Each  of  these  causes  is  u 
well-recognised  common-law  crime,  punishable  by  indictment,  and 
iu  the  case  of  officers  of  State,  by  impeachment.  Russell  Gr.  L. 
14;  Gomyn  Dig.  "Information;"  1  Bisb.  Cr.  L.,  §  459;  Regina  v. 
Mayor  of  Rochester,  2  Jut.  64;  Const.,  art.  xii,  §  1. 

It  is  also  worthy  of  remark  that  the  statute  when  passed  reached 
no  elective  officer,  and  when  first  passed  did  not  cover  the  State 
treasurer,  in  whose  selection  the  governor  had  no  choice.  More- 
over at  that  time  the  State  officers  named  held  office  for  two 
years  from  the  date  of  their  appointment,  and  not  as  now  for  fixed 
periods,  so  that  a  new  appointment  in  the  regular  way  was  never 
to  fill  an  unexpired  part  of  a  term.  Further  than  this  there  was 
then  no  term  of  office  which  did  not  include  two  regular  annual 
sessions  of  the  legislature,  which  at  present  aits  but  once  in  two 
years.     Now  any  officer  misconducting,  during  u  recess  of  the  legie- 
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latore  in  any  of  the  chief  executive  offices,  ia  safe  from  impeach- 
ment unless  there  is  an  extra  session.  If  the  statute  was  really 
intended  to  effect  absolute  removals  from  office,  and  not  merely 
suspensions,  it  did  not  contemplate  that  the  governor  could  fill  the. 
vacancy  for  a  period  which  would  exempt  both  himself  and  the  of- 
ficer removed  or  appointed  from  responsibility  to  the  next  legisla- 
ture. As  it  is  manifestly  not  in  force  now,  it  is  unnecessary  to. 
inquire  where  it  came  from  or  how  far  if  at  all  it  was  valid.  But 
the  nature  of  the  act  of  removal  may  have  some  bearing  on  the 
"ww'ng  of  bo  much  of  it  aa  resembles  the  constitutional  provision. 

It  has  already  been  said  that  all  the  acts  on  which  the  governor 
can  proceed  are  indictable  offenses.  It  is  equally  well  settled  that 
every  removal  from  office  for  wrong-doing  is  in  law  a  punishment 
for  crime.  It  is  the  only  punishment  which  an  impeachment  court, 
can  now  inflict,  and  impeachment  trials  are  strictly  criminal  trials. 

The  Court  of  Queen's  Bench,  while  recognizing  the  absolute' 
power  of  Parliament  over  procedure,  felt  themselves  in  some  diffi- 
culty in  determining  that  a  county  judge  or  clerk  could  be  deprived 
of  trial  by  jury,  even  where  not  charged  with  crime,  and  in  Ram- 
fhty's  cam  took  pains  to  consider  whether  that  form  of  trial  was  to. 
be  regarded  as  omitted.  But  in  Regina  v.  Marshall,  30  E.  L.  4 
Eq.  204,  it  was  distinctly  decided  not  only  that  the  offense  was  in- 
dictable, bat  also  that  the  application  to  the  chancellor  was  a  pro- 
ceeding which  would  preclude  the  complainant  from  asking  a  crim- 
inal information,  because  "it  was  an  application  to  try  and  to 
punish,"  and  the  two  would  amount  to  a  double  vexation  for  the 
suae  cause.  And  the  court,  on  the  suggestion  that  the  chancellor 
■night  decline  the  removal  until  conviction  by 'indictment,  declared 
that  "such  a  course  would  be  in  accordance  with  the  rule  laid  down 
by  the  great  judge,  Lord  Chancellor  Eldon,  not  to  remove  a  justice 
of  the  peace  from  the  commission  until  after  a  conviction  upon  a 
criminal  information." 

The  same  view  was  taken  in  New  York,  in  Barker  v.  State,  3 
Cow.  686,  affirming  the  action  of  the  Supreme  Court  in  sentencing 
the  respondent  to  he  debarred  from  holding  office  as  part  of  the 
penalty  fox  duelling.  He  claimed  that  it  was  not  competent  for  the 
legislature  to  impose  such. disqualification  because  it  did  not  come 
within  the  definition  of  punishment  at  common  law,  and  must.be 
regarded  as  such  an  "  unusual "  punishment  as  was  forbidden  by 
the  Constitution.     And  he  olaimed  that  the  sentence  of  removal  on 
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impeachment  was  not  a  criminal  wmtence  but  a  proceeding  not  bear- 
ing that  character.  But  the  court  held  that  remoral  was  a  well-recog- 
nized punishment  for  official  crime,  and  that  the  power  on  impeach- 
ment to  give  such  a  sentence  instead  of  being  a  new  remedy,  was 
only  a  portion  of  the  old  punishment  the  English  House  of  Lords 
having  authority  to  inflict  every  land  of  punishment  appropriate  to 
crime,  while  the  American  senates  can  only  inflict  a  part,  the  Con- 
stitution itself  saving  a  farther  remedy  by  fine  or  imprisonment. 

Onr  former-  and  present  State  Constitutions  take  the  same  view. 
By  the  Constitution  of  1885  it  was  declared  that  "  no  person  shall 
be  held  to  answer  for  a  criminal  offense,  unless  on  the  presentment 
or  indictment  of  a  grand  jury  except  in  cases  of  impeachment," 
and  some  petty  or  military  offenses.  Art  1,  g  11.  By  the  pre- 
vious section  it  was  provided  that  in  all  criminal  prosecutions  the 
accused  shall  have  a  speedy  and  public  trial  by  jury,  with  the  other 
familiar  saf  egnards  which  need  not  now  be  dwelt  upon.  Our  present 
Constitution  does  not  require  a  grand  jury,  but  it  preserves  all  the 
other  precautions. 

We  have  also  in  the  same  direction  the  recognised  doctrine  that 
while  the  proper  assembly  of  a  municipal  corporation  may  remove  an 
officer  not  only  for  violations  of  by-laws  and  corporate  order,  but  for 
crimes  rendering  him  unfit  to  be  retained,  yet  they  cannot  try  the 
criminal  charge  or  act  upon  it  until  conviction  by  a  criminal  court. 
9  Eyd  Corp.,  oh.  3,  §  9;  Jinx  v.  Lam,  1  Mod.  870;  Rex  v.  Richard- 
wn,  xupra. 

Not  only  was  onr  own  Constitution  of  1835  adopted  when  Barker's 
case  was  very  familiar,  but  the  New  York  provision  of  disqualifi- 
cation for  duelling  was  put  into  our  first  revision  and  has  been 
retained  ever  since.  It  is  also  significant  (hat  in  the  same  chapter 
of  the  statutes  under  which  the  governor  attempted  to  act,  the  only 
cause  of  lose  of  office  arising  from  misconduct  is  not  the  commission, 
but  "  his  conviction  of  any  infamous  crime,  or  of  any  offense  involv- 
ing a  violation  of  his  oath  of  office."     Comp.  L,  g  617. 

Considering  the  fact  that  neither  Constitution  gave  any  authority 
until  1861  to  remove  State  officers  at  all  except  by  impeachment, 
and  that  conviction  of  crime  might  always  be  ground  of  removal 
by  proper  steps  at  common  law,  and  considering  the  farther  tact 
that  the  legislation  in  question  gave  very  precise  remedies  for  the 
removal  of  inferior  officers,  and  gave  the  governor  no  machinery 
whatever  for  examining  more  serious  cases  of  officers  of  State  the  natu- 
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ral  inference  should  be  that  he  should  net  on  anoh  evidence  and  by 
■uch  means  as  the  law  itself  famished — namely,  a  criminal  convic- 
tion, which  is  matter  of  record  and  open  to  no  dispute.  It  is  diffi- 
cult to  see  any  other  method  open  under  the  Constitution,  which 
required  all  crimes  to  be  tried  on  impeachment,  or  other  legal  form 
of  aocnsation. 

The  impossibility  of  sustaining  the  governor's  action  here  will 
further  appear  by  comparing  its  necessary  results  with  the  rest  of 
oar  constitutional  scheme  of  government.  If  he  could  remove 
respondent  as  he  did,  it  is  only  because  as  freely  admitted  by  counsel 
the  restrictions  on  his  power  are  not  obligatory  and  his  only  restraint 
is  in  his  sense  of  propriety;  or  in  other  words  he  has  unlimited  dis- 
cretion to  do  as  he  pleases.  No  legislative  session  can  be  called  during 
hie  term  of  office  except  by  himself;  and  the  removal  enables  him 
to  appoint  for  the  whole  remaining  term  of  office,  so  that  his 
nominee  could  only  be  displaced  by  his  successor,  acting  under  the 
same  absolute  power,  and  in  such  offices  as  are  most  important,  and 
are  held  by  terms  of  two  years,  could  not  be  removed  at  all.  If  this 
can  be  done  every  officer  of  the  government  may  be  removed  as 
soon  as  the  legislature  adjourns,  and  every  office  can  be  filled  by  the 
governor's  nominees,  and  the  whole  elective  system  will  be  annulled. 

If  this  were  so,  H  ts  very  difficult  to  imagine  why  these  offioes  were 
not  made  in  name,  as  well  as  in  fact,  offioes  at  the  will  of  the  gov- 
ernor, as  they  might  have  been  had  it  been  thought  proper.  Bnt  a 
contrary  design  is  manifest  throughout.  The  conditions  of  removal 
are  express  and  clear,  and  cannot  be  regarded  as  immaterial.  Every 
office  is  made  for  a  fixed  term.  No  officer  of  State  could  ever,  even 
under  the  old  Constitution,  be  appointed  by  the  governor  alone, 
and  the  custodian  of  the  public  funds  was  under  that  chosen  by 
the  legislature  without  giving  the  governor  any  voice  in  the  matter. 
Yet,  with  all  these  restrictions,  it  was  afterward  determined  to 
make  every  constitutional  State  office,  executive  or  judicial,  entirely 
independent  of  both  governor  and  legislature,  and  all  were  made 
elective,  first  by  an  amendment  of  the  old  Constitution  in  1819,  and 
afterward  by  our  present  Constitution  in  1850. 

Furthermore,  it  is  not  within  the  power  of  the  legislature  itself 
to  remove  an  officer  for  misconduct,  except  by  impeachment,  or  to 
impeach  any  one  who  is  not  actually  in  office  so  that  he  can  be  re- 
moved. It  may  remove  judges,  but  no  one  else,  for  causes  not 
involving  criminality,  by  a  two-third  vote  and  the  consequent  action 
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of  the  governor.  Bat  it  cannot  condemn  any  one  by  bill  without 
trial,  as  might  be  done  by  Parliament,  because  such  legislation  is 
forbidden  by  both  the  Federal  and  State  Constitutions.  It  would 
be  nothing  short  of  absurdity  to  claim  that  any  purpose  was  enter- 
tained, when  the  Amendment  of  1 861  was  adopted,  of  confining  the 
legal  rights  of  the  elected  officers  of  the  State  to  the  brief  period  of 
a  session  of  the  legislature,  leaving  it  open  to  the  governor  to  fill 
all  the  offices  for  the  remainder  of  his  own  two-years'  term.  And 
the  amendment  does  not  sanction  sach  an  interpretation,  according 
to  the  rules  of  legal  construction. 

The  evident  purpose  of  the  amendment  was  to  provide  that  the 
governor  should  have  power  daring  the  recess  to  secure  the  removal 
of  such  persons  as  would  be  legally  impeachable  during  the  session. 
The  Constitution  had  already  provided  how  official  crimes  should 
be  tried,  giving  the  double  remedy  of  impeachment  and  indictment, 
or  other  criminal  prosecution.  It  might  have  created  special  tribu- 
nals, or  authorized  them  to  have  been  created.  It  has  not  done  so. 
It  has  not  given  the  governor  any  means  of  trying  crime,  but  only 
the  power  of  removing  when  crimes  havo  been  committed.  And  it 
has  provided  the  same  means  for  determining  that  crimes  have  been 
committed  that  have  been  found  adequate  under  the  common  law, 
namely,  the  criminal  courts  that  are  expressly  referred  to  as  hav- 
ing all  the  powers  of  a  court  of  impeachment  except  that  of  pro* 
nouncing  sentence  of  removal.  As  held  in  Barker's  case,  and  as 
indicated  by  oar  own  statutes,  that  power  might  also  have  been 
given,  hut  inasmuch  as  the  governor  can  pronounce  it,  the  court 
and  the  governor  combined  can  do  in  the  recess  precisely  what 
might  have  been  done  in  the  session,  and  in  no  other  way  can  the 
result  be  reached  without  disregarding  the  constitutional  rights  of 
trial  by  jury  or  by  impeachment. 

There  is  no  foundation  in  English  law  for  any  removal  from  pub- 
lic office  which  is  not  held  at  will,  without  a  trial  by  jury,  except 
where  Parliament  has  provided  some  other  mode  of  trial.  A  scire 
facias  is  necessary  to  enforce  a  forfeiture  of  office  held  by  patent 
where  the  ground  falls  short  of  official  criminality,  and  is  a  breach 
of  some  express  or  implied  condition.  Com.  Dig.  Patent,  F.  3. 
Bub  a  misdemeanor  against  the  duties  of  office  is  also  ground  of 
forfeiture,  and  the  pendency  of  an  indictment  was  ground  for  an 
information,  and  on  conviction  of  the  offense  the  crown  might  seize 
the  office.     Dyer,  151.     If  there  can  be  any  other  way  of  trying 
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criminal  charges  of  malversation,  a  somewhat  careful  search  has 
failed  to  discover  it. 

It  is  not  satisfactorily  shown  that  any  different  doctrine  has  ever 
prevailed  in  the  United  States,  except  in  some  isolated  cases,  and 
it  would  require  a  unanimity  of  decision,  amounting  to  an  entire 
removal  of  the  old  land-marks,  to  justify  the  recasting  of  constitu- 
tional principles  which  underlie  oar  whole  system.  Iu  addition  to 
the  cases  cited  on  the  hearing,  the  case  of  State  v.  Pritchard,  86 
N.  J.  L.  101  contains  an  instructive  discussion  of  this  subject.  The 
decision  in  Collim  v.  Tracy,  36  Tex.  546,  also  appears  at  variance 
with  what  counsel  for  relator  seemed  to  regard  as  the  law  of  that 
State. 

In  any  point  of  view,  and  whether  the  governor  is  or  is  not  vested 
with  judicial  powers  of  trial  as  well  as  removal,  there  is  no  rule  which 
will  sustain  his  present  action  as  conforming  to  legal  principles. 

In  my  opinion  judgment  should  go  for  respondent. 


PlOPLB  V.  DANN. 

m  nth.  no.) 

Criminal  law —  homicide  in  dqfen$e  of  good*. 

Ab  execution  purchaser  of  goods  going  on  the  lands  of  the  execution  debtor, 
with  a  pistol,  to  Belie  the  goods,  the  sale  being  illegal,  or  the  goods  having 
before  the  levy  been  sold  by  the  debtor  to  a  third  person  for  whom  he  was 
holding  them,  keid,  that  the  debtor  might  lawfully  resist  him  with  a  deadly 
weapon  if  he  had  a  reasonable  apprehension  of  danger  from  him. 

CONVICTION  of  assault  with  intent  to  murder.     The  opinion 
states  the  case. 

A.  A.  JSlii*,  for  appellant. 

Y&n  Riper,  attorney-general,  for  people. 

Shkrwood,  J.  The  respondent  was  convicted  in  the  Ionia  Cir- 
cuit Court  of  an  assault  with  intent  to  murder  one  Riley  Wilson,  on 
the  19th  of  September,  1882,  and  sentenced  to  two  years'  imprison- 
ment. The  defense  made  was  justification  in  defense  of  his  person 
»nd  property. 
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The  respondent  owned  forty  acres  of  land  in  the  township  of 
Sebcwa,  in  Ionia  count;,  and  Wilson  was  engaged  in  mercantile 
business  in  an  adjoining  township.  In  1879  respondent  rented  his 
farm  to  one  Rogers  and  removed  to  Muskegon  county,  and  there 
remained  until  July,  1882,  when  he  returned  to  the  vicinity  of  his 
farm.  While  at  Muskegon  Wilson  commenced  a  suit  by  attachment 
against  defendant  as  a  non-resident,  and  in  August,  1882,  the 
sheriff  of  Ionia  county,  under  the  proceedings  taken  in  the  attach- 
ment suit,  made  a  sale  of  Dann's  interest  in  the  wheat  raised  and 
stacked  upon  the  farm  that  year,  and  Wilson  became  the  purchaser 
on  the  sale,  and  left  the  same,  as  he  claimed,  in  possession  of 
Rogers,  who  was  then  occupying  the  farm  as  defendant's  tenant 

The  defendant  claimed  and  proposed  to  show — first,  that  by 
reason  of  defective  legal  proceedings  no  title  to  the  wheat  passed  to 
Wilson  on  the  sale  made  by  the  sheriff;  tecond,  that  on  the  21st  of 
August,  1882,  Rogers  released  his  interest  in  the  premises  under 
the  lease  to  the  defendant,  and  made  surrender  thereof  to  him ; 
third,  that  prior  to  the  sheriff's  levy  defendant  had  Bold  the  wheat 
to  Mrs.  Layman ;  and  at  the  time  the  attachment  took  place  he  was 
there  upon  the  premises  to  look  after  the  wheat  and  to  place  it  in 
the  granary  in  the  barn  for  her.  If  either  of  these  propositions  was 
sustained,  then  Wilson  had  no  interest  or  title  to  the  wheat,  and 
was  himself  a  trespasser  in  entering  upon  the  premises  to  take  the 
same  away. 

The  testimony  shows  that  in  the  morning  of  the  day  the  shooting 
occurred  Wilson  was  informed  that  if  be  went  to  the  farm  for  the 
wheat  he  would  have  no  trouble  if  he  took  it  under  a  writ  of 
replevin ;  otherwise  he  would  find  difficulty,  as  Dann  intended 
resisting  his  taking  it.  Wilson  however  went  to  the  farm  with  the 
avowed  purpose  of  getting  the  grain,  and  if  necessary,  by  force. 
The  record  further  shows  that  Wilson  had  been  informed  and 
understood  that  the  defendant  would  be  there  that  day  to  take 
charge  of  the  wheat,  and  that  he  claimed  to  be  entitled  to  control 
the  same.  And  with  this  understanding  Wilson  seems  to-have 
gone  to  the  farm  prepared  with  a  pistol  to  defend  his  action  in  tak- 
ing the  grain,  and  if  necessary  in  doing  so  by  using  his  weapon. 

It  appears  the  defendant  had  taken  counsel  of  a  lawyer  as  to  his 
legal  rights  to  the  custody  of  the  wheat,  and  was  informed  that  he 
was  entitled  to  it  and  that  Wilson  had  no  right  to  take  it  away. 

For  the  purpose  of  showing  Wilson  had  no  right  to  the  wheat, 
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by  showing  the  execution  sole  illegal,,  the  defendant's  counsel 
-offered  in  evidence  the  record  of  the  proceedings  in  the  case  of 
Riley  S.  Wilson  v.  Walter  Dana  (it  being  the  case  in  which  the 
execution  issued).  This  was  objected  to  as  immaterial,  and  the 
court  sustained  the  objection.  The  defendant  also  offered  to  show 
that  prior  to  the  levy  by  the  sheriff  he  had  sold  the  wheat  claimed 
under  the  levy,  to  Mrs.  Layman,  and  that  she  was  the  owner  thereof. 
This  testimony  was  also  ruled  out  by  the  court.  All  of  this  testi- 
mony was  proper,  and  should  hare  been  received.  No  other  claim 
was  made  by  Wilson  to  the  wheat,  except  what  he  derived  through 
the  levy  and  sale,  and  if  he  obtained  none  he  was  a  trespasser. 

Defendant  was  the  owner  and  in  possession  of  the  farm,  and  Mrs. 
Layman  of  the  wheat,  and  he  acted  for  her  in  caring  for  it,  and  he 
had  a  right  to  defend  this  property  against  the  encroachments  by 
Wilson,  and  use  so  much  force  as  was  necessary  for  that  purpose. 
It  needs  no  citation  of  authorities  to  maintain  this  elementary 
principle  of  the  law.  A  man  is  not  obliged  to  abandon  his  farm, 
his  home  or  hie  goods  to  a  trespasser  or  intruder  unless  he  volun- 
tarily chooses  so  to  do.  On  this  record  we  must  assume  that  the 
defendant  could  have  made  the  proofs  offered  and  rejected. 

It  further  appears,  that  having  this  right  to  protect  the  property, 
the  defendant,  white  in  his  efforts  to  assert  and  maintain  it,  was 
confronted  by  a  concealed  weapon  used  by  Wilson  against  him,  and 
in  making  his  defense  against  this  attack  used  his  own  pistol.  This 
he  had  the  right  to  do  if  he  feared,  and  had  good  cause  to  fear,  his 
life  was  in  danger.  In  such  cases  courts  cannot  and  will  not  under- 
take to  pass  upon  the  surroundings  with  very  great  nicety  in  deter- 
mining just  when,  and  at  what  particular  stage  of  the  affray,  the 
defendant  may  be  justified  in  using  a  deadly  weapon  in  defending 
hU  person.  Every  case  must  be  governed  by  its  own  particular  cir- 
cumstances, and  they  vary  to  such  an  extent,  and  depend  so  much 
upon  appearances  and  incidents  occurring  at  the  moment  of  greatest 
danger,  that  he  who  encounters  it  must,  to  a  very  great  extent,  be 
left  to  determine  for  himself  the  means  necessary  to  be  used  for  his 
own  protection,  and  in  reviewing  the  discretion  used  by  him,  no 
great  amount  of  speculation  and  refinement  as  to  probabilities  can 
safely  be  indulged  in  by  the  court. 

There  are  many  nice  questions  concerning  the  extent  of  the  right 
■of  self-defense,  but  they  do  not,  we  think,  exist  in  this  case.  It  is 
■sufficient  to  say  that  the  facts,  as  they  appear  upon  the  record,  and 
Tor,.  LT  —  30 
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ma  we  think  they  were  properly  proposed  to  be  proved,  if  believed 
by  the  jury,  would  have  made  the  respondent's  defense  perfect ; 
and  it  is  difficult  to  see  why  Wilson  should  not  be  regarded  as  the 
aggressive  party,  and  equally  culpable,  at  least,  with  the  respondent 
He  went  to  the  farm  to  take  the  wheat  by  force ;  he  went  armed 
with  a  pistol,  and  evidently  with  an  intent  to  use  it,  if  necessary, 
to  accomplish  his  object,  and  did  use  it  for  that  purpose.  In  the 
case  of  Pond  v.  People,  8  Mich.  177,  this  court  held :  '*  If  any 
forcible  attempt  is  made,  with  a  felonious  intent  against  person  or 
property,  the  person  resisting  is  not  obliged  to  retreat,  bat  may 
pursue  his  adversary,  if  necessary,  till  he  finds  himself  out  of  dan- 
ger." A  reasonable  apprehension  of  such  danger  is  all  that  is 
necessary  in  such  case. 

Upon  the  people's  own  showing  in  this  case,  had  death  resulted, 
the  defendant  would  have  been  guiltyof  no  more  than  manslaughter, 
and  under  all  the  circumstances  a  new  trial  would  be  necessary. 

The  judgment  of  conviction  must  be  reversed  and  the  respondent 
discharged. 

Judgment  reoermd. 

The  other  justices  concurred. 


Powers  v.  Hablow. 


Landlord  and  tenant  —  lugbgsnze  -    Moring  tmplotutM  —  right  of  *ay. 

The  owner  of  a  farm  leased  small  parcels  in  the  middle  of  it  to  laboring  men. 
A  farm  road  approaohed  the  holdings,  bat  did  not  reach  them.  Toward  the 
leased  parcels  from  the  end  of  the  road  the  lessor  stored  a  box  of  dynamite, 
with  cartridge  exploders,  nnder  a  low  shed  made  against  a  stump,  and  only 
partially  Inclosed,  and  in  a  rough-bound  box,  not  always  kept  covered  and 
never  securely  fastened.  A  child  of  one  of  the  lessees  who  had  been  at 
work  in  the  field  went  into  the  shed,  broke  one  of  the  cartridges  from  the 
box,  and  striking  it  with  a  stone,  exploded  it,  and  was  injured.  Neither  he 
nor  his  father  knew  what  was  kept  in  the  shed,  or  knew  of  any  danger  there, 
or  of  any  reason  for  keeping  away  from  it;  and  there  was  no  warning  on  or 
about  the  shed,  except  the  word  "powder"  written  on  the  box,  which 
neither  of  them,  If  they  had  seen  it,  could  have  read.  Held,  that  the  lessor 
was  responsible. 


c 
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^AS.K    The  opinion  states  the  facte.     The  defendant  had  judg- 
ment below. 


W.  P.  H§atg,  f  or  *ppeU»t 
F.  0.  Clark,  for  appellee. 

Ooolby  ,  G.  J.  Action  on  the  cam  to  recover  damages  for  an  injury 
alleged  to  hare  been  caused  by  the  negligence  of  defendant's  servant 

The  material  facts  are  the  following:  For  man;  years  the  defend- 
ant has  been  owner  of  a  farm  near  the  city  of  Marqnette,  which  has 
been  under  the  general  management  of  one  Hodgson,  his  foreman 
or  superintendent,  who  has  leased  small  parcels  to  laboring  men 
for  cultivation.  Upon  these  parcels  potatoes  and  other  vegetables 
have  been  raised,  and  the  ground  has  been  caltivated  by  the  lessees 
with  the  assistance  of  their  wives  and  children.  In  the  year  18t& 
[he  farm  was  divided  by  a  rail  fence  into  two  fields,  in  one  of  which 
there  were  some  ten  or  twelve  parcels  of  the  leased  land,  and  in  the 
other  thirty.  The  farm  was  formerly  covered  with  timber,  and 
many  stamps  still  remain,  which  the  superintendent  when  he  finds 
them  in  the  way  of  cultivation  has  been  accustomed  to  remove  by 
the  use  of  dynamite.  The  dynamite  is  put  up  by  the  manufactu- 
rer* in  boxes  made  of  rough  boards  in  which  it  is  covered  and  sur- 
rounded with  saw-dust,  and  in  the  sameboi,  bat  put  up  by  them- 
selves in  a  small  tin  box,  are  placed  the  exploders.  These  exploders 
are  shaped  like  ordinary  percussion  cape,  but  are  very  much  larger 
and  they  are  partially  filled  with  a  fulminate,  which  is  exceedingly 
sensitive  and  more  powerful  as  well  as  more  explosive  than  dyna- 
mite. It  is  liable  to  explode  at  any  time  if  accidentally  struck 
against  a  stone  or  any  hard  metal,  or  if  picked  with  a  pin  or  knife 
or  touched  with  fire.  A  piece  of  dynamite  is  exploded  by  placing 
one  of  the  exploders  at  the  end  with  a  fuse  attached  which  is  ig- 
nited, and  stumps  are  blown  in  pieces  by  their  use.  In  the  spring 
of  1883  one  of  the  wood  boxes  containing  dynamite  and  exploders 
was  deposited  under  what  is  called  by  some  of  the  witnesses  a  tem- 
porary shed  on  the  farm,  where  it  had  been  placed  by  Hodgson. 
The  shed  was  made  by  placing  a  piece  of  scantling  across  the  top 
of  a  stump  and  sloping  planks  from  this  piece  to  the  ground.  The 
planks  did  not  form  a  perfect  inclosure,  and  it  was  in  evidence 
that  persons  had  sometimes  gone  under  the  planks  to  escape  show- 


lf,f,  MICHIGAN, 

Power*  t.  Barlow. 

«n.  The  father  of  the  plaintiff  had  done  this  a  few  days  before 
the  injury,  and  he  had  aeen  the  box  there  partly  uncovered  with 
saw-dust  in  it  bat  he  did  not  know  what  else.  There  were  screw* 
in  the  top  boards  of  the  box  to  fasten  them  down,  and  these  were 
screwed  in  and  out  with  the  fingers.  The  word  "  powder "  was 
written  conspicuously  upon  the  box,  but  plaintiff  and  his  father 
■could  not  read,and  had  not  been  told  that  any  thing  dangerous  wan 
.stored  there.  The  shed  was  distant  from  any  public  highway.  A 
farm  road  which  was  used  by  defendant  and  bis  lessees  ran  from 
the  direction  of  the  city  toward  the  leased  parcels  but  without 
-  reaching  any  of  them,  and  in  passing  from  its  terminus  to  the  seTeral 
parcels  one  would  pass  by  the  shed,  but  how  near  to  it  wonld  depend 
upon  the  parcel  to  which  he  was  going.  One  parcel  was  leased  by 
the  plaintiff's  father,  and  this  was  one  of  the  nearest  to  the  road 
and  to  the  shed.  He  had  leased  it  for  some  years;  it  contained  a 
little  less  than  an  acre,  and  in  1883  he  was  paying  rent  for  it  at 
the  rate  of  tl6  an  acre  and  had  it  planted  to  potatoes.  In  going 
to  their  several  holdings  the  lessees  crossed  each  other's  parcels  as 
was  found  convenient,  and  also  passed  over  land  plowed  by  defend- 
ant for  his  own  use.  How  near  the  plaintiff's  father  would  go  to 
the  shed  in  passing  from  the  farm  road  in  a  straight  line  to  hia  own 
holding  is  left  uncertain  on  the  evidence;  it  might  perhaps  be  ten 
rods  or  it  might  be  lees  than  one.  There  was  no  inclosure  about 
the  shed,  and  nothing  to  warn  people  away  from  it  except  the  word 
'-powder"  upon  the  box.  The  superintendent  went  to  the  box  for 
dynamite  and  exploders  as  he  had  occasion  to  use  them.  The  evi- 
dence all  tended  to  show  that  the  handling  of  the  exploders  by 
persons  who  were  ignorant  of  their  nature,  or  were  careless,  or 
under  circumstances  rendering  them  liable  to  accidental  concussion 
would  be  exceedingly  hazardous. 

On  July  4,  1883,  the  plaintiff's  father  was  at  work  among  hia 
potatoes,  and  plaintiff,  who  was  then  eight  years  and  four  months 
old,  went  with  a  brother  two  years  older  to  take  the  father  his  din- 
ner. When  they  had  delivered  the  dinner  to  him  they  worked  for 
an  hour  or  so  destroying  potato  bugs,  and  then  moved  about  at 
pleasure  for  an  hour  or  so  longer  in  the  vicinity  of  their  father's 
work.  The  plaintiff  looked  into  the  shed  and  saw  the  box  then 
partly  uncovered,  and  from  the  saw-dust  took  out  one  of  the  ex- 
ploders. He  was  aware  of  no  danger  from  handling  it,  and  thought 
no  harm  in  taking  it  from  the  open  box.     After  a  little  he  picked 
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up  a  small  stone,  m  large  as  his  fist,  and  holding  the  exploder  upon 
another  stone,  which  he  describes  as  being  of  the  sue  of  a  spittoon, 
he  struck  it  with  the  stone  in  one  hand  while  holding  it  in  the 
other,  and  with  the  third  blow  it  exploded,  breaking  the  stone  on 
which  it  was  held,  and  tearing  from  his  left  hand  the  thnmb  and 
one  finger.     For  this  injury  the  suit  was  instituted. 

The  negligence  charged  against  the  defendant  was  the  keeping 
of  the  exploders  thus  exposed,  and  in  dangerous  proximity  to  where' 
persons  were  accustomed  to  pass  and  repass,  and  where  children 
like  the  plaintiff  with  childish  instinct  and  without  any  knowledge 
of  the  great  peril  to  which  they  were  exposed  might  go  to  the  open 
box  and  take  and  handle  them. 

When  the  case  was  submitted  to  the  jury  the  Circuit  judge  in- 
structed them  to  return  a  verdict  for  the  defendant  This  he  did 
upon  the  ground  that  it  is  the  duty  of  parents  to  take  care  of  their 
children,  and  to  see  that  they  do  not  commit  trespass;  and  if  they 
do  not  do  that,  bat  suffer  the  children  to  wander  away  upon 
other  people's  property,  the  children  go  there  at  their  own  risk,. 
and  the  negligence  is  contributory  on  the  part  of  the  parents  in 
allowing  them  to  wander  where  they  have  no  right.  And  this  neg- 
ligence of  the  parents  is  for  the  purposes  of  legal  remedy  imputa- 
ble to  the  children  themselves. 

The  instruction  was  probably  given  in  reliance  upon  Hargrtave* 
t.  Deacon,  25  Mich.  2,  which  was  such  a  case  as  the  instruction 
supposed.  Counsel  for  the  defendant  with  commendable  industry 
has  collected  and  brought  to  our  attention  a  large  list  of  similar 
eases  in  which  the  same  principle  has  been  laid  down  and  applied, 
and  he  insists  that  they  are  in  their  facts  analogous  to  the  present 
case.  The  children,  it  is  said,  were  trespassers  in  going  in  or  near 
the  shed;  and  even  if  it  could  be  held  that  they  were  licensed  to 
go  where  they  did,  the  result  must  he  the  same,  since  a  license  to- 
enter  or  pass  over  an  estate  will  not  create  a  duty  or  impose  an 
obligation  on  the  part  of  the  owner  to  provide  against  accidental 
injuries.  ///.  C*nt.  R.  Co.  v.  Godfrey,  71  111.  506;  s.  c,  22  Am. 
Bap,  111 

This  is  the  point  upon  which  the  case  must  turn;  and  it  there- 
fore becomes  necessary  to  determine  whether  on  the  one  hand  the 
Circuit  judge  was  correct  in  holding  the  plaintiff  to  be  a  trespasser, 
or  on  the  other,  the  counsel  are  justified  in  regarding  him  as  a 
licensee  to  whom  the  defendant  owed  no  dnty  of  protection. 
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It  is  quite  certain  that  the  plaintiff's  father  ni  not  a  ti 
in  crossing  the  defendant's  land  to  reach  the  land  he  had  leased. 
The  leasing  by  implication  gave  a  right  of  way  of  necessity,  in 
order  that  he  might  render  his  tenement  beneficial.  Clark  v.  Oegga, 
Cro.  Jac.  170;  Beaudely  t.  Brook,  Cro.  Jac  189;  Pinningto*  t. 
Galland,  9  Eioh.  1;  Pernam  v.  Wead,  2  Mass.  203;  Underwood  t. 
Carney,  1  Ouah.  280;  Pierce  r.  Stihck,  18  Conn.  330;  Holmes  v. 
Seehj,  19  Wend.  507;  Latcton  \.  Rivera,  2  McOord,  445;  Thompson 
t.  Miner,  30  Iowa,  386;  Thomas  v.  Bertram,  4  Bosh,  317;  Tracy 
v.  Atherton,  35  Vt.  52;  ffmfcr  v.  Hershey,  23  Penn.  St  333; 
Mitchell  y.  Seipel,  53  Md.  251,  and  the  notes  thereto;  a.c,  36  Am. 
Bep.  415;  Davies  v.  S<wr,  L.  R.,  7  Eq.  427.  The  defendant,  aa  the 
party  creating  this  way,  had  the  right  to  make  oat  the  line  on  which 
it  should  run;  and  on  his  failure  to  do  so,  the  right  of  defining;  it 
passed  to  his  tenant  (Solputy.  Seely,  19  Wend.  507);  and  when 
it  was  once  defined,  both  parties  would  be  bound  by  the  lines  an 
fixed.  Niehoia  v.  Lvce,  24  Pick.  102;  35  Am.  Deo.  303.  See 
(yilorhe  v.  Smith,  11  B.  I.  259;  a.  c,  23  Am.  Bep.  440.  But  in 
this  case  the  way  was  marked  oat  by  neither  party,  and  the  tenant 
had  for  several  years  gone  as  was  convenient  from  the  end  of  the 
farm  road  to  the  land  leased;  not  always  on  the  same  precise  line, 
bat  probably  without  any  considerable  departure  from  the  same 
general  direction.  No  fences  were  built,  or  stakes  set,  or  lines  marked 
to  indicate  that  from  any  portion  of  the  land  between  the  farm  road 
and  his  own  lot  he  was  excluded;  and  these  facts  seem  to  make  oat 
a  practical  agreement  of  the  parties  that  the  privilege  of  panning 
and  repassing  might  be  freely  exercised  within  limits  broader  than 
an  ordinary  foot-path,  and  that  the  tenant  should  be  deemed  within 
the  limits  of  his  right  if  he  did  not  depart  altogether  from,  the 
direct  line  between  the  end  of  the  farm  road  and  tho  lot  which  had 
been  leased  to  him. 

If  however  we  are  in  error  aa  to  this,  and  the  right  of  passage 
while  not  specifically  defined  is  to  be  considered  as  only  a  license, 
the  conclusion  in  this  case  must  still  be  the  same.  Licensee  in 
general  may  be  revoked  by  the  licensor,  at  pleasure;  but  this  license 
would  continue  while  the  lease  was  in  force;  it  had  been  created  not 
exclusively  for  the  benefit  of  the  tenant  but  for  the  benefit  of  the 
defendant  also;  the  tenant  had  paid  rent  on  a  leasing  to  which  the 
license  was  a  necessary  incident,  and  his  right  to  the  enjoyment  of 
it  was  as  complete'  as  the  righfcof .  the  defendant  to  the  money  he 
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had  received  for  the  rent  The  license  was  therefore  a  license 
coupled  with  an  interest,  and  was  not  revocable  while  the.  lease  was 
in  force.  Wood  v.  Manley,  11  Ad.  &  £1.  34;  Hunt  v.  RoHsmanier, 
8  Wheat  174;  Barn*  t.  Barnes,  6  Vu  888;  Boults  v.  JfiteAe«,  1$ 
Pann,  St  371;  Thompson  v.  McMlarney,  83  Penn.  St  174;  Whii7 
north  v.  TFoUw,  1  Mete  313;  Giles  v.  Simonds,  15  Gray,  441; 
jfcwfft  v.  flouwi,  1  Hill,  176;  A»i»«y-Y.  &»#&,  17  HI.  531; ,  Whits 
t.  jRwwrf,  48  Me.  360;  Miller  v.  Stote,  39  Ind.  267;  .Lewis  v.  jfet- 
JVotf,  65  N.  C.  63.  That  the  defendant  might  have  restricted  the 
privilege  within  the  bounds  of  a  ordinary  foot-path  may  be  cqqt 
ceded;  but  it  is  enough  for  the  purposes  of  this  ease  that  apparently 
he  had  not  cared  to  impose  such  a  restriction  -and  certainly  had 
not  done  so.  7  ,\ 

A  person  giving  such  a  license,  especially  when  he  gives  it  wholly 
or  in  part  for  his  own  interest  as  was  the  case  here,  and  thereby 
antes  others  to  .come  apon  his  premises,,  assumes,  to.  all  who  accept 
the  invitation  the  dnty  to  warn,  them  of  any  danger  in  coming) 
which  he  knows  of,  or  ought  to  know  of,  and  of  which  they  are, 
not  aware.  This  principle  has  been  recently  examined  and  affirmed 
by  this  court  in  Samuehon  v.  Cleveland  Iron  Mining  Co.,  49  Mich. 
164, 170,  and  again  in  McKone  v.  Mich.  Cent.  R.  Co.,  51  Mich. 
601;  and  also  recently  by  the  Federal  Supreme  Court  in  Bennett  v. 
Railroad  Co.,  102  IT.  S.  580;  and  is  too  familiar  to  require  farther 
references.  That  dnty  was  incumbent  upon  the  defendant  in  this 
cue.  .  ,,. 

But  under  the  circumstances  disclosed  in  this  case  the  invitation 
to  the  tenant  to  come  upon  the  land  was  an  invitation  which  em- 
braced his  family  also.  The  tenant  was  a  laboring  man,  apparently 
of  small  means;  and  it  is  customary  for  such  men  to  be  assisted  in 
their  manual  labor  by  the  members  of  their  families;  and  the  de- 
fendant must  have  understood  that  the  persons  who  rented  of  him 
these  small  patches  of  land  would  be  likely  to  avail  themselves  of 
the  services  of  their  children  in  cultivating  them*  It  was  perfectly 
allowable  for  the  plaintiffs  father  to  do  this;  and  defendant  would 
have  had  no  right  to  keep  the  children  from  the  field  if  he  had  been 
disposed  to  do  so.  Whether  they  went  to  take  their  father  his 
meals,  'or  to, give, him  more  direct  aid  in  cultivation,  they  went 
rightfully;  and  if  the  superintendent  of  defendant  made  .their 
going  dangerous,  defendant  was  chargeable  with  the  consequences. 

The  moving  about  of  the  children  upon  the  land  where  they  were 
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at  liberty  to  go,  while  they  were  not  actually  employed,  was  as 
much  an  incident  to  their  being  there  as  is  the  loitering  or  playing 
by  children  outside  the  travelled  part  of  the  highway  as  they  go 
upon  it  to  school  or  upon  errands.  Children,  wherever  they  go, 
must  be  expected  to  act  upon  childish  instincts  and  impulses;  and 
others  who  are  chargeable  with  a  duty  of  care  and  caution  toward 
them  must  calculate  upon  this,  and  take  precautions  accordingly. 
If  they  leave  exposed  to  the  observation  of  children  any  thing  which 
would  be  tempting  to  them,  and  which  they  in  their  immature  judg- 
ment might  naturally  suppose  they  were  at  liberty  to  handle  or  play 
with,  they  should  expect  that  liberty  to  be  taken.  Birgs  v.  Qmrdi- 
<t#r,  19  Conn.  507;  Keffe  v.  Mtiwaukos,  dc,  X.  Oo.t  81  Minn.  207; 
Railroad  Go.  v.  Stout,  17  WalL  657;  Bvatuich  v.  Gnlf,  *c,  It.  C*., 
57  Tex.  126;  a.  c,  44  Am.  Bep.  586;  Nagtl  v.  Mo.  Pats.  R.  Co.,  75 
Ho.  653;  8.  a,  42  Am.  Bep.  418. 

In  this  case  a  shed  in  which  a  dangerous  explosive  was  stored  was 
left  only  partly  inclosed,  and  its  structure  and  location  were  such 
as  naturally  to  invite  the  entrance  of  ehildren  either  for  play  or  for 
shelter  from  sun  and  rain.  Children  were  rightfully  near  it;  there 
was  nothing  in  its  appearance  to  warn  them  off;  it  was  not  fastened 
against  their  entrance;  and  there  was  nothing  about  it  to  indicate 
that  they  would  do  injury  or  be  injured  by  going  there.  The  box 
containing  the  explosives  seema  to  have  had  more  the  appearance 
of  a  box  discarded  as  of  no  value  and  with  worthless  refuse  in  it 
than  of  a  box  whioh  it  was  of  the  very  highest  importance  should 
be  guarded  with  sedulous  care.  It  was  never  firmly  fastened,  and 
the  only  warning  upon  it  was  a  word  written  upon  a  top  board 
which  was  not  always  kept  on.  A  man  of  ordinary  prudence  if  told 
that  so  dangerous  an  article  was  so  carelessly  stored  might  well 
hare  deemed  the  statement  incredible.  We  cannot  under  these  cir- 
cumstances say  that  the  plaintiffs  father  was  chargeable  with  fault 
in  not  suspecting  the  danger  and  warning  his  children  away  from  it, 
or  that  the  child  himself  was  blameworthy  in  acting  upon  the  child- 
ish instincts  and  propensities  whioh  combined  with  the  negligence 
of  defendant's  servant  to  bring  the  danger  upon  him. 

A  new  trial  must  be  ordered. 

Jftw  trimi  aramnd. 

The  other  justices  concurred. 
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e  cruelty  "  justifying  ft  divorce,  to  expel  a  wife  and 
it  step-daughter  and  make  their  separation  a  condition  oi 
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the  wife. 
IVOBOE.     The  opinion  states  the  case. 


0.  C.  Howell,  for  complainant. 
Wth.  0.  Webster,  for  defendant. 

Oakvbbll,  J.  Complainant  obtained  a  divorce  from  defendant 
for  cruelty,  and  was  granted  C700  alimony  absolutely,  and  (600 
more  in  case  she  should  release  her  dower  —  these  amounts  to  be 
paid  in  one,  two,  three  and  four  years,  with  interest  after  one  year. 

Defendant  appealed  generally  and  complainant  appealed  for  in- 
sufficient  alimony. 

Complainant  when  she  married  defendant  in  November,  1876, 
was  doing  a  fairly  prosperous  business  as  a  hair-dresser,  and  had 
one  daughter  named  Jenny  Farrell,  about  ten  years  old.  She  had 
no  property  beyond  her  business,  which  was  chiefly  made  available 
by  her  personal  exertions.  Defendant  at  this  time  was  a  widower 
who  had  been  married  more  than  once,  and  had  several  grown-up 
children  living  near  him,  and  three  daughters  at  homo  of  the  ages 
respectively  of  fifteen,  ten  and  five  years.  He  lived  on  a  farm  ad- 
joining Sebewa  corners  in  Ionia  county,  where  he  was  also  engaged 
in  mercantile  business.     He  owned  other  lands  near  by. 

The  bill  was  filed  in  June,  1880,  and  complainant  by  her  counsel 
took  testimony  and  made  out  her  case.  By  some  clandestine  ar- 
rangement between  defendant  and  her  counsel,  they  without  her 
knowledge  or  procurement  got  a  decree  of  divorce  with  a  small 
amount  of  alimony,  to  the  extent  of  (400,  with  ordinary  costs. 
This  decree  was  made  in  November,  1880.  He  had  previously  of- 
fered t500  as  a  compromise,  but  complainant  declined  making  any 
consent  to  arrangement.  When  she  learned  of  this  decree  she  filed  a 
bill  to  rescind  it  for  the  fraud,  and  it  was  rescinded.  Both  partie ; 
Vol..  LI  —  21 
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afterward  proceeded  with  proofs,  which  are  very  bulky,  the  com- 
plainant  having  put  her  case  in  the  hands  of  new  solicitors,  and  the 
cause  having  been  transferred  to  Kent  county  for  disposal. 

If  divorce  cases  stood  on  the  same  footing  with  all  other  cases, 
we  should  feel  bound  to  consider  defendant  as  estopped  by  the  de- 
cree entered  in  the  first  instance  by  his  procurement,  so  far  as  the 
main  issue  is  concerned.  But  our  laws  forbid  all  collusive  divorces 
and  require  each  case  to  stand  on  its  proper  equities.  We  must 
therefore  examine  into  the  facta.  It  is  proper  to  say  that  complain- 
ant has  not  sought  to  get  any  advantage  from  the  old  decree  which 
she  repudiated  as  fraudulent,  and  has  invited  a  hearing  on  all  the 
merits. 

The  case  presents  some  difficulties  concerning  a  part  of  the  facts 
and  is  supposed  by  counsel  for  defendant  to  raise  some  legal  diffi- 
culties also.  We  shall  therefore  be  obliged  to  make  reference  to 
the  general  nature  of  the  controversy,  but  we  do  not  think  it  de- 
sirable to  perpetuate  by  narration  the  unfortunate  details  of  family 
strife,  beyond  the  actual  necessities  of  decision.  They  arose  in 
considerable  measure  from  the  complications  of  families  not  having 
the  same  common  ties.  While  there  was  some  disparity  of  age,  it 
had  no  apparent  effect  on  the  relations  of  the  parties  except  through 
the  diversity  of  children.  No  children  were  the  result  of  complain- 
ant's marriage  with  defendant.  But  complainant's  young  daughter 
became  one  of  the  means  of  cruelty,  if  there  was  cruelty,  by  which 
defendant  compelled  her  to  seek  legal  redress. 

Upon  her  marriage  complainant  gave  up  her  business,  and  she 
and  her  daughter  went  into  the  family,  consisting  generally  of  these 
parties  and  defendant's  three  daughters  before  mentioned.  The 
older  married  children  formed  no  part  of  the  permanent  house- 
hold. 

The  grievances  which  complainant  relies  on  are  alleged  as  con- 
sisting chiefly  in  various  forms  of  domestic  tyranny,  and  more  par- 
ticularly in  wounding  her  feelings  by  insulting  and  injurious  charges 
and  insinuations  against  her  chastity.  Bnt  the  final  and  principal 
ground  of  complaint  was  the  forcible  and  violent  expulsion  of  com- 
plainant and  her  daughter  from  defendant's  house. 

Upon  the  hearing  defendant's  counsel  very  fully  vindicated  com- 
plainant from  any  imputations  of  impropriety,  and  insisted  not  only 
that  defendant  acquitted  her  of  misconduct  but  had  never  charged 
her  with  it,  and  had  always  been  and  still  continued  desirous  of  her 
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return.  It  is  therefore  hardly  necessary  to  say  that  her  character 
appears  free  from  any  such  stain.  Bat  in  his  answer  he  defends 
not  only  by  making  counter  charges  of  many  neglects  of  dnty  and 
acta  of  ugliness,  but,  by  insinuations  which  are  quite  as  offensive  as 
direct  charges  of  unchaste  conduct.  The  answer  is  in  such  a  tone 
as  very  conclusively  negatives  any  desire  for  conciliation,  or  any 
real  affection.  And  we  cannot  but  feel  that  it  is  somewhat  corrobo- 
rative of  complainant's  charges  as  to  defendant's  temper  and  con- 
duct, as  hard  and  vindictive.  The  witnesses  to  the  larger  part  of 
the  home  transactions  are  necessarily  such  as  to  have  considerable 
bias,  and  it  becomes  necessary  to  infer  the  real  meaning  of  ambigu- 
ous facts  by  looking  somewhat  at  results  and  consequences. 

If  we  bad  nothing  before  ns  but  the  testimony  concerning  a  large 
part  of  the  sayings  and  doings  in  the  family,  we  could  not  with  any 
assurance  conclude  that  such  discords  as  appeared  reached  such  a 
degree  as  to  make  the  marriage  relation  any  more  intolerable  than 
is  found  in  many  uncomfortable  households,  where  it  would  be  en- 
tirely wrong  to  break  them  up.  Taking  a  good  share  of  these  by 
themselves,  it  could  be  believed  that  the  case  was  not  the  uncom- 
mon one  where  a  new  wife,  of  a  somewhat  nervous  temperament 
and  not  very  robust  constitution,  is  brought  into  a  home  where 
the  husband  is  set,  and  not  very  sympathetic,  and  the  children, 
though  not  vicious,  have  no  filial  attachment  to  her.  It  is  evident 
that  she  was  impulsive  and  not  careful  in  her  speech,  and  frequently 
hasty  and  more  or  less  provoking  in  her  conduct.  Much  that  is 
shown  to  have  been  said  and  done  by  both  was  evidently  not  meant 
on  either  side  to  be  seriously  offenaive,and  a  good  deal  of  it  on  both 
(ides  was  very  much  wanting  in  delicacy  and  refinement.  But  de- 
fendant indicated  much  less  sensitiveness  of  feeling,  and  his  retorts 
and  insinuations  do  not  seem  to  have  been  as  generally  as  hers  were 
the  outcome  of  haste  or  impetuosity,  and  were  sometimes  intention- 
ally  aggravating.  It  is  impossible  to  read  the  record  without  a  con- 
viction that  defendant  has  an  obstinate  and  imperious  and  domi- 
neering disposition  which  has  borne  upon  her  very  heavily  and  made 
her  feel  her  subjection  very  unpleasantly,  and  that  he  lias  meant  to 
drive  her  into  thorough  submission.  The  methods  of  bearing  down 
on  those  who  are  subject  to  such  domination  do  not  usually  furnish 
means  of  appreciation  except  iu  the  aggregate  results,  and  courts 
find  it  difficult  to  fully  comprehend  the  true  condition  of  things. 
Bat  when  we  look  at  the  evident  condition  of  the  family  relations 
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toward  the  lost,  and  consider  what  cannot  be  entirely  ignored,  how 
it  affected  the  conclusions  of  those  who  were  observers,  we  are  con- 
vinced that  he  is  responsible  fora  very  serious  mischief.  The  overt 
acts  which  are  specified  as  the  immediate  cause  of  the  separation  were 
his  driving  complainant's  daughter  out  of  the  house  without  any  rea- 
sonable cause,  and  with  the  evident  purpose  not  only  of  injuring  her 
but  of  cowing  and  grieving  complainant  Having  insisted  that  com- 
plainant should  put  her  daughter  somewhere  else  and  actually  sent 
her  from  the  house  he  not  only  locked  the  doors  on  complainant  and 
her  child,  but  kept  them  out  (all  a  late  hour  in  the  night,  and  at  last 
compelled  them  to  sleep  in  an  unusual  room  without  letting  them 
have  their  night  apparel,  and  before  admitting  them  at  all  used  in- 
sulting and  brutal  language  toward  his  wife.'  The  next  morning, 
when  they  were  in  the  house,  and  complainant  was  engaged  in 
household  duties,  he  pat  both  of  them  forcibly  out  of  doors,  and 
subsequently  threatened  the  daughter  if  she  should  ever  darken  his 
doors  again,  and  ordered  his  wife  to  come  back  into  the  house. 
She  upon  this  left  and  never  returned.  He  afterward  offered  to 
take  back  his  wife,  but  only  on  condition  of  separating  from  her 
daughter. 

It  is  difficult  to  imagine  any  worse  cruelty  to  &  mother  than  such 
conduct,  if  not  explained  or  excused.  The  only  explanation  that  is 
given  is  that  by  law  a  husband  is  not  bound  to  support  step-children. 
Such  a  rule,  if  applicable,  is  no  excuse  for  personal  violence  and 
indecent  abnse,  and  it  could  not  palliate  any  cruelty  which  was  re- 
sorted to  from  vindiotiveness.  But  we  do  not  think  it  has  any  place 
in  this  controversy.  And  we  are  not  required  on  this  record  to  con- 
sider what  the  law  is  on  that  general  subject. 

Complainant  was  dependent  on  her  own  labor  and  exertion  for 
the  support  of  herself  and  child,  and  she  had  no  difficulty  in  secur- 
ing it.  Defendant  knew  that  this  was  the  case,  and  he  must  have 
known  that  none  but  an  unnatural  mother  would  desert  her  young 
daughter  to  become  his  wife,  and  that  if  she  had  any  suspicion  that 
he  desired  such  a  result  she  never  would  have  married  him.  He 
has  introduced  some  testimony  to  show  that  just  after  the  ceremony 
she  applied  to  him  for  leave  to  bring  her  daughter  with  her,  and 
that  he  kept  a  diplomatic  silence.  If  this  is  true,  it  is  one  of  the 
most  disgraceful  evidences  of  his  character  in  the  whole  record. 
But  to  his  credit,  we  do  not  believe  it.  The  child  was  at  once 
made  a  member  of  the  family,  and  it  was  only  daring  the  latter 
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days  of  discord  that  her  condition  was  questioned.  It  was  one  of 
the  expedients  to  break  the  mother's  rebellious  spirit,  which,  as  we 
cannot  but  think,  was  the  resort  of  disappointed  obstinacy  to  com- 
pel submission  to  a  very  determined  will.  We  are  unwilling  to  be- 
hove that  defendant  has  been  actuated  by  any  mere  calculating 
malice.  The  record  does  not  satisfy  us  that  they  would  not  have 
been  reasonably  harmonious  if  she  had  been  always  and  unqualifi- 
edly submissive.  Bnt  we  see  no  great  signs  of  any  more  willfulness 
or  self  assertion  in  her  than  any  sensible  person  might  view  with 
indulgence  and  accommodate  by  kindness.  The  discords  grew  up 
gradually.  But  in  their  latter  stages  and  iu  their  results  we  think 
that  defendant  has  been  guilty  of  very  great  cruelty,  and  that  his 
willingness,  if  it  existed,  which  we  very  much  doubt,  to  get  his 
wife  back,  and  leave  her  daughter  out  of  doors,  is  no  indication  to 
the  contrary.  He  has  made  it  impossible  to  imagine  that  they  can 
ever  live  together,  without  some  such  radical  change  ae  we  have  no 
reason  to  hope  for. 

We  think  the  divoroe  should  be  affirmed.  The  question  of  ali- 
mony becomes  material.  Iii  considering  it  some  regard  must  be 
paid  to  the  defendant's  family  necessities  and  surroundings.  The 
expense  and  delay  of  the  appellate  proceedings  make  it  necessary  to 
make  an  additional  allowance  for  legal  expenses,  and  we  think  $150 
should  be  allowed  to  be  added  to  the  8300  given  by  the  court  below. 
A  much  larger  allowance  is  asked  for  by  counsel,  but  we  think  that 
the  Circuit  judge  probably  considered  the  matter  fully,  and  we  see 
do  adequate  reason  for  making  any  change  in  his  estimate  for  ser- 
vices below.  We  presume  the  defendant  has  paid  the  expenses  for 
testimony  and  other  taxable  costs.  If  not,  he  must  do  bo,  and  the 
order  may  be  in  form  for  the  payment  of  the  taxable  costs,  in  addi- 
tion to  this  allowance  of  88O0  below  and  $1 50  here. 

We  think  the  alimony  allowed  absolutely  should  be  increased 
from  $700  to  $1,000,  of  which  $300  must  be  paid  within  sixty  days, 
and  the  remainder  in  two  annual  installments.  As  her  dower  is  a 
right  of  which  we  cannot  deprive  her,  we  shall  not  disturb  the  de- 
cree on  that  subject. 
The  decree  below  will  be  affirmed,  subject  to  these  modifications. 

Decree  affirmed. 
The  other  justices  concurred. 
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Corporation— wwetowxiy  —  daim*  of  credUorto*  unpaid  wibeeriptteiu. 

On  the  insolvency  of  a  corporation,  uncalled  and  unpaid  subscriptions  to  stock 
constitute  a  trust  fund  for  all  the  creditors,  and  cannot  be  attached  by  ■ 
judgment  creditor. 

CREDITOR'S  bill.     The  opinion  states  the  case.     The  plaint- 
iff had  judgment  below. 

James  H.  Shakespeare,  A.  A.   Grace  and  James  H.  Heverin,  for 

appellants. 

Lawrence  Lewi*,  Jr.,  Angela  T.  Freedely  and  Edward  Shipper, 
for  Appellees. 

Green,  J.  In  this  case  a  bill  in  equity  was  filed  by  certain 
creditors  of  the  Philadelphia  and  Snsqneha&na  Bine  Stone  Com- 
pany, suing  as  well  for  themselves  as  for  all  other  creditors  who 
might  become  parties  thereto,  against  the  company  and  the  holders 
of  its  capital  stock,  for  the  purpose  of  compelling  the  payment  of 
the  unpaid  capital  stock  by  the  stockholders  in  order  that  the  same 
might  be  applied  to  the  payment  of  the  debts  due  the  plaintiffs. 
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The  bill  alleged,  and  the  master  found,  that  the  defendant  company 
was  incorporated  nnder  the  general  corporation  law  of  April  29, 
1874 ;  that  the  capital  stock  was  fixed  at  $34,000,  divided  into  240 
shares  at  $100  each;  that  a  part  only  of  the  stock  had  been  paid  in; 
that  the  defendants  were  stockholders  at  the  time  of  the  assignment 
made  by  the  company  for  the  benefit  of  its  creditors,  and  were  in- 
debted to  the  company  in  certain  sums,  which  are  Bet  forth  in  de- 
tail, for  their  unpaid  subscriptions  to  the  capital  stock  ;  that  the 
company  was  wholly  insolvent,  and  all  its  available  assets,  except 
the  balance  due  upon  its  capital  stock,  exhausted ;  that  neither 
the  company  nor  its  assignee  had  made  any  call  or  assessment  npon 
the  stockholders  to  pay  in  the  unpaid  portion  of  the  capital  stock, 
bat  on  the  contrary,  hud  refused  to  do  so,  and  that  payment  of 
snch  unpaid  balances  of  the  capital  stock,  or  of  some  part  thereof, 
was  necessary  for  the  payment  of  the  debts  dne  the  plaintiffs.  The 
bill  prayed  for  an  account  of  the  amounts  remaining  unpaid  npon 
the  capital  stock,  and  for  a  decree  that  the  stockholders  pay  what- 
ever amounts  were  due  by  any  of  them  npon  previous  assessments, 
■nd  also  that  an  assessment  be  levied  for  so  much  of  the  balances 
due,  and  not  previously  called  for,  as  might  be  necessary  to  pay  the 
ascertained  debts  of  the  corporation,  and  prayed  also  for  the  an- 
ointment of  a  receiver  to  whom  the  moneys  collected  should  be 
[■aid,  and  for  general  relief.  Most  of  the  matters  alleged  in  the  bill 
were  admitted  in  the  various  answers  filed,  and  Buch  as  were  mate- 
rial and  not  admitted  were  found  by  the  master.  The  debts  dne 
the  plaintiffs  were  ascertained  to  be  upward  of  98,000,  of  which  the' 
sum  of  $7,036.93  was  due  to  John  Maxwell,  who  had  obtained  judg- 
ment for  the  same.  The  amounts  .of  unpaid  capital  stock  were  in 
the  neighborhood  of  $10,000,  the  whole  of  which  was  decreed  to  be 
paid  to  a  receiver. 

The  chief  contention  before  the  master,  as  in  this  court,  wild 
upon  the  liability  of  the  stockholders  in  this  proceeding.  It  was 
contended,  on  behalf  of  the  defendants,  that  they  could  not  be 
called  npon  by  bill  in  equity,  us  proposed  in  this  case,  for  two  rea- 
sons :  First,  because  the  complainants  hare  a  complete  and  ade- 
quate remedy  at  law  specifically  provided  by  the  act  of  29th  April, 
1874,  under  which  the  company  was  incorporated ;  and  second, 
that  the  plaintiff,  John  Maxwell,  the  principal  credito'r,  had  a 
complete  and  adequate  remedy  by  attachment  in  execution  upon 
his  judgment. 
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Wo  will  consider  these  defenses  separately  and  in  their  order. 

[Omitting  the  former.} 

The  second  defense  alleged  relates  to  the  plaintiff,  John  Max- 
well, who  was  the  holder  of  about  seven-eighths  of  all  the  indebted- 
ness of  the  corporation.  Mr.  Maxwell  had  obtained  a  judgment 
for  his  debt,  and  it  was  argued  he  had  a  complete  and  adequate 
remedy  at  law  by  process  of  attachment  in  execution. 

This  writ  is  simply  a  species  of  execution,  the  purpose  of  which 
is  to  obtain  satisfaction  of  the  judgment  npon  which  it  is  founded. 
It  is  not  an  original  proceeding  instituted  to  enforce  a  real  or  sup- 
posed legal  or  equitable  liability  by  the  procurement  of  a  judicial 
decree  as  its  result.  In  other  words,  it  is  not  a  remedial  process, 
and  oan  scarcely  be  spoken  of  as  a  remedy  in  the  sense  in  which  that 
term  is  used  in  considering  the  subject  of  an  adequate  legal  remedy 
which  excludes  a  bill  in  equity.  But  leaving  that  thought  aside. 
we  cannot  concede  the  correctness  of  the  appellant's  contention  in 
this  regard. 

In  considering  this  subject  it  is  necessary  to  observe  some  distinc- 
tions which  must  he  borne  in  mind.  There  is  no  doubt  that  a  con- 
tract of  subscription  to  the  stock  of  a  moneyed  corporation  imposes 
upon  the  subscriber  an  obligation  to  pay  to  the  corporation  tbe 
amount  of  the  subscription,  according  to  the  terms  of  the  contract. 
If  he  fails  to  pay,  the  corporation  may  sue  him  at  law  upon  his  con- 
tract and  recover  whatever  may  be  due.  But  recovery  in  this  mode 
must  be  in  accordance  with  the  terms  of  the  contract.  If  by  those 
'terms  payment  was  to  be  made  in  any  particular  manner,  or  only  of 
a  certain  portion  of  the  par  value,  with  an  agreement  that  no  more 
was  to  be  paid,  such  contract  is  valid  and  binding  npon  the  corpora- 
tion. Bnt  if  the  corporation  becomes  insolvent  and  all  its  other 
assets  are  exhausted,  and  it  is  requisite  for  the  payment  of  its  debts 
that  its  unpaid  capital  should  be  paid  up,  then  the  law  changes,  and 
it  is  perfectly  well  settled  by  many  decided  cases  that  all  stipulations, 
conditions  and  devices  agreed  upon  between  the  stockholders  and 
the  corporation,  releasing  the  former  from  their  obligation  to  pay 
in  cash  the  full  par  value  of  their  stock,  become  nugatory  and  void. 
Notwithstanding  such  terms  of  subscription  the  stockholders  in  such 
circumstances  can  be  compelled  to  pay  in  full  for  their  stock.  This 
doctrine  results  from  the  character  of  the  capital  stock  of  corpora- 
tions. It  is  a  trust  fund.  It  exists  for  the  benefit  of  the  creditors 
whenever  their  rights  and  interests  require  it.     Its  payment  can  be 
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enforced  in  modes  which  are  not  available  to  the  corporation  and 
without  using  its  name.  Thus  creditors'  bills  in  the  names  of  indi- 
vidaal  creditors,  whether  bj  judgment  or  otherwise,  proceedings  by 
assignees  in  bankruptcy,  either  directly  by  bill  or  by  petition  to  the 
court  in  bankruptcy,  and  proceedings  by  insolvent  assignees  or 
receivers  under  direction  of  the  proper  courts,  are  the  ordinary  modes 
in  which  the  rights  of  the  creditors  are  enforced  in  the  circnm,- 
slances  we  are  now  considering.  In  all  of  them  however  it  is  ab- 
solutely essentia]  that  in  some  mode  there  should  be  an  ascertainment 
in  some  form  of  the  fact  of  insolvency,  of  the  exhaustion  of  all 
other  assets,  of  the  amount  of  the  debts  due  by  the  corporation, 
of  the  amount  of  capital  stock  required  for  the  discharge  of  the 
debts,  and  a  call  or  assessment  upon  the  stockholders  for  the  pay- 
ment of  the  amount  necessary  to  be  paid  by  each.  If  the  contract 
of  subscription  is  absolute  and  without  conditions  or  terms  relieving 
the  stockholders  from  the  payment  of  the  full  par  value  of  the 
stock,  the  call  or  assessment  may  be  made  by  the  directors  of  the 
corporation,  and  if  the  corporation  is  tui  juris  and  lias  not  passed 
into  the  hands  of  assignees  or  receivers,  the  proceeding  to  recover 
the  money  may  be  prosecuted  by  the  corporation  in  its  own  name. 
If  however  the  corporation  refuses  to  act,  or  is  disabled,  either  by 
the  terms  of  its  contract  or  by  its  legal  incapacity  by  reason  of  in- 
solvency or  bankruptcy,  the  assessment  must  be  made  by  some  court 
having  jurisdiction  of  the  matter  and  the  parties,  in  some  suitable 
proceeding,  by  way  of  bill  or  petition.  Upon  such  proceeding  and 
the  establishment  of  the  requisite  facts  above  stated,  the  court  will 
either  order  an  assessment  to  be  made  upon  each  stockholder  of  the 
amount  to  be  paid  by  him,  and  upon  such  assessment  an  action  can 
bo  founded  and  tried  in  the  common-law  courts,  or  a  decree  can  be 
made  directly  against  each  stockholder  who  has  been  made  a  party 
and  served  with  process,  for  the  payment  of  the  money  due  by  him, 
and  such  decree  can  be  enforced  by  immediate  execution  process. 

These  principles  are  announced  and  illustrated  in  many  cases. 
Wood  v.  Dummer,  3  Mason,  308,  314;  Sagory  v.  Dubois,  3  Sandf. 
Ch.  467;  Ward  v.  Griswoldville  Manuf.  Co.,  16  Oonn.  593;  Ogitvia 
v.  Knox  Int.  Co.,  23  How.  380;  Mann  v.  Pentz,  3  N.  Y.  415,  423; 
AtBtrr.  Milwaukee  Patent  Brick  Manufacturing  Co.,  13  Wis.  63; 
Myers  v.  Setlsy,  10  Nat  Bank.  Reg.  411;  Upton  v.  Tribilcock,  91  U. 
8.  45, 17;  Sanger  v.  Upton,  91  U.  S.  56,  60;  Webster  v.  Upton,  91 
U.  8 .  65 ;  Wilbur  v.  Stockholders,  39  Leg.  Int.  346 ;  Scovill  v.  Thayer, 
Yol.  II  — 22 
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105  TJ.  S.  143;  Patterson  v.  Lyndt,  106  U.  S.  519;  Sawyer  v.  Iloag, 
17  Wall  610. 

The  question  whether  an  attachment  in  execution  will  lie  at  the 
suit  of  a  single  creditor  to  secure  payment  of  his  own  debt  to  the 
exclusion  of  all  other  creditors  is  one  whose  solution  depends  upon 
the  application  of  some  of  the  principles  abore  stated.  If  the  cor- 
poration is  solvent,  and  the  subscription  is  in  the  ordinary  form  of 
an  absolute  engagement  to  pay  the  price  of  the  stock,  there  is  no 
doubt  that  an  attachment  in  execution  is  an  effective  remedy  for  a 
judgment  creditor  of  the  corporation.  The  reason  is  that  in  each 
circumstances  the  amount  due  by  the  subscriber  to  the  stock  is  an 
ordinary  debt  due  directly  by  the  stockholder  to  the  corporation, 
the  payment  of  which  may  be  enforced  in  an  action  on  the  contract 
of  subscription.  Being  a  debt  due,  there  is  a  right  of  action  for  its 
recovery  by  the  company,  and  therefore  it  is  strictly  and  properly 
subject  to  seizure  by  attachment.  Hence  it  was  held  in  Peterson  v. 
Sinclair,  83  Penn.  St.  350,  that  a  balance  due  on  a  subscription  to 
stock  for  a  corporation  is<attachable  as  other  debts  are.  No  question 
of  the  solvency  or  insolvency  of  the  corporation  was  raised  or  consid- 
ered in  that  case. 

In  flays  v.  Lycoming  Fire  Int.  Co.,  98  Penn.  St  184,  an  attach- 
ment was  sustained  against  money  due  upon  an  assessment  on  the  pre- 
mium notes  of  the  company  for  the  purpose  of  paying  losses,  but  it 
was  expressly  said  by  our  brother  Gordon  in  the  opinion  that  it  was 
admitted  the  company  was  solvent,  and  the  case  was  not  compli- 
cated by  the  question  of  insolvency.  It  was  held  that  as  the  com- 
pany was  solvent  and  the  premium  notes  were  assessable  for  the 
payment  of  the  very  debt  in  suit,  and  the  assessment  was  lawfully 
made  and  the  money  partially  paid  into  the  hands  of  one  of  the 
garnishees,  it  was  to  be  treated  as  any  ordinary  debt  and  subject  to 
attachment  as  other  debts.  In  another  case  between  the  same  parties, 
reported  in  99  Penn.  St  631,  the  facts  were  that  a  member  had  sus- 
tained a  loss  by  fire,  for  which  he  had  brought  an  action  and  obtained 
judgment  before  the  insolvency  of  the  company.  An  attachment 
in  execution  was  issued,  also  before  insolvency,  and  served  upon  a 
member  who  had  given  a  premium  note  for  his  insurance.  He  be- 
came indebted  upon  his  note,  before  insolvency,  for  the  propor- 
tionate part  necessary  to  pay  the  plaintiff's  loss,  and  nothing 
remained  to  be  done  except  to  ascertain  the  amount  of  that  propor- 
tion.    Upon  these  distinct  grounds  the  attachment  was  sustained. 
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Mr.  Justice  Trunkey  in  delivering  the  opinion  said,  on  p.  635: 
"The  garnishee  gave  his  notes  to  the  defendant,  to  be  paid  in  such 
portions  and  at  such  times  as  the  directors  may,  agreeably  to  the 
act  of  incorporation,  require.  The  losses  by  fire  occurred,  and  this 
judgment  for  one  of  said  losses  was  obtained  prior  to  the  proceed* 
ings  for  dissolution  of  the  company.  Before  its  dissolution  the 
garnishee  became  indebted  on  bis  premium  notes  for  the  pro- 
portionate sum  necessary  for  payment  of  said  losses,  and  nothing 
remained  to  be  done  except  to  ascertain  the  proper  amount  of  his 
indebtedness  prior  to  his  liability  to  an  action  to  enforce  payment 
The  writ  of  attachment  was  issued  and  served  before  the  dissolution 
of  the  company,  and  the  debt  owing  to  the  defendant  by  the  gar- 
nishee became  bound  by  it  After  the  receiver  was  appointed  by 
order  of  the  court,  he  ascertained  the  measure  or  amount  of  the 
debt  which  had  been  levied  upon  by  the  attachment  of  the  plaintiff." 

The  foregoing  are  the  only  cases  of  attachment  in  execution  in 
the  Pennsylvania  courts  to  which  we  are  referred,  and  with  the  ex- 
ception of  the  case  In  re  Olen  Iron  W<rrk*,  bnnkrnpt,  17  Fed.  Rep. 
3J4.  to  be  hereafter  considered,  are  all  wo  have  found  in  the  books 
of  reports  relating  to  this  subject.  Bat  there  are  many  cases 
which,  as  it  seems  to  us,  settle  the  principles  which  ought  to  con- 
trol the  decision  of  the  question. 

In  order  to  sustain  an  attachment  in  execution  there  must  be  a 
debt  due  from  the  garnishee  to  the  defendant  in  the  judgment, 
which  may  be  payable  at  the  time  of  the  service  of  the  writ,  or  may 
become  payable  subsequently.  This  debt  must  bt-  at  least  a  cause 
of  action.  If  it  be  not,  so  that  it  cannot  be  enforced  by  the  defend- 
ant against  the  garnishee,  it  certainly  cannot  be  converted  into  a 
uhisb  of  action  by  the  mere  consideration  that  an  attachment  lias 
issued,  instead  of  a  summons  in  a  common-law  action.  If  there  is 
an  inherent  defect  in  the  cause  of  action  itself  which  prevents  any 
recovery  by  the  defendant  or  his  representative  because  of  the 
nature  of  the  defect,  it  is  not  possible  that  such  defect  can  be  re- 
garded as  removed  simply  because  another  proceeding  is  adopted. 

Nov  it  is  manifest,  upon  the  plainest  principles,  that  in  the  case 
of  an  insolvent  corporation,  all  of  whose  assets  are  exhausted  except 
itt  unpaid  capital  stock,  there  can  be  no  recovery  against  a  delin- 
quent stockholder  until  a  call  or  assessment  has  been  made  upon  him 
filing  the  amount  he  is  required  to  pay.  Prior  to  insolvency  this 
might  be  done  by  the  corporation  if  it  is  not  disabled  by  the  special 
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terms  of  the  subscription  contract.  But  whoa  insolvency  and  ex- 
haustion of  assets  exist,  the  unpaid  capital  is  not  available  to  any 
•one  creditor  in  satisfaction  of  his  debt,  because  then  the  whole 
amount  of  the  unpaid  capital  is  a  trust  f  and  which  does  not  belong- 
to  the  corporation,  bat  to  the  whole  body  of  its  creditors.  Hence, 
whether  the  proceeding  originates  in  the  name  of  one,  or  of  several, 
■or  of  all  the  creditors,  the  result  is  the  same  in  each.  The  capital, 
when  recovered,  inures  to  the  benefit  of  all,  and  must  be  distributed 
among  all  ratably.  Before  any  recovery  can  be  had  in  euch  pro- 
ceedings, no  matter  of  what  particular  form,  there  must  be  an  «ae— 
meat  made  by  a  competent  authority.  The  necessity  for  an  assess- 
ment arises  from  the  consideration  that  only  so  much  of  the  unpaid 
capital  can  be  called  in  as  is  required  for  the  payment  of  the  un- 
satisfied debts.  If  the  whole  unpaid  capital  is  not  required  the 
whole  cannot  be  called.  In  order  to  ascertain  how  much  is  required 
there  must  be  an  account  of  debts,  assets  and  unpaid  capital  taken, 
and  then  a  decree  for  an  assessment  of  the  amount  due  by 
each  stockholder.  Thus  in  Mann  v.  Ptntt,  3  N.  Y.,  433,  the 
court  said:  "This  liability  (for  unpaid  capital)  is  only  incurred 
when  the  capital  paid  in  ie  not  sufficient  to  satisfy  the  debts  against 
the  corporation,  and  then  only  to  an  amount  sufficient  to  satisfy  such 
debts.  It  is  therefore  necessary  that  an  account  of  the  assets  and 
of  the  debts  should  be  taken,  of  the  amount  of  capital  remaining 
unpaid  upon  the  shares,  and  the  amount  unpaid  by  each  stockholder, 
in  order  that  they  may  be  made  equally  liable." 

In  Myers  v.  today,  10  Nat.  Bank.  Beg.  411,  the  court  after  stat- 
ing the  rule,  says:  "The  reason  of  that  rule  is,  that  the  unpaid 
subscriptions  are  assets  applicable  to  the  payment  of  corporate  debts 
which  the  corporate  authorities  may  call  in  for  corporate  purposes. 
If  there  are  adequate  assets  other  than  said  calls,  then  the  creditor 
has  no  legal  or  equitable  right  to  insist  upon  such  calls.  Primarily 
the  amount  due  on  subscriptions  is  a  debt  due  to  the  corporation 
which  it  alone  can  enforce,  and  unless  the  corporation  is  without 
other  assets  to  meet  its  obligations,  and  fails  to  make  the  needful 
calls,  creditors  cannot  interpose.  When  the  facts  justify  their  inter- 
position, an  account  of  assets  and  debts  should  be  taken,  in  order 
that  it  may  be  known  what,  if  any,  calls  should  be  made.  Mo  further 
call  should  be  made  than  what  is  sufficient,  together  with  the  other 
assets,  to  meet  all  debts ;  for  the  bill  by  creditors  cannot  reach  beyond 
the  satisfaction  of  their  demands.    They  have  no  other  equity." 
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In  WUbur  v.  7%$  Stockholder*,  39  Leg.  Int.  846,  CadwalAdU, 
J.,  mid:  "  Where  the  corporation  is  solvent,  the  unpaid  capital  if 
not  due  and  payable  by  the  stockholders  until  payment  in  part  or 
in  whole  is  called  for  by  the  corporate  authorities,  unless  a  post- 
ponement  of  the  payment  would  be  inconsistent  with  some  provis- 
ion of  the  act  of  incorporation,  or  with  a  conventional  engagement 
with  the  stockholders.  Ordinarily  there  is  no  such  inconsistency 
of  either  kind,  and  thus  in  the  case-  of  a  solvent  corporation,  a  call 
or  levy  by  the  corporate  authorities  assessing  the  amount  or  amounts 
payable  must  ordinarily  precede  any  ascertained  obligation  of  the 
respective  stockholders  to  pay.  But  in  the  contrary  case  of  an  in- 
solvent corporation  the  recourse  of  its  creditors  does  not  depend 
upon  such  condition'  precedent,  and  cannot  be  thus  postponed. 
Every  stockholder  is,  with  relation  to  creditors,  under  au  obligation 
to  pay  so  much  of  the  amount  represented  by  his  share  or  shares 
of  the  capital  as  may  be  required  for  the  payment  of  the  corporate 
debt.  *  *  *  Upon  the  insolvency  of  the  corporation  the  obliga- 
tions of  the  stockholders  thus  at  once  become  assets  for  the  payment 
of  its  debts  to  such  an  extent  as  other  assets  are  deficient.  To  this 
extent  the  obligation  of  every  stockholder,  in  its  just  proportion, 
then  becomes  in  equity  a  debt  payable  for  the  benefit  of  the  creditors. 
No  act  of  the  corporation  before  or  after  its  insolvency  can  derogate 
is  this  respect  from  the  rights  of  creditors."  In  Webster  v.  Upton, 
91  IT.  S.  71,  Strong,  J.,  Bays:  "All  the  oases  agree  that  creditors 
of  a  corporation  may  compel  payment  of  the  stock  subscribed,  bo  far 
as  it  is  necessary  for  the  satisfaction  of  the  debts  due  by  the  com- 
pany. This  results  from  the  fact  that  the  whole  subscribed  capital 
is  a  trust  fund  for  the  payment  of  creditors  when  the  company 
becomes  insolvent." 

The  foregoing  principles  which  are  expressed  in  many  oases  indi- 
cate the  fundamental  conditions  which  underlie  the  whole  subject 
of  the  liability  of  the  stockholders  as  to  their  unpaid  capital  stock. 
Such  stock  in  cases  of  insolvency  is  due  as  an  entirety  ;  it  is  due  to 
the  aggregate  of  the  creditors  ;  only  so  much  is  due  as  is  requisite 
to  discharge  the  indebtedness  of  the  corporation  after  all  other  assets 
bare  been  thereto  applied  ;  as  a  necessary  consequent  there  must  be 
au  account  of  debts,  assets  and  unpaid  capital  taken;  when  such  ac- 
count has  been  taken,  and  the  amount  required  from  each  stockholder 
has  been  ascertained,  an  assessment  ordering  the  payment  of  such 
proportionate  amount  by  each  may  be  made  by  a  court  of  competent 
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jurisdiction  in  a  proceeding  in  which  the  corporation  and  the  stock- 
holders should  be  made  defendants. 

I  consider  it  as  the  clear  result  of  the  decisions,  that  except  in 
cases  where  the  corporate  authorities  have  themselves  made  calls 
which  are  authorised  by  the  subscription  contracts,  there  is  ab- 
solutely no  liability  of  any  kind  whatever  on  the  part  of  the  stock- 
holder to  pay  any  part  of  his  unpaid  capital,  except  under  and 
by  force  of  an  assessment  made  as  above  stated.  If  this  be  true 
there  is  nothing  upon  which  an  attachment  can  fasten  at  any  time 
prior  to  the  assessment.  I  apprehend  this  conclusion  is  sustained 
by  specific  authority  which  I  now  proceed  to  indicate. 

The  case  of  Chandler  v.  SiddU,  a  stockholder,  10  Nat.  Bank.  Beg. 
236,  was  an  action  at  law  by  a  receiver  of  an  insolvent  insurance  com 
pany  against  a  single  stockholder,  to  collect  eighty  per  cent  unpaid 
of  the  defendant's  subscription  to  the  capital  stock  of  the  company. 
The  subscription  contract  provided  for  the  payment  in  installments 
of  twenty  per  cent  of  the  stock,  and  that  the  balance  should  be  sub- 
ject to  the  call  of  the  directors  as  they  may  be  instructed  by  a 
majority  of  the  stockholders  represented  at  any  regular  meeting. 
There  was  no  call  by  the  directors  and  the  receiver  brought  an  action 
at  law  on  the  contract  to  recover  tbe  eighty  per  cent  against  one 
stockholder  defendant.  The  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  Illinois,  Uillbr,  J.,  in  disposing  of  the 
case,  said  on  p.  238:  "  In  this  action  at  law,  in  which  neither  the 
corporation  nor  its  stockholders  other  than  the  defendant  are  before 
the  court,  and  in  which  the  suit  is  on  the  contract  of  subscription 
for  the  entire  eighty  per  cent  alleged  to  be  due,  I  am  of  opinion 
considering  the  terms  of  that  contract,  and  that  no  call  or  assessment 
is  alleged  either  by  the  company  before  the  insolvency,  or  by  the 
court  since,  that  the  petition  does  not  state  a  cause  of  action.  In 
other  words,  in  this  action  at  law  on  the  contract  there  must  be  a 
call  or  assessment,  or  something  standing  in  the  place  thereof  and 
equivalent  thereto,  either  by  the  company  or  by  a  proper  court  in 
order  to  make  the  defendant  liable. " 

If  there  was  not  a  cause  of  action,  nothing  to  make  the  defend- 
ant liable  without  an  assessment,  surely  there  could  be  nothing 
to  serve  as  the  foundation  of  an  attachment  For  the  writ  of  attach- 
ment cannot  create  a  liability.  It  can  at  best  appropriate  a  liability 
already  existing.  But  if  it  already  existed  it  could  be  enforced  in 
the  proceeding  on  the  contract.     The  attachment  is  also  on  the  con- 
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tract  alone  where  there  has  beeu  no  assessment,  and  moat  fall  with 
the  action  at  law  built  upon  the  same  foundation. 

The  case  of  Adler  v.  Milwaukee  Patent  Brick  Manufacturing  Co., 
13  Wis.  U3,  was  a  proceeding  by  one  creditor  suing  for  himself  and 
all  other  creditors,  etc.,  against  the  corporation  and  a  number  of 
stockholders  to  compel  the  payment  of  unpaid  capital  stock  in  dis- 
charge of  debts.  The  general  principles  we  have  heretofore  stated 
were  announced,  and  on  p.  70,  Dixon,  C.  J.,  speaking  of  the  ques- 
tion whether  one  creditor  might  acquire  a  preference  over  others, 
said:  "  Whether  in  those  cases  where  the  stockholders  are  not  in- 
dividually liable  by  law  for  the  debts  of  the  corporation,  one  cred- 
itor can  by  superior  diligence,  acquire  a  preference  over  the  other 
creditors  beyond  that  which  might  result  from  his  judgment  becom- 
ing a  lien  on  specific  property,  or  his  having  otherwise  obtained  a 
higher  security  at  law  does  not  distinctly  appear.  But  the  con- 
clusion from  the  cases  and  general  doctrines  of  courts  of  equity  is 
I  think  that  he  cannot,  and  that  wheu  he  is  obliged  to  seek  the  aid 
of  those  courts  for  the  enforcement  of  his  demand,  he  must  do  so 
for  the  benefit  of  all  other  creditors  who  may  desire  to  unite  with  him, 
and  that  all  must  share  alike  in  proportion  to  the  amount  of  their 
respective  claims,  in  the  funds  which  may  be  realized  by  the  proceed- 
ing. The  maxim  of  the  law  in  like  cases  is  that  equality  is  equity,  and 
certainly  no  case  more  appropriate  for  its  application  could  be 
imagined.  I  conclude  therefore  and  the  authorities  clearly  tend  to 
■how  that  such  is  the  practice.  In  the  case  of  Wilbur  v.  Wilton, 
in  the  Circuit  Court  of  the  United  States  for  the  Eastern  District 
of  Pennsylvania,  21  Oct.  Seas.,  1875  not  reported,  common-law 
actions  were  brought  against  the  stockholders  by  the  assignee  in 
bankruptcy,  upon  promissory  notes  given  by  each  stockholder  for 
the  payment  at  a  definite  time  of  the  full  amount  of  each  subscrip- 
tion. There  was  a  condition  annexed  that  only  fifty  per  cent  of 
the  amount  of  each  note  was  subject  to  assessment,  and  that*  the 
remainder  should  be  paid  only  in  dividends  or  profits  earned.  Affi- 
davits of  claim  were  filed  by  the  plaintiff  setting  out  the  notes  and 
venditions  in  full,  but  alleging  that  the  conditions  were  void  because 
the  corporation  had  become  insolvent  and  bankrupt;  that  its  assets 
"ere  all  exhausted;  that  eighty  per  cent  of  the  capital  had  never  been 
paid,  and  that  the  whole  of  it  wag  required  for  the  payment  of  the 
debts.  Defense  was  taken  by  affidavits  which  admitted  the  foregoing 
facts,  but  alleged  that  no  assessment  had  ever  been  made  upon  notes 
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except  one  of  thirty  percent  which  was  shortly  after  rescinded,  and 
therefore  there  was  no  liability  to  pa;  any  part  of  the  eighty  per  cent. 
The  justices  of  the  Circuit  Court,  McKbnna  and  Cai»wa.i.adkb, 
adopted  this  view  and  refused  judgment  for  the  plaintiff  upon  the 
exclusive  ground  that  no  assessment  having  been  made,  there  was 
no  liability  of  the  stockholders  to  pay  any  sum  whatever,  and  hence 
there  was  no  cause  of  action.  The  writer  was  of  counsel  for  the 
assignee  in  that  case,  and  has  personal  knowledge  that  the  decision 
was  made  upon  the  one  ground  stated  and  no  other.  No  written 
opinion  was  filed.  A  petition  for  an  assessment  was  then  presented 
in  the  District  Court,  and  the  assessment  was  subsequently  made. 
Although  the  plaintiff  in  the  actions  at  law  was  the  assignee  who 
represented  all  the  creditors,  and  sought  recovery  for  all,  and  all 
the  stockholders  were  sued,  and  although  the  condition  annexed  to 
the  notes  was  void  against  the  creditors  as  was  subsequently  held, 
still  it  was  decided  that  the  absence  of  an  assessment  was  fatal  to 
the  cause  of  action.  We  are  very  clear  that  if  there  was  no  liability 
at  all  sufficient  to  support  an  action  there  was  none  on  which  to 
found  an  attachment. 

The  case  of  ScoviU  v.  Thay«rt  lOfi  U.S.  143,  puts  the  whole  sub- 
ject at  rest  There  a  corporation  was  adjudicated  a  bankrupt.  The 
assignees  presented  a  petition  for  an  assessment  upon  the  unpaid 
capital  stock  for  payment  of  debts.  The  subscribers  to  the  stock 
had  made  an  agreement  with  the  company  that  no  more  than  twenty 
per  cent  of  the  par  of  the  stock  should  be  paid.  The  petition  of 
the  assignees  asked  for  an  assessment  of  seventy-six  per  cent  for 
payment  of  debts.  The  defendant  Thayer,  having  failed  to  pay  his 
assessment,  the  assignees  brought,  an  action  at  law  against  him  upon 
the  assessment,  and  to  the  declaration  filed  the  defendant  filed  two 
pleas,  the  first  of  which  was  a  general  denial  of  the  allegations  in 
narr.,  and  the  second  Bet  up  the  limitation  of  two  years  prescribed 
by  section  2  of  the  act  of  March  2,  1867,  chap.  176,  the  general  bank- 
rupt law  of  the  United  States.  The  court  below  sustained  the  plea 
of  the  statute  of  limitations,  and  gave  judgment  forthe  defendant 
The  assignees  took  a  writ  of  error  from  the  Supreme  Court,  and  the 
whole  case  was  there  considered  and  the  judgment  of  the  lower  court 
reversed.  The  question  was  when  did  the  cause  of  action  arise? 
If  it  arose  upon  the  subscription  contract  the  bar  of  the  statute 
applied,  but  if  it  did  not  arise  nntil  the  assessment  was  made  then 
it  did  not  apply,  and  the  assignees  were  entitled  to  recover.     On  page 
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153  the  court  say:  "  The  precise  question  with  which  we  have  to 
deal  ie,  when  would  this  action  at  law,  brought  by  the  assignees  of 
the  bankrupt  company  against  a  stockholder,  to  recover  a  part  of 
the  balance  due  on  his  stock,  be  barred  by  the  statute?  This  will 
depend  on  the  answer  to  the  question,  when  did  the  cause  of  action 
accrue  to  the  assignees?  Tn  other  words,  when  oould  they  hare 
commenced  this  action  against  this  defendant  to  recover  the  amount 
due  on  his  stock?  •  *  *  The  stock  held  by  the  defendant  was 
evidenced  by  certificates  of  foil-paid  shares.  It  is  conceded  to  have 
been  Ihe  contract  between  him  and  the  company  that  he  should 
never  be  called  upon  to  pay  any  further  assessments  upon  it.  The 
same  contract  was  made  with  all  the  other  shareholders  and 
the  fact  was  known  to  all.  As  between  them  and  the  company 
this  was  a  perfectly  valid  agreement.  It  was  not  forbidden  by  the 
charter  or  by  any  law  or  public  policy,  and  as  between  the  company 
and  the  stockholders  was  just  as  binding  as  if  it  had  been  expressly 
authorized  by  the  charter.  *  *  *  No  suit  could  have  been  main- 
tained by  the  company  to  collect  the  unpaid  stock  for  such  a  pur- 
pose. The  shares  were  issued  as  full  paid,  on  a  fair  understanding, 
and  that  bound  the  company. 

"  In  fact  it  has  been  held  in  recent  English  cases  that  not  only  is 
the  company  but  its  creditors  also  are  bound  by  such  a  contract. 
*  *  *  But  the  doctrine  of  this  court  is  that  such  a  contract, 
though  binding  on  the  company,  is  a  fraud  in  law  on  its  creditors 
which  they  can  set  aside;  that  when  their  rights  intervene  and  their 
claims  are  to  be  satisfied,  the  stockholders  can  be  required  to  pay 
their  stock  in  full.  *  *  *  The  reason  is  that  the  stock  sub- 
scribed is  considered  in  equity  as  a  trust  fund  for  the  payment  of 
creditors.  *  *  *  The  question  for  solution  is,  therefore,  when 
under  the  facts  of  the  case  did  the  cause  of  action  accrue  against 
the  defendant  in  error?  Certainly  not  until  it  became  his  duty 
t<>  pay  according  to  the  terms  of  his  contract  or  according  to  law. 

"It  is  well  settled  that  when  the  stock  is  subscribed  to  be 
paid  upon  call  of  the  company,  and  the  company  refuses  or 
neglects  to  make  the  call,  a  court  of  equity  may  itself  make 
the  call  if  the  interests  of  the  creditors  require  it.  The  court 
will  do  what  it  is  the  duty  of  the  company  to  do.  *  *  *  But 
under  such  circumstances,  before  there  is  any  obligation  upon  the 
stockholder  to  pay,  without  an  assessment  and  call  by  the  company, 
titers  must  be  some  order  of  a  court  of  competent  jurisdiction,  at 
Vol.  LI  —  98 
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the  very  least,  some  authorized  demand  upon  him  for  payment. 
And  it  is  dear  the  statute  of  limitations  does  not  begin  to  run  in 
hie  favor  until  such  order  or  demand.  *  *  *  In  this  case  there 
was  no  obligation  resting  on  the  stockholder  to  pay  at  all  until  some 
authorized  demand  in  behalf  of  creditors  was  made  for  payment 
The  defendant  owed  the  creditors  nothing,  and  he  owed  the  com- 
pany nothing.  Bare  snch  unpaid  portion  of  his  stock  as  might  be 
necessary  to  satisfy  the  claims  of  the  creditors.  Upon  the  bank 
rnptcy  of  the  company  his  obligation  was  to  pay  to  the  assignees, 
upon  demand,  snch  an  amount  upon  his  unpaid  stock  as  would  be 
sufficient,  with  the  other  assets  of  the  company,  to  pay  its  debts. 
He  was  under  no  obligation  to  pay  any  more,  and  he  was  under  no 
obligation  to  pa;  any  thing  until  the  amount  necessary  for  him  to 
pay  was  at  least  approximately  ascertained.  Until  then  hie  obli- 
gation to  pay  did  not  become  complete.  But  not  only  was  it  nec- 
essary that  the  amount  required  to  satisfy  creditors  should  be  as- 
certained, but  that  the  agreement  between  the  company  and  the 
stockholders  to  the  effect  that  the  latter  should  not  be  required  to 
make  any  further  payments  on  his  stock  should  be  set  aside  as  in 
fraud  of  creditors.  No  action  at  law  would  lie  to  recover  the  un- 
paid balance  due  on  the  stock  until  this  was  done.  The  proceeding 
for  an  assessment  in  the  bankruptcy  court  was  in  effect  a  proceed- 
ing to  accomplish  two  purposes  ;  first,  to  set  aside  the  contract  be- 
tween the  company  and  the  stockholder  ;  and  second,  to  fix  the 
amount  which  he  should  be  required  to  pay.  Until  these  things 
were  done,  the  cause  of  action  against  the  stockholder  did  not  ac- 
crue, although  his  primary  obligation  was  assumed  at  the  time 
when  he  subscribed  the  stock." 

In  Patterson  v.  Lynde,  106  U.  S.  519,  a  judgment  creditor  of  the 
corporation  brought  an  action  against  one  stockholder  to  enforce 
the  payment  of  his  unpaid  capital  stock  in  satisfaction  of  his 
judgment.  It  was  held  that  this  could  not  be  done.  Waite,  C.  J., 
says  on  p.  520  :  "  Since  this  case  was  decided  below,  the  Supreme 
Court  of  Oregon  has  passed  on  the  same  question,  and  in  LadJ  v. 
(Jartwright,  7  Oreg.  329,  determined  that  the  individual  liability 
of  stockholders  for  the  indebtedness  of  the  corporation  is  limited  to 
the  amount  of  their  stock  subscribed  and  unpaid,  and  that  the 
remedy  of  the  creditor  to  enforce  this  liability  is  in  equity  where 
the  rights  of  the  corporation,  the  stockholder  and  all  the  creditors 
can  be  adjusted  in  one  suit.     Of  the  correctness  of  this  decision  we 
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have  no  doubt.  *  *  *  No  one  creditor  can  assume  that  be 
alone  is  entitled  to  what  any  stockholder  owes,  and  sue  at  law  so  as 
to  appropriate  it  exclusively  to  himself." 

Against  all  these  doctrines  and  express  decisions  we  are  referred  by 
the  learned  counsel  for  the  appellant  to  one  case  in  which  a  contrary 
decision  was  made.  It  is  the  case  In  re  Glen  Iron  Works,  Bankrupt, 
17  Fed.  Rep.  324.  A  careful  examination  of  that  case  com- 
pels ns  to  say  that  we  cannot  agree  with  the  learned  judge  of  the 
District  Court,  who  decided  it.  The  case  of  Scovil  v.  Thayer 
does  not  appear  to  hare  been  called  to  his  attention.  Had  it  been, 
it  seems  to  as  his  conclusion  must  have  been  different.  The  rea- 
soning of  that  case  is  in  clear  hostility  with  any  theory  of  the  least 
degree  of  obligation  on  the  part  of  the  stockholders  in  the  state  of 
facte  which  existed  in  the  case  of  the  Glen  Iron  Works,  until  after 
the  agreement  of  the  stockholders  had  been  declared  void,  and  an 
assessment  had  been  made.  When  the  attachment  in  the  latter 
case  wae  issued  and  served,  there  was  no  obligation  or  duty  to  pay 
any  thing  on  the  part  of  the  stockholders,  except  the  subscription 
contract  itself.  On  that  contract  there  wae  no  right  of  action 
whatever  in  favor  of  the  company  and  against  the  stockholder. 
There  was  no  cause  of  action.  Not  a  penny  could  have  been  re- 
covered if  the  company  had,  at  the  date  of  the  attachment,  brought 
an  action  on  the  contract.  Even  the  assignee,  as  was  held  in  his 
actions,  had  no  cause  of  action  whatever  after  his  appointment,  and 
after  his  much  larger  right  of  action  on  behalf  of  creditors  had  ac- 
crued. Two  things  were  required  to  be  done  first,  before  the 
■lightest  cause  of  action  arose.  One  was  an  assessment,  and  the 
other,  a  decree  setting  aside  the  fraudulent  condition  of  the  sub- 
scription contract.  Neither  of  these  had  been  done.  The  learned 
judge  thought  the  attachment  might  be  used  as  equity  process,  to 
take  all  the  steps,  and  enforce  all  the  rights.  We  cannot  think 
so.  The  machinery  of  an  attachment  would  not  admit  of  it,  and  if 
it  did,  the  result  would  be  not  an  application  of  the  proceeds  to  the 
payment  of  the  attaching  creditor  alone,  but  an  equitable  distribu- 
tion to  all.  An  attachment  in  execution  is  a  strictly  statutory 
remedy  for  the  sole  benefit  of  the  attaching  creditor.  We  cannot 
regard  it  as  equity  process  in  any  point  of  view.  It  has  do 
machinery  by  which  other  creditors  can  be  introduced  as  plaint- 
ib  or  other  stockholders  as  defendants.  Nor  do  we  under- 
stand bow  it  would  be  possible  under  a  mere  system  of  interrog- 
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stories  to,  and  answers  by,  the  garnishees  named  in  the  proceed- 
ing, and  of  jury  trial,  on  the  truth  of  the  answers,  to  marshal  the 
entire  assets  of  the  corporation,  to  take  an  account  of  all  its 
debts  and  all  its  assets,  to  ascertain  the  amount  of  unpaid  capital 
stock  dne  from  all  the  stockholders,  whether  garnishees  or  not,  to 
determine  the  proportionate  amount  dne  by  each  for  the  payment 
of  bo  much  of  the  indebtedness  as  cannot  be  discharged  by  other 
assets,  or  to  make  a  final  decree  for  an  assessment  upon  delinquent 
stockholders,  designating  the  amount  payable  by  each.  Only  a  por- 
tion of  the  stockholders  were  attached  as  garnishees  iu  the  filcn 
Iron  Co.  case.  The  remainder  could  not  be  brought  in  because  the 
attachment  law  makes  no  provision  for  it,  and  if  they  could,  tins 
plaintiff's  lien  would  date  only  from  the  time  they  were  brought  in, 
thus  making  a  conflict  in  the  mode  of  distribution.  As  all  other 
creditors  except  the  plaintiff  would  or  might  get  no  benefit  from 
the  attachment,  they  certainly  could  not  be  forced  to  intervene, 
and  if  they  wished  to  come  in  they  could  not  do  bo.  The  attach- 
ment law  makes  no  provision  for  such  a  purpose,  and  surely  their 
rights  could  not  be  administered  without  their  participation  in  the  ■ 
proceedings.  Upon  any  consideration  of  the  subject  we  are  per- 
suaded that  the  writ  of  attachment  in  execution  is  a  proceeding 
of  strict  law  not  to  be  found  anywhere  iu  the  system  of  equity  law 
or  practice,  nor  in  the  common  law,  existing  only  by  force  of  special 
statutes,  intended  and  devised  for  the  sole  advantage  of  the  creditor 
who  issues  it.  excluding  all  others  from  its  benefits,  and  entirely 
unprovided  with  any  methods  for  the  introduction  of  strangers, 
and  the  administration  of  their  rights.  Moreover,  it  is  a  perfectly 
familiar  rule  in  the  attachment  law  that  the  attaching  creditor 
stands  in  the  shoes  of  the  defendant  in  the  judgment,  and  can 
assert  no  other  or  higher  rights  than  his  against  the  garnishees. 
Flitter  v.  EUU,  40  Penn.  St  248;  Dougherty  v.  Hunter,  .14  Penn. 
St  380. 

Entertaining  these  views  we  are  unable  to  regard  the  decision 
in  the  case  In  Be  Glen  Iron  Works  as  authority  in  Pennsylvania 
for  the  doctrine  it  announces,  and  we  cannot  but  regard  it  as  in 
plain  hostility  with  the  decision  of  the  Supreme  Court  of  the  United 
States,  and  other  cases  to  which  we  have  referred. 

So  far  as  the  case  at  bar  is  concerned,  it  is  only  necessary  to  add 
that  the  assignment  for  the  benefit  of  creditors  was  made  in  1876, 
and  the  creditor  Maxwell  did  not  obtain  his  judgment  until  1879. 
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He  in  therefore  in  no  position  to  issue  an  attachment  until  long 
after  the  insolvency  of  the  company  was  ascertained,  and  its  unpaid 
capital  stock  had  beoome  Tested  in  the  assignees  for  the  benefit  of' 
all  the  creditors,  to  be  administered  as  a  trust  fund  belonging  to 
them.  Macungie  Savings  Bant  v.  Bastian,  10  W.  N.  0.  71.  An 
attachment  would  be  no  more  available  to  him  then,  than  would 
be  ijL  fa.,  levied  npon  goods  or  lands  which  had  passed  by  the 
assignment. 

lie  bill  in  equity  in  this  case  was  the  trne  remedy  of  the  plaint- 
iffs, framed  and  need  in  the  proper  form,  and  founded  npon  facts 
which  entitle  them  to  the  decree  nude  by  the  court  below  in  their 
faror,  and  therefore  it  receives  the  sanction  of  this  court.  The 
assignments  of  error  are  all  dismissed. 

The  decree  of  the  court  below  is  affirmed,  and  the  appeals  there- 
from are  dismissed  at  the  cost  of  the  appellants. 


PlKST   T.   DlGElST. 
(KB  Peon.  St.  SI) 

Attornf  and  tMmt  —  eentroctfor  contingent  fee. 

n  attorney  at  law  to  render  servicer  for  m  tee  eontlngei 


re aee—  In  the  cause  la  valid  and  enforceable,  although  It  waa  understood 
that  the  attorney  would  be  and  he  waa  a  witBeaa  for  hla  client  npon  the  trial. 

ASSUMPSIT.    The  opinion  states  the  case.    The  plaintiff  had 
judgment  below. 

George  Junkin  and  Edward  Shippm,  for  plaintiff  in  error. 

Francis  B.  Brewster  and  W.  D.  Moore,  for  defendant  in  error. 

Clark,  J.  This  action  of  assumpsit  was  brought  by  J.  Charles 
Dieken,  Esq.,  in  part  to  recover  from  Emma  M.  Perry  his  fees  for 
professional  services,  rendered  in  an  action  of  ejectment  brought  by 
her  against  Hugh  Perry,  and  tried  in  the  year  1874,  in  the  District 
Court  of  Allegheny  county.  The  question  involved  in  the  eject- 
ment was,  whether  or  not  a  certain  deed,  made  in  the  year  1863,  by 
John  F.  Perry  (father  of  Emma  M.  Perry)  now  deceased,  to  Hugh 
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Perry,  for  valuable  real  property  on  DuQuesne  Way,  in  the  city  of 
Pittsburgh,  was  intended  by  the  parties  thereto  simply  as  a  security 
for  money,  and  therefore  a  mortgage,  or  whether  it  was  what  it 
purported  to  be,  an  absolute  deed  for  the  premises  therein  de- 
scribed. The  claim  of  the  plaintiff  here,  so  far  as  it  is  for  profes- 
sional services,  is  founded  upon  an  alleged  express  agreement  for  a 
fee  of  *5,000,  contingent  upon  the  success  of  his  client  in  recover- 
ing the  disputed  property. 

That  an  attorney  may  agree  with  his  client  to  render  services  for 
a  contingent  fee  is  now  well  settled  in  Pennsylvania;  the  learned 
counsel  who  argued  the  cause  concedes  that  the  decisions  of  this 
court  recognize  the  right  of  the  members  of  the  profession  so  to  con- 
tract Miles  v.  (TBara,  1  S.  4  E.  33;  Boulden  v.  Bebel,  17  S.  &  B- 
313;  Strohecher  t.  Hoffmam,  19  Penn.  St  287;  DickertOM  v.  Pyle, 
i  Phila.  259;  and  Chester  Co.  v.  Barber,  97  Penn.  St  163,  are  all  to 
this  effect. 

It  is  doubtless  true  that  such  a  practice  may  sometimes  lead  to 
speculative  litigation,  or  result  in  oppression,  from  an  unconscion- 
able bargain;  and,  so  far  as  its  tendency  is  to  the  perpetration  of 
these  abuses,  it  does  not  tend  to  promote  the  highest  standard  of 
professional  ethics.  Yet  it  is  certainly  true,  as  stated  by  Judge 
Lewis  in  his  Abridgment  of  the  Criminal  Law,  that  "  Many  of  the 
most  eminent  and  upright  gentlemen  of  the  bar  have  felt  no  repug- 
nance to  this  method  of  compensation;  it  has  been  practiced  with- 
out the  slightest  censure  from  gentlemen  who  have  risen  to  the 
highest  legislative  and  judicial  stations  in  the  Commonwealth,  and 
who  have  been  distinguished  ornaments  of  the  profession."  As 
those  who  have  rights  but  no  means  to  pursue  them  ore  obliged  to 
resort  to  this  means  of  procuring  legal  redress,  it  becomes  the  duty 
of  the  courts,  as  we  have  already  held,  to  see  that  no  improper  ad- 
vantage is  taken  either  of  the  ignorance  or  necessities  of  those  who 
enter  into  such  contracts.  If  then  the  agreement  between  Emma 
M.  Perry  and  J.  Charles  Dieken  was  for  his  professional  services 
as  an  attorney,  the  mere  fact  that  his  only  hope  of  reward  depended 
npon  his  success  would  not  defeat  its  provisions  or  prevent  his  re- 
covery of  the  sum  stipulated.  That  the  plaintiffs  services  were  ren- 
dered in  the  line  of  his  profession  as  an  attorney,  and  not  otherwise, 
is  established  by  the  verdict;  the  learned  judge  of  the  court  below 
in  his  general  charge,  instructed  the  jury  that  if  the  plaintiff  "failed 
to  satisfy  them  by  sufficient  evidence,  either  of  his  employment  as 
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attorney,  or  of  the  existence  of  a  contract  made  with  him  as  such," 
they  should  find  for  the  defendant. 

But  it  is  said  that  Dicken  not  only  participated  in  the  trial  as  an 
attorney,  bnt  he  was  the  principal  witness  in  behalf  of  his  client; 
that  he  was  therefore  interested  in  the  result,  and  as  the  amount 
of  his  interest  was  fixed  only  a  short  time  before  the  trial,  that  it 
was  against  the  policy  of  the  law,  and  in  derogation  to  his  high 
privilege  as  a  member  of  the  bar  that  he  should  be  thus  called  to 
testify.  If  it  appeared  that  the  contingent  fee  was  a  reward  for  his 
services  as  a  witness,  this  contention  would  certainly  be  sustained; 
such  a  contract  would  not  be  reprehensible  bnt  highly  immoral, 
against  public  policy,  and  therefore  illegal  and  void.  There  is  noth- 
ing in  the  evidence  to  indicate  that  there  was  any  corrupt  intention 
to  influence  the  testimony  of  the  witness;  it  was  known  from  the 
commencement  of  the  proceedings  in  ejectment  that  Dickon's  tes- 
timony would  be  required;  he  was  the  only  person  present  at  the 
execution  of  the  deed,  and  who  knew  the  true  nature  and  character 
of  the  transaction  with  the  intent  of  the  parties  thereto.  His  tes- 
timony however  became  more  important  and  essential  by  reason 
of  the  death  of  a  witness  a  few  days  before  the  trial.  It  is  immate- 
rial here  whether  the  amount  of  his  compensation  was  only  deter- 
mined a  short  time  before  the  trial,  or  at  an  earlier  date,  if  the  fee 
was  for  professional  services,  and  that  was  a  question  solely  for  the 
jury;  Dicken  testifies  however  that  the  amount  had  been  fixed 
before  the  ejectment  was  brought,  and  that  he  thought  he  had  been 
secured  to  the  amount  of  15,000  in  the  contract  with  Weir  &  Gib- 
son who  were  associated  with  him  in  the  case. 

Since  the  act  of  1869  no  interest  or  policy  of  law,  except  as  pro- 
vided in  that  act,  will  exclude  a  witness  from  the  stand;  the  law  of 
evidence,  as  it  had  been  previously  understood,  affecting  the  admis- 
sibility of  witnesses,  was  by  that  act  revolutionized,  the  former 
policy  of  law  was  abandoned  and  a  new  one  adopted.  If  no  interest 
or  policy  of  law  will  exclude  even  the  parties  from  testifying,  upon 
what  principle  can  we  hold  that  it  is  immoral  and  tends  to  perjury 
to  admit  the  attorney  to  testify?  Wo  are  ignorant  of  the  fact  that 
there  is  any  thing  in  the  nature  of  the  profession,  or  in  its  tenden- 
cies, which  will  justify  any  such  imputation.  If  the  interest  of  the 
attorney  is  disclosed,  as  it  was  iu  this  case,  it  affects  his  credibility, 
and  his  testimony  becomes  a  proper  subject  of  discussion  to  the  jury 
on  that  ground- 
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We  do  not  hesitate  to  nay  that  an  attorney  who  has  a  just  raise 
of  propriety  will,  so  tar  as  is  consistent  with  his  dnty,  decline  to 
testify  in  behalf  of  his  client,  as  the  question  of  hie  own  credibility 
and  of  the  accuracy  of  his  statements  afford  for  him  most  indelicate 
questions  for  discussion.  Absolute  necessity  may  however  in  some 
cases  disclose  a  dnty  which  an  attorney  oannot  disregard.  Aside 
from  this,  if  called  as  a  witness,  he  is  bound  to  testify,  and  certainly 
it  oannot  be  against  public  policy  for  a  member  of  the  bar  to  do 
voluntarily  that  which  by  the  law  he  is  obliged  to  do. 

We  are  disposed  to  adopt  the  language  of  Woodwabd,  J.,  in  Stro- 
htckerv.  Hoffman,  19  Penn.  St.  227,  where  he  says:  "Agreements 
fairly  made  between  counsel  and  clients  arc  as  obligatory  as  between 
other  parties,  and  when  a  desperate  claim  has  been  successfully 
asserted  by  counsel  on  the  faith  of  an  agreement  that  one-half  of 
the  recovery  shall  reward  his  skill  and  diligence,  it  is  an  ungracious 
plea  to  urge  that  the  agreement  was  withont  consideration  and  void." 

If  all  that  is  assumed  in  the  defendant's  points  were  true,  we  can 
discover  no  principle  or  policy  of  the  law  which  would  render  the 
alleged  contract  illegal,  and  there  certainly  was  no  error  in  the  re- 
fusal of  these  points,  when  that  refusal  was  accompanied  by  clear 
and  explicit  instructions  that  the  plaintiff  must  show  that  the  fee 
of  15,000  -wan  for  services  to  be  rendered  as  an  attorney,  and  not  as 
a  witness  in  the  ejectment.  We  discover  no  error  in  the  ruling  of 
this  case,  and  the  judgment  is  affirmed. 

Paxson,  Tecskbt  and  Stibbrtt,  JJ.,  dissented. 

Judgment  affirmed. 
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(106  Penn.  St.  111.) 

Corporation  —  mandamut  by  ttoekholder. 

A  stockholder  In  a  private  corporation,  alleging  misoonduct  in  tta  affairs,  being 
refused  access  to  the  books  and  information  concerning  Its  affairs,  uiaj  haw 
a  mandamu*  to  compel  the  production  of  Its  books  and  papers  to  enable  hin» 
to  ascertain  and  secure  his  rights. 

PETITION  for  mandamut.     The  opinion  states  the  case.     The 
writ  was  denied  below. 
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SbmmW  W.  Pmutypaehtr  and  /a&»  0.  Johnson,  for  plaintiff  in 


&  0.  McMurtri*  and  Jroytw  MeVrijfh,  for  defendant  in  error. 

Tbubtebt,  J.  The  right  of  shareholders  in  large  partnership* 
and  companies  to  inspect  accounts  is  usually  qualified  by  express 
agreement;  bat  it  requires  no  express  agreement  to  confer  the  right, 
for  that  is  a  consequence  of  partnership.  If  a  company  s  deed  of 
settlement  prondes  for  the  inspection  of  its  accounts  by  its  share- 
holders at  certain  times  and  subject  to  certain  restrictions,  it  seems 
they  are  not  entitled  to  inspect  the  accounts  otherwise.  Lindley 
Part  809.  This  writer  also  says  that  the  right  of  inspection  of  the 
accounts  of  such  companies  is  necessarily  limited,  for  if  every  share- 
holder were  at  liberty  to  examine  the  accounts  whenever  he  desired 
to  do  so,  it  would  be  impracticable  even  to  keep  them  or  make 
them  up  in  a  proper  manner,  and  he  apprehends  that  when  there  is 
no  agreement  to  the  contrary,  the  shareholders  are  entitled  to  have 
them  produced  at  their  meetings  and  to  appoint  persons  to  inspect 
and  examine  them.  Perhaps  nobody  would  question  the  correct- 
ness of  these  views.  But  they  do  not  reach  the  case  of  a  minority, 
powerless  by  vote  to  call  for  production  of  the  books,  or  to  make 
appointment  of  persons  to  inspect.  In  the  absence  of  agreement 
every  shareholder  has  the  right  to  inspect  the  accounts,  a  right  sub- 
ject to  the  necessities  of  the  company's  business,  yet  existing.  It 
has  never  been  asserted  that  a  partner  in  a  large  company,  under 
pretense  of  inconvenience,  can  at  all  times  be  lawfully  denied  in- 
spection of  its  accounts,  unless  the  denial  rests  upon  his  own  agree- 
ment For  proper  purposes  and  at  reasonable  times  the  law  gives 
Mm  the  right,  even  if  its  exercise  be  inconvenient  to  the  book- 
keepers and  managers  of  the  partnership  business. 

Unless  the  charter  provides  otherwise,  a  shareholder  in  a  trading 
corporation  has  the  right  to  inspect  its  books  and  papers  and  to 
take  minutes  from  them,  for  a  definite  and  proper  purpose,  at 
reasonable  times.  The  doctrine  of  the  law  is,  that  the  books  and 
papers  of  the  corporation,  though  of  some  necessity  kept  in  some 
one  hand,  are  the  common  property  of  all  the  shareholders.  Ang. 
4  Ames  Corp.,  §  681;  Redfleld  Railways,  227;  Grant  Corp.  311;  2 
PhilL  Et.  313;  Martin  r.  Bienville  Oil  Works,  28  La.  Ann.  204. 
Oases  may  have  been  rare  in  which  it  was  held  that  a  shareholder 
Tot,  LI  — 34 
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was  entitled  to  an  extraordinary  remedial  writ  for  the  enforcement 
of  his  right  to  inspect  the  books,  but  that  does  not  evidence  non- 
existence of  the  right.  Text-books  and  dicta  of  oonrts  seem  to  har* 
treated  the  right  of  shareholders  in  joint-stock  corporations  to  in- 
spect the  account  and  papers  as  similar  to  that  of  members  in  large 
partnerships  where  managers  are  appointed  to  transact  the  business. 
The  necessary  limitations  practically  prevent  exercise  of  the  right 
for  speculative  purposes,  or  gratification  of  curiosity;  if  every  share- 
holder could  inspect  for  sncb  purposes,  at  his  own  will,  the  business 
of  most  corporations  would  be  greatly  impeded.  In  Rex  v.  Mer- 
chant. Tailor?  Co.,  2  Barn.  &  Ad.  115,  Taunton,  J.,  said:  "  There 
is  no  express  rule  that  to  warrant  an  application  to  inspect  corpora- 
tion documents  there  must  actually  hare  been  a  suit  instituted;  but 
it  is  necessary  that  there  should  be  some  particular  matter  in  dis- 
pute, between  members,  or  between  the  corporation  and  individuals 
in  it;  there  must  be  some  controversy,  some  specific  purpose  in 
respect  of  which  the  examination  becomes  necessary."  This  con- 
cisely puts  the  circumstances  in  which  the  shareholder  may  have 
specific  remedy,  if  refused  permission  to  inspect  corporation  docu- 
ments and  books;  but  if  the  right  itself  were  not  clear,  he  could 
not  have  that  remedy  at  all 

It  was  conceded  at  the  argument  that  a  mandamus  may  be  issued 
to  a  private  corporation  to  compel  the  exercise  of  a  franchise,  or 
to  restore  an  evicted  person  to  bis  office  or  membership,  or  to  com- 
pel performance  of  a  duty  imposed  on  a  corporate  official,  expressly 
or  by  implication.  The  old  rule  was  that  the  writ  was  only  to  be 
issued  in  cases  of  public  interest  or  having  some  relation  to  public 
officers  or  rights.  Tapping  Mand.  18,  97.  But  the  tendency  in 
modern  times  is  to  grant  a  mandamus  in  certain  cases  where  for- 
merly it  wonld  have  been  refused;  and  the  prerogative  writ  will  go- 
to compel  "  the  production  to  a  shareholder,  for  a  proper  purpose 
and  at  a  proper  time,  of  such  books  as  he  has  a  right  to  inspect. " 
Lindley  Part.  1037.  And  this  was  said  of  the  writ  and  cases  with- 
out the  Common  Law  Procedure  Act  of  1 854,  plainly  showing  that 
the  distinguished  author  was  of  opinion  that  the  right  of  a  share* 
holder  to  inspect  the  books  of  the  corporation  of  which  he  is  a 
member,  exists  at  common  law,  and  iu  a  proper  case  may  be  en- 
forced by  mandamus.  "Corporators  have  always,  on  showing  a 
good  reason,  though  not  for  curiosity's  sake,  a  right  of  access  to, 
and  inspection  of,  all  the  books,  muniments  and  papers  belonging 
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to  the  corporation,  and  if  this  general  right  be  denied  or  obstructed; 
a  mandamus  to  inspect  may  be  had  on  proof  of  the  refusal  of  the 
right  to,  and  reason  for  the  inspection.  "  Grant  Corp.  311;  see 
Ang.  &  Ames  Corp.,  §  707;  High  Extra.  Leg.  Rem.,  §  308.  In 
Rex  t.  Merchant  Tailors'  Co.,  supra,  decided  half  a  century  ago, 
it  was  held  that  the  court  will  not  grant  an  application  by  members 
of  a  corporate  body,  for  a  mandamus  to  inspect  the  documents  of 
the  corporation,  unless  it  be  shown  that  such  inspection  is  neces- 
sary with  reference  to  some  specific  dispute  or  question  depending, 
in  which  the  parties  applying  are  interested ;  and  the  question 
then  will  only  be  granted  to  such  extent  as  may  be  necessary  for 
the  particular  occasion ;  and  the  writ  was  refused  because  the  appli- 
cants merely  alleged  grounds  ou  which  they  believed  the  affairs  of 
the  corporation  were  improperly  conducted,  and  the  officers  unduly 
chosen,  and  complained  of  mismanagement  in  some  particular  in- 
stances not  affecting  themselves,  or  any  matter  then  in  dispute. 
The  doctrine  declared  in  that  case  is  the  foundation  of  the  rule  in 
text-books,  and  the  writ  was  refused  solely  on  the  insufficiency 
of  the  affidavits  to  make  a  case  within  the  rule.  Thirty  years 
afterward,  Choicpton,  J.,  referringto  Rex  v.  Merchant  Tailors'  Co., 
as  a  leading  case,  said :  "  I  take  the  result  of  the  cases  to  be  that 
■  mandamus  may  go  against  a  corporation  at  the  instance  of  a  mem- 
ber of  the  corporation  to  inspect  and  see  whether  he  can  raise  a 
particular  case  in  his  favor  by  examining  the  books.  It  must  in 
my  view  be  a  case  with  reference  to  some  defined,  distinct  dispute, 
as  to  which  it  appears  that  it  might  be  to  his  advantage  to  see  the 
minutes  of  the  corporation."  After  noting  the  contention  of  the 
company  that  a  remedy  existed  by  quo  warranto,  he  adds  :  "The 
applicant  who  has  no  access  to  the  documents  of  the  corporation, 
would  be  able  to  make  an  affidavit  of  belief  only  as  to  the  existence 
of  the  custom  on  which  he  founds  his  claim,  while  the  corporation 
who  hold  all  the  books,  might  set  forth  the  entries  making  against 
■  the  existence  of  the  custom,  and  thus  from  want  of  access  to  the 
books  the  party  might  be  prevented  from  getting  his  rule."  A 
nuwdamue  was  awarded  for  the  applicant  and  his  attorney  to  in- 
spect the  minutes  of  the  corporation  as  to  the  elections  of  the 
assistants,  that  being  the  matter  in  dispute.  Burton  v.  Saddlers'  Co., 
31  L  J.  Q.  B.  62.  In  the  late  case  of  Martin  v.  Bienville  Oil  Works, 
28  La.  Ann.  204,  it  was  ruled  that  a  stockholder  of  the  corporation 
has  a  right  to  know  how  its  affairs  are  conducted  ;  that  the  board 
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of  directors,  authorised  by  the  charter  to  exercise  all  the  power*  of 
the  corporation,  could  not  rightfully  deprive  him  of  personal  in- 
spection of  the  books  and  papers  that  he  might  learn  the  condition 
and  affairs  of  the  company  so  that  he  could  vote  understandingly 
at  a  meeting  of  the  stockholders ;  and  upon  showing  that  the 
directors  had  concealed  from  him  the  facta,  he  is  entitled  to  relief 
by  mandamus.  One  of  the  judges,  on  the  ground  that  a  stock- 
holder's right  to  inspect  is  strictly  personal,  dissented  from  so  ranch 
of  the  order  as  allowed  inspection  by  agent  —  upon  the  main  ques- 
tion there  was  no  division.  This  case  may  go  farther  than  is  neces- 
sary for  protection  of  the  interests  of  individual  shareholders,  and 
is  not  cited  for  unqualified  approval.  Were  it  established  that 
every  stockholder  may  have  a  mandamus  to  enforce  his  right  of 
inspection  for  the  mere  purpose  of  enabling  him  to  vote  under- 
standing^, where  the  stockholders  are  numerous,  there  would 
likely  result  great  inconvenience  and  hindrance  in  the  conduct  of 
the  business  of  the  corporation.  The  interests  of  all  the  corporators 
require  that  the  writ  shall  not  go  at  the  caprice  of  the  curious  or 
suspicious.  It  would  seem  from  the  weight  of  authority,  and  in 
reason,  that  a  shareholder  is  entitled  to  mandamus  to  compel  the 
custos  of  corporate  documents  to  allow  him  an  inspection,  and 
copies  of  them,  at  reasonable  times,  for  a  specific  and  proper  pur- 
pose, upon  showing  a  refusal  on  the  part  of  the  cantos  to  allow  it ; 
and  not  otherwise.  What  would  be  a  fit  occasion  is  well  indicated 
by  the  remarks  of  the  court  in  Burton  v.  Saddlers'  Co.,  and  they 
apply  in  case  of  other  grievances  of  a  shareholder  as  well  as  to  the 
particular  one  of  which  he  was  speaking. 

Among  the  cases  cited  at  argument  are  two  where  it  was  said 
that  mandamus  is  confined  to  cases  of  a  public  nature,  and  will 
not  be  awarded  to  a  trading  corporation.  In  The  King  v.  Bank  of 
England,  2  B.  &  Aid.  620,  the  application  was  by  a  stockholder 
for  the  writ  to  compel  the  governor  and  company  of  the  hank  to  pro- 
duce their  accounts  and  declare  a  dividend.  The  King  v.  London 
Assurance  Co.,  5  B.  &  Aid.  899,  was  a  petition  for  a  mandamus 
to  compel  a  transfer  of  shares  standing  in  the  name  of  a  bank- 
rupt stockholder  to  his  assignees.  There  was  no  ground  for  the 
writ  in  either  case.  The  examination  of  accounts  and  division 
of  profits  may  effectually  be  gone  into  in  a  court  of  equity.  For 
a  refusal  to  transfer  snares  of  stock  the  injured  party  has  an 
adequate  remedy  in  an  action  for  damages.     But  these  decisions 
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are  based  on  the  old  rale  which  has  been  superseded,  so  far  as  the 
opinions  go. 

Statutory  regulations  in  some  States  respecting  tho  right  of  share- 
holders to  inspect  the  books  and  muniments  of  corporations,  and 
cases  within  such  statutes,  cast  little  if  any  light  on  the  question 
now  pending.  It  cannot  be  inferred  from  those  enactments  in 
other  States  that  in  this  there  is  no  snch  right  of  inspection  at  com- 
;..  >:i  law,  or  that  in  a  fitting  esse  a  shareholder  shall  not  have  tin, 
appropriate  remedy  to  secure  its  enjoyment  specifically. 

Has  the  relator  shown  such  facts  as  entitle  him  to  an  alternative 
mandamus  T  The  capital  stock  of  the  corporation  is  $500,000, 
dirided  into  shares  of  $100  each,  a  majority  of  which  is  owned  by 
David  Reeves,  president,  and  William  H.  Reeves,  one  of  the 
directors.  Its  works  are  extensive  and  its  business  apparently  pros- 
perous, for  the  last  ten  years  averaging  over  $2,  000,000,  per  annum  ; 
yet  no  dividend  has  been  declared  for  the  last  nine  years.  In  186t> 
the  relator  purchased  two  hundred  and  tbirty-eight  shares  of  the 
stock  for  $38,500,  and  still  owns  two  hundred  and  thirty-four  shares. 
The  principal  part  of  the  business  of  the  corporation  has  been  ab- 
sorbed by  a  partnership  in  the  name  of  Clark,  Reeves  &  Co. ;  the  said 
Daniel  Reeves  and  the  said  William  H.  Reeves  and  John  Griffin,  a 
director  of  said  corporation,  are  partners,  and  a  majority  of  the 
partners  in  said  firm  of  Clark,  Reeves  &  Co. ;  and  the  relator  avers 
that  there  is  a  contract  of  copartnership  between  the  corporation 
and  said  firm,  and  that  said  president  and  two  directors  take  ad- 
vantage of  their  positions  to  advance  their  private  interests  as 
members  of  the  firm  to  the  disadvantage  of  the  corporation.  Every 
director  holds  a  salaried  position  under  the  corporation.  In  1875, 
the  corporation  transferred  real  estate  of  great  value  to  secure 
alleged  indebtedness  to  the  estate  of  David  Reeves,  deceased,  the 
trustees  being  interested  in  said  estate. 

Although  a  large  stockholder  for  a  long  time,  the  relator  has  en- 
joyed neither  income  from  his  stock  nor  the  privilege  of  knowing 
how  the  receipts  from  the  business  of  the  corporation  are  expended. 
His  knowledge  of  the  conduct  of  the  business  is  that  which  is 
common  to  strangers,  to  the  public  At  a  meeting  of  the  stock- 
holders he  asked  for  information,  and  they  refused  to  permit  the 
minutes  to  be  read,  or  papers  to  be  examined.  His  request  to  the 
president  of  the  company  that  a  time  and  place  should  be  named 
when  and  where  it  would  be  convenient  for  him  to  examine  such 
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books  of  the  company  as  would  give  him  information  of  the  items 
of  inventories,  bills  receivable,  salaries  of  officers'  and  minutes  of 
meetings,  was  refused.  His  demand  at  the  office  of  the  corporation, 
during  business  hours,  of  the  officers  and  directors,  for  acceea  to 
the  books  and  papers  which  would  give  him  information  upon 
subjects  which  he  named,  was  refused.  In  those  things  that  he 
named  he  is  as  directly  interested  as  any  other  stockholder;  bat 
they  are  concealed  from  him  by  the  directors  and  officers  of  the 
•corporation  who  own  a  majority  of  the  stock.  The  surface  indi- 
cations are  that  the  business  of  the  corporation  has  been  profitable 
as  well  as  large,  and  that  the  profits  hare  been  wrongfully  appro- 
priated by  those  who  control  the  business,  to  the  injury  of  the  relator. 

Were  an  inner  view  permitted,  he  might  see  that  there  had  been  no 
profits,  no  misappropriation  of  moneys,  and  that  all  that  has  been 
done  was  well  done  for  the  interest  of  every  shareholder. 

The  relator  avers  that  he  purposes  filing  a  bill  in  equity  against 
the  corporation  and  its  officers,  and  that  it  is  necessary  that  he  see 
the  books  and  papers  in  order  that  he  may  correctly  state  the  facte 
now  concealed  from  him.  Upon  learning  the  facts  he  may  abandon 
his  purpose  for  want  of  matter  of  complaint  He  desires  "to 
inspect  and  see  whether  he  can  raise  a  particular  case  in  his  favor 
by  examining  the  books."  Upon  the  verity  of  the  facts  set  forth  in 
his  petition,  we  are  of  opinion  that  he  is  entitled  to  an  alternative 
mandamus.  The  writ  should  not  extend  to  any  books  and  papers 
other  than  such  as  contain  information  upon  the  subjects  specified 
in  the  prayer  of  the  petition. 

The  order  discharging  the  rule  to  show  cause  is  reversed,  and 
judgment  for  the  Commonwealth  that  an  alternative  n 
issued.    Beoord  remitted  for  further  proceedings. 
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.Negotiable  inttrumenU  —  coupon  kjiwi*. 

Corporate  coupon  bonds  payable  to  bearer  are  negotiable.* 

DKTINUE  and  debt.     The  opinion  states  the  case.    The  plaint- 
iff had  judgment  below. 

Bradbury  Bedell,  for  plaintiff  in  error. 

W.  Horace  Hepburn,  for  defendant  in  error. 

AiERcnit,  C.  J.  The  plaintiff  declared  in  detinue  and  debt  to 
recover  a  bond,  or  its  value,  in  the  possession  of  the  defendant, 
which  had  been  stolen  from  the  defendant. 

The  uncontradicted  evidence  was  that  the  defendant  obtained 
the  bond  in  good  faith,  and  paid  a  valuable  consideration  therefor. 
These  facte  were  well  established. 

The  main  contention  was  whether  the  bond  was  so  far  of  a  nego- 
tiable character  as  to  pass  a  valid  title  thereto  to  the  defendant. 
This  question  of  law  was  reserved  by  the  court,  and  judgment  after- 
ward entered  thereon  in  favor  of  the  defendant. 

The  instrument  was  a  ' '  Denver  City  Water  Company  "  bond.  It 
was  one  of  a  series  issued  at  Denver,  Colorado,  and  made  payable  to 

or  bearer,  in  the  city  of  New  York,  twenty  years 

'ifter  the  date  thereof.  The  interest  was  provided  for  by  coupons 
attached,  payable  to  bearer  semi-annually  at  the  agency  of  the  com- 
pany in  New  Tort  The  power  of  the  company  to  issue  the  bond, 
nd  its  liability  to  pay  the  same  are  unquestioned. 

The  negotiability  of  the  bond  is  to  be  decided  by  an  inspection  of 
its  form,  and  the  weU-known  purpose  for  which  it  issued.  Do 
they  give  it  such  a  negfflable  character  as  to  protect  a  good  faith 
purchaser  ? 

It  is  true  the  bond  is  under  seal,  and  the  payment  thereof  secured 
by  a  first  lien  mortgage  on  the  works  of  the  company.  As  how- 
ever it  is  payable  to  bearer,  the  manifest  intention  was  to  make  it 

•Im  Murtmn  v.  Nat.  Bk.  */  NeupM  (W  N.  Y.  H),  28  Am,  Rep.  t.  aad 
note.  IS. 


18J  PENNSYLVANIA, 


transferable  by  delivery.  Presumptively  the  bonds  were  issued  to 
raise  money  to  construct  the  works  of  the  company.  It  was  a 
private  corporation,  and  it  pat  these  bonds  in  the  market  for  sale. 
The  clear  intent  of  the  maker  was  that  they  should  pass  as  nego- 
tiable paper.  With  the  language  of  negotiability  on  its  face,  did 
the  seal  impressed  thereon  destroy  the  negotiability  of  this  bond  ? 

We. are  not  dealing  with  the  case  of  an  obligation  nnder  sea) 
between  individuals ;  nor  with  the  case  of  an  isolated  bond  of  a 
corporation  executed  to  secure  the  performance  of  a  contract  to  do 
one  specific  act;  bnt  with  the  case  of  a  corporation  which  issued 
two  hundred  and  fifty  of  like  bonds  to  borrow  money,  and  put  them 
on  the  market  for  sale. 

It  is  held  by  the  Supreme  Court  of  the  United  States  and  by  the 
courts  of  our  sister  States  that  the  bond  of  a  corporation  of  this 
form  and  character  is  negotiable,  and  that  the  mere  addition  of  the 
seal  of  the  corporation  which  issued  it  does  not  destroy  its  negotia- 
bility. So  where  the  name  of  the  payee  is  left  blank  the  holder 
may  fill  in  his  own  name,  and  bring  suit  on  the  instrument.  Ckapin 
T.  Vermont  and  Matt.  R.  (Jo.,  8  Gray,  575 ;  While  v.  Same, 
21  How.  675.  The  bond  of  a  railroad  company  to  secure  the 
payment  of  money,  although  under  seal,  when  made  payable  to 
bearer  or  to  order,  is  regarded  as  invested  with  all  the  attributes  of 
negotiable  paper.  Zabritkie  v.  Cleveland  C.  and  C.  R.  Co.,  23  How. 
(U.  S.)  381;  Winfield  v.  Hudson,  28  N.  J.  h.  255;  Murray  v.  Lard- 
ner,  2  Walt.  120 ;  Morris  Canal  Co.  v.  Lewis,  12  N.  J.  Eq.  328. 

So  municipal  bonds,  made  payable  to  bearer,  are  held  to  be  nego- 
tiable. They  are  transferable  by  delivery,  and  the  holder  may  sue 
in  bis  own  name.  Taylor  Friv.  Corp.,  §  326 ;  Commissioners  v. 
Clark,  94  TJ.  S.  278;  Cromwell  v.  County  of  Sac,  96.  TJ.  S.  51 ; 
Ottawa  v.  National  Bank,  105  U.  S.  342 ;  Thompson  v.  Perriru, 
106  V.  S.  589. 

The  early  decisions  of  our  own  State  do  not  recognize  this  rule 
to  its  full  extent.  The  later  cases  however  have  been  gradually 
approaching  a  conclusion  in  harmony  with  the  decisions  elsewhere. 
We  will  refer  to  a  few  cases  showing  the  conflict  which  has  been 
going  on  and  the  final  conclusion  reached. 

It  was  held  in  Frevall  v.  Fitch,  6  Whart  325 ;  34  Am.  Dec. 
558,  and  in  Hopkins  v.  Railroad  Co.,  3  W.  &  S.  410,  that  an  instru- 
ment in  the  form  of  a  promissory  note,  if  attested  by  the  seal  of  the 
corporation,  was  not  negotiable. 
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In  flwrr.  LeFevre,  27  Penn.  St  413,  it  was  held  that  a  bond  issued 
by  a  corporation,  payable  to  bearer,  will  pan  by  delivery,  and  the 
holder  may  aue  on  it  in  his  own  name.  In  the  opinion  of  the  oonrt 
by  Mr.  Chief  Justice  Lewis,  it  is  said  :  "  We  do  not  desire  to  have 
any  doubt  on  the  question  whether  the  holder  of  bonds  issued  by  a 
corporation,  payable  to  bearer,  may  maintain  an  action  on  them  in 
hie  own  name.  Saoh  bonds  are  not  strictly  negotiable  under  the 
law  merchant,  as  are  promissory  notes  and  bills  of  exchange.  They 
are  however  instruments  of  a  peculiar  character,  and  being  expressly 
designed  to  be  passed  from  hand  to  hand,  and  by  common  usage  so 
transferred,  are  capable  of  passing  by  delivery  so  as  to  enable  the 
holder  to  maintain  an  action  on  them  in  his  own  name."  This  rule 
is  recognized  to  be  correct  in  Philadelphia  and  Sunbwy  R.  Co.  v. 
Lewis,  33  Penn.  St.  33. 

It  was  ruled  in  Diamond  v.  Lawrence  Count}/,  37  Penn.  St  358, 
that  a  coupon  bond  of  the  county,  under  seal,  should  not  be  treated 
as  negotiable  paper,  although  it  was  there  conceded  that  all  the 
courts,  American  and  English,  held  otherwise. 

County  of  Beaver  v.  Armstrong,  44  Penn.  St.  63,  contains  a  very 
full  reference  to  the  authorities  showing  that  corporation  bonds 
under  seal,  payable  to  bearer  in  money,  were  negotiable.  In  the 
opinion  of  the  court  by  Mr.  Justice  Bead,  it  is  said  :  "  It  is  clear 
then,  upon  reason  and  authority,  that  the  coupons  which  form  the 
inbject-matter  of  this  suit,  and  the  bonds  to  which  they  were 
attached,  having  been  regularly  issued  by  the  connty  of  Beaver,  are 
on  the  footing  of  negotiable  paper,  and  pass  from  hand  to  hand  by 
delivery  as  the  representatives  of  money.  They  may  circulate 
together  or  separately,  and  suits  on  the  coupons  are  sustained 
entirely  independently  of  the  bonds,  to  which  they  were  originally 
annexed.  It  is  therefore  of  very  little  conseqnence  whether  they 
are  promissory  notes,  bills,  drafts  or  checks,  for  they  have  the  same 
quality  of  negotiability  as  either  of  those  instruments,  and  -he 
holder  sues  upon  them  and  recovers  in  his  own  name." 

In  Bunting's  Adm'rt  v.  Camden  and  Atlantic  H.  Co.,  81  Penn. 
St  251,  the  case  of  Carr  v.  LeFevre,  supra,  is  cited  approv- 
ingly, and  it  is  held  that  corporation  bonds  payable  to  bearer  may 
be  sued  in  the  name  of  the  holder. 

Again,  in  the  late  case  of  Gibson  v.  Lenhart,  101  Penn.  8t.  522,  i! 
was  held  that  every  transfer  of  railroad  coupon  bonds  for  value  and 
without  notice  gives  the  transferee  a  good  title  to  them  as  against. 
Vol.  LI  — 35 
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the  former  holder.  «In  the  opinion  of  the  court  by  Mr.  Justice 
SxHBRr.rr,  he  says :  "  Being  negotiable  securities,  every  transfer  of 
the  bonds  to  a  new  holder,  for  value  and  without  notice,  would 
give  the  latter  a  good  title  to  them  as  against  the  former  holder. 
That  such  is  the  status  of  coupon  bonds  similar  to  those  in  ques- 
tion is  too  well  settled  by  recent  decisions  to  admit  of  doubt," 
citing  County  of  Beavtr  v.  Armstrong,  supra,  and  other  cases.  He 
then  proceeds  :  "  Like  a  bank  note,  or  promissory  note  indorsed  in 
blank,  they  pass  by  delivery,  and  a  good  faith  purchaser  is  unaffected 
by  want  of  title  in  his  vendor.  The  last  taker  ia  presumed  to  be  a 
bona  fide  holder  for  value,  and  may  maintain  his  possession  against 
everybody  until  the  contrary  is  suooessfully  established  by  those 
who  undertake  to  assail  his  possession." 

We  adopt  the  conclusion  that  a  bond  of  the  form  of  the  one  now 
in  question  must  now  be  held  in  Pennsylvania,  as  elsewhere,  to 
possess  the  incidents  of  negotiable  paper.  The  defendant  having 
taken  this  bond  in  good  faith,  and  having  paid  a  valuable  considera- 
tion therefor,  acquired  a  good  title.  Phelan  v.  Moss,  67  Penn.  St. 
59;  McSparran  v.  NeeUy,  91  Penn.  St.  17. 

Conceding  there  was  technical  error  in  the  charge  of  the  court, 
yet  the  plaintiff  was  not  injured  thereby.  The  conclusion  at  which 
we  have  arrived  clearly  sustains  the  correctness  of  the  judgment- 
We  do  not  reverse  for  immaterial  error. 

Judgment  affirmed. 
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Matter  and  tenant  —  tehat  dots  not  eonsUtuts  m$  ftoMm. 

A  storekeeper  having  sold  merchandise,  permitted  or  directed  the  \ hesw'i 

servant  to  remove  it  by  throwing  it  from  an  upper  window  into  the  street. 
The  servant  did  this  carelesslj  and  injured  the  plaintiff.  Held,  that  the 
storekeeper  was  not  liable. 

CASE  for  personal  injury  by  negligence.     The  opinion  states  ths 
case.     Defendant  had  judgment  below. 

John  0.  Johnson,  for  plaintiff  in  error. 

R.  P.  Whits  and  Mayer  Sulxberger,  for  defendant  in  error. 
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MaCuUoagh  v.  Oumaana. 

Paxsow,  J.  The  defendant  was  sued  with  William  Hemingway, 
and  a  verdict  rendered  against  both.  The  court  below  reserved  the 
question  of  Shoneman's  liability, and sobseqently  entered  judgment 
in  his  favor,  non  obstante  veredicto.  As  the  jury  hare  found  that 
Shoneman  took  part  in  the  work  and  was  negligent,  the  case  re- 
quires an  examination  of  the  testimony  to  see  whether  there  was 
sufficient  evidence  of  his  participation  in  the  act  complained  of. 
If  there  was,  the  verdict  most  stand. 

The  plaintiff  was  injured  by  a  large  bale  of  waste  paper  falling 
upon  him  as  he  was  passing  along  Birch's  place,  a  small,  narrow 
street.  It  was  thrown  from  one  of  the  npper  windows  of  defendant 
Shoneman's  store,  under  the  following  circumstances:  Shoneman 
had  a  large  quantity  of  waste  paper  in  the  upper  story  of  his  build- 
ing, he  sold  it  to  the  defendant,  Hemingway,  who  is  a  dealer  in 
waste  paper  and  rags.  Hemingway  sent  two  men,  Dickson  and 
Williams,  to  Shoneman's  store  to  pack  and  tie  the  paper  up  in  bags, 
and  a  few  days  after  to  take  it  away.  They  dropped  the  bags  ont 
of  a  window,  in  the  side  of  the  store,  down  to  the  street,  and  put 
them  on  a  wagon.  One  bag  had  been  thrown  down  safely,  and 
then  a  second  bag  was  dropped,  which  struck  and  injured  the  plaint- 
iff. The  bags  were  about  six  feet  high,  and  weighed  about  176 
pounds.  It  appeared  that  this  was  the  usual  way  of  getting  out 
the  paper.  Shoneman  told  the  men  not  to  take  it  down  the  stair- 
way; in  view  of  the  size  of  the  bags  it  was  inconvenient,  if  not  im- 
practicable, to  do  so;  the  only  way  left  was  for  the  men  to  throw 
it  out  the  window,  and  Shoneman  knew  it  had  been  thrown  oat 
upon  former  occasions.  He  sent  his  cash-boy,  a  lad  of  about  six- 
teen years  of  age,  up-stairs  with  them,  and  there  was  evidence  that 
the  boy  told  the  men  to  throw  the  bales  ont  of  the  window. 

This  statement  of  Shoneman's  share  in  the  transaction  is  stated  as 
strongly  as  it  will  bear  for  the  plaintiff.  Is  it  sufficient  to  render 
Shoneman  liable  for  the  injury? 

There  are  three  facts  here  about  which  there  can  be  no  dispute. 
1st.  The  building  in  which  the  paper  was  stored  belonged  to  de- 
fendant Shoneman;  2d.  He  had  sold  the  rags  to  Hemingway,  who 
was  to  take  them  away;  and  3d.  Dickson  and  Williams,  the  two 
men  who  went  to  Shoneman's  store  for  that  purpose,  were  the  ser- 
vants or  agents  of  Hemingway,  and  were  in  his  employ  at  the  time 
the  accident  occurred. 

When  therefore  Dickson  and  Williams  called  at  Shoneman's 
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■tore,  and  were  shown  the  paper,  and  instructed  to  take  it  away, 
there  was  a  delivery  in  law  and  in  fact  to  Hemingway;  the  title 
passed  to  him,  and  the  mere  fact  that  it  was  still  on  Shoneman'a 
premises  would  not  make  him  responsible  for  the  conceded  neg- 
ligence of  Hemingway's  servants  in  removing  it,  unless  he  (Shone- 
man)  in  some  way  interfered  with  or  directed  the  manner  of  said 
removal.  Did  he  do  so?  The  whole  case  narrows  down  to  this 
single  point.  It  is  alleged  that  he  either  directly,  or  through  the 
boy  that  he  sent  op  with  the  men,  directed  the  bales  to  be  thrown 
oat  of  the  window.  Granted.  But  he  did  not  direct  the  men  to 
throw  them  upon  the  heads  of  passers-by.  They  might  have  been 
thrown  ont  with  perfect  safety,  and  had  been  upon  former  occasions. 
Had  he  directed  the  men  to  take  them  down  the  stairway,-  and  an 
accident  had  occurred,  would  he  have  been  responsible?  This  is 
not  pretended,  yet  there  would  be  as  much  reason  to  hold  him  in 
the  one  case  as  in  the  other.  Shoneman  had  no  reason  to  suppose 
that  the  bales  would  be  thrown  oat  of  the  window  carelessly,  so  as 
to  injure  any  one.  He  had  given  no  such  direction,  and  he  was 
not  responsible  for  the'  manner  of  the  removal,  for  the  reason  that 
the  property  was  no  longer  his,  and  the  men  were  not  in  his  em- 
ploy. All  that  Shoneman  did  was  to  point  out  the  place  of  exit 
from  his  premises,  and  surely  a  property  owner  may  do  this  with- 
out making  himself  liable  for  the  negligence  of  another  man's  ser- 
vants in  the  manner  of  the  removal  of  the  articles. 

The  case  of  Stetwu  v.  Armstrong,  6  N.  Y.  435,  is  in  point.  There 
the  defendants  were  merchants  in  the  city  of  Troy,  N.  Y.  They 
sold  to  the  Messrs.  Plum  a  box  which  was  in  the  upper  loft  of  the 
defendant's  store.  The  Messrs.  Plum  sent  their  porter  for  it.  The 
latter  went  upon  defendant's  premises  to  remove  it,  and  while  en- 
gaged in  lowering  the  box  with  a  tackle,,  an  accident  occurred 
through  the  porter's  negligence,  by  means  of  which  the  plaintiff 
was  injured.  The  Court  of  Appeals  ruled  that  "  the  defendants 
could  not  be  held  liable  for  the  negligent  acts  of  the  porter,  by  vir- 
tue of  the  principle  applicable  to  the  relation  of  master  and  servant, 
unless  that  relation  in  fact  subsisted.  Knowing  and  permitting 
the  porter  to  go  into  the  loft  to  get  the  box,  being  in  fact  at  the 
time  the  servant  of  Plum,  and  actually  acting  in  his  employment, 
did  not  constitute  the  porter  in  any  degree  the  agent  or  servant  of 
the  defendants  while  engaged  in  removing  the  box.  The  relation 
of  master  and  servant  cannot  be  created  but  by  contract,  express 
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or  implied,  between  the  master  and  servant."  The  only  distinction 
between  that  case  and  the  one  in  hand  consists  in  the  fact  that  in 
the  latter  Shoneman  directed  the  bales  to  be  thrown  oat  of  the  win- 
dow, which  is  a  distinction  without  a  difference.  If  in  this  New 
York  case  the  defendants  had  directed  the  porter  to  lower  the  box 
by  means  of  the  tackle  they  would  not  hare  been  responsible  for 
his  negligence  in  doing  so  any  more  than  Mr.  Shoneman  is  liable 
for  having  directed  Hemingway's  servants  to  remove  the  bales  by 
way  of  the  window.  I  concede  that  if  Shoneman  had  directed  the 
manner  of  throwing  the  bales  ont  of  the  window,  and  that  if  this 
particular  bale  had  been  thrown  in  accordance  with  such  direction 
he  would  have  been  responsible.     This  is  as  far  as  the  oases  go. 

The  doctrine  of  respondeat  superior  is  at  best  a  severe  rule. 
Were  we  to  give  it  the  construction  claimed  for  it  by  the  plaintiff 
we  should  extend  it  beyond  the  authority  of  any  adjudicated  case, 
and  further  than  a  sound  interpretation  of  the  law  requires. 

Wo  are  of  opinion  that  the  learned  judge  of  the  court  below  was 
right  in  entering  judgment  nan  obstante  veredicto  in  favor  of  the 
defendant  Shoneman,  and  the  judgment  is  affirmed. 

Judgment  affirmed. 


Wistar  T.  Soon. 
OMFMn.ai.an.) 


i  devise  to  "  the  male  issue  then  living  of  testator's  sod  "  Includes  all  male 
lineal  deBosndants  of  that  son,  then  living,  whether  of  the  not  generatloa 
or  not,  and  whether  tracing  descent  through  miles  or  through  females. 

T1JE0TMBNT.    The  opinion  states  the  case. 

John  0.  Johnson  and  Samuel  T.  Jaquett,  for  plaintiff  in  error. 

Jot.  B.  Tewmsend  and  J.  Sargent  Price,  for  defendan  ts  in  error. 

SrsBERTT,  J.  The  single  question  presented  by  this  record  has 
been  so  fully  and  satisfactorily  discussed  by  the  learned  president 
of  the  Common  Pleas  that  little,  if  any  thing,  can  be  profitably 
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added  to  what  he  has  said  in  the  clear  and  exhaustive  opinion 
upon  which  the  judgment  of  that  court  is  based. 

After  devising  the  "Prospect  Hill"  lot  to  his  daughters  Catha- 
rine and  Sarah  "  for  and  during  all  the  term  of  their  natural  lives, 
and  the  life  of  the  survivor  of  them,"  the  testator  disposed  of  the 
estate  in  remainder  in  the  following  words  :  "And  from  and  im- 
mediately after  the  decease  of  the  survivor  of  them,  I  give  the  same 
nnto  the  male  iaene,  then  living,  of  my  said  son  Richard,  their  or  his 
heirs  and  assigns  in  fee ;  but  if  no  such  issne  shall  then  be  living,  in 
snch  ease  I  give  the  same  unto  all  the  children  of  my  said  daugh- 
ters Catharine  and  Sarah  and  my  son  Richard,  their  heirs  and 
assigns,  in  equal  parts,  according  to  the  number  of  them." 

The  remainder  thus  devised  was  clearly  contingent,  because  it 
was  to  a  class  not  in  existence,  either  at  the  date  of  the  will,  or 
when  it  became  operative  in  1821,  by  the  death  of  the  testator. 
Moreover,  testator's  son  Richard,  to  whose  male  issue  the  estate  in 
remainder  was  given,  was  not  married  until  June,  1824,  and  the 
survivor  of  the  life  tenants  lived  until  September  21, 1866. 

The  word  "  issue"  in  a  will,  prima  facie,  means  the  same  as  heirs 
of  the  body,  lineal  descendants  indefinitely,  and  is  to  be  construed 
as  a  word  of  limitation;  but  the  prima  facia  construction  gives 
way  if  there  is  any  thing  on  the  face  of  the  will  to  show  that  the 
word  was  intended  to  have  a  less  extended  meaning,  and  to  be  ap- 
plied to  children  only,  or  as  in  this  case,  to  lineal  descendants  of  a 
particular  class  in  being  at  a  specified  time.  Slater  v.  Dangarfield, 
15  M.  &  W.  263.  The  phrase,  "male  issue  of  my  son  Richard 
then  living,"  is  a  descriptio  pereonarum,  designating  the  olass  of 
persons  to  whom  the  remainder  in  fee  was  given  upon  the  termi- 
nation of  the  particular  life  estate  ;  and  the  question  is,  who  com- 
posed that  class  when  the  survivor  of  testator's  two  daughters  died, 
September  21,  1866 ;  in  other  words,  who,  according  to  the  true 
interpretation  of  the  will,  were  the  male  issue  of  testator's  son 
Richard  living  at  that  time?  The  case  stated  informs  us  there 
were  in  all  only  six  male  lineal  descendants  of  Richard  then  in  be- 
ing, viz. :  his  two  sons,  Richard  and  William  L. ,  plaintiffs  in  error, 
and  his  four  grandsons,  John  H.,  Lewis  A.,  and  Alexander  H. 
Scott,  the  defendants  in  error,  and  sons  of  his  daughter  Fanny, 
and  Richard  W.  Hopkinson,  a  son  of  his  daughter  Sarah. 

The  contention  of  defendants  in  error  is  that  the  words  "  male 
issue,"  as  employed  by  the  testator,  include  all  the  male  lineal 
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descendants  above  named,  grandsons  as  well  as  sons,  notwithstand- 
ing the  fact  that  four  of  them  were  born,  not  of  sons,  bnt  of 
daughters  of  testator's  son  Richard.  If  this  position  is  correct,  it 
follows  that  the  judgment  in  their  favor  for  the  three  undivided 
sixth  parts  of  the  land  in  controversy  is  right.  On  the  other  hand, 
the  plaintiffs  in  error  contend  that  the  words  mean  children,  male 
children,  and  not  male  descendants  generally  of  Richard,  or  that 
they  mean  male  issue  of  Richard,  tracing  their  descent  through 
males  only. 

As  has  been  clearly  shown,  in  the  opinion  referred  to,  the  word 
'■issue,"  in  legal  parlance,  means  lineal  descendants,  irrespective  of 
their  being  of  the  same  generation.  In  our  several  acts  of  as 
aembly  regulating  the  descent  and  distribution  of  real  and  persona 
estate  of  intestates,  the  words  "issne"  and  "lawful  issue"  have 
always  been  employed  as  synonymous  with  lineal  descendants,  in- 
cluding not  only  the  first,  but  more  remote  generations  as  well. 
So  also  in  a  class  of  oases  to  which  Eichelberger  v.  Barnilz,  9 
Watts,  449,  belongs,  where  devises,  in  terms  broad  enough  to  pass 
■  fee-simple,  are  reduced  to  a  fee-tail  by  a  subsequent  provision 
limiting  the  estate  to  another  in  the  event  of  the  first  taker  dying 
"without  issue,"  or  "without  leaving  issue,"  etc.,  the  word  "issue," 
h  a  general  rule,  is  never  held  to  mean  children,  bnt  lineal  de- 
scendants generally ;  and  being  thus  a  limitation  over  upon  an 
indefinite  failure  of  issue  or  lineal  descendants,  such  devises  have 
always  been  construed  to  create  an  estate  tail.  When,  as  in  the 
present  case,  the  word  is  manifestly  used  as  descriptive  of  the  devi- 
sees, and  is  also  restricted  to  such  issue  as  shall  be  living  at  a 
specified  time,  it  is  always  construed  as  a  word  of  purchase,  em- 
bracing all  lineal  descendants  of  the  person  named,  in  being  at  the 
time  so  specified,  unless  it  clearly  appears  from  the  context  that 
the  testator  intended  otherwise.  This  principle  of  construction 
appears  to  be  fully  sustained  by  the  authorities,  among  which  are 
the  following:  ffai/don  v.  Wilshere,  3  T.  R.  372  ;  Hockley  v. 
Manbeg,  1  Ves.  Jr.  150;  Freeman  v.  PartUg,  3  Ves.  421 ;  Leigh 
v.  Xorburg,  13  Ves.  340;  Wijthe  v.  Thurleton,  Amb.  665;  Dawn, 
perff.  Banbury,  3  Ves.  857;  Hawkins*  Wills,  187,  188;  Cook  v. 
Oook,  %  Vera.  545;  Bradshaw  v.  .Veiling,  19  Beav.  417;  Rose  v. 
Ro>:  20  Beav.  645;  Hitter's  Appeal,  52  Perm.  St  113;  Coyle't 
Appeal,  83  Penn.  St.  242.  In  Leigh  v.  Norbury.  supra,  the  ooart 
■aid:  "  It  is  clearly  settled  that  the  word  "issue,"  unconfined  by 


200  PENNSYLVANIA, 


any  indication  of  contrary  intention,  includes  all  descendants. 
Intention  is  required  for  the  purpose  of  limiting  the  sense  of  that 
word  and  restraining  it  to  children." 

Several  classes  of  cases,  in  which  it  has  been  decided  that  such 
intention  woe  sufficiently  indicated,  are  exceptions  to  the  general 
rale,  depending  on  the  peculiar  features  of  each  case.  One  of 
them  is  where  a  precedent  estate  or  interest  was  given  to  the 
parent  of  the  children  who  were  held  to  be  intended  by  the  word 
"issue.9'  In  such  cases  the  devise  to  his  issue  has  been  likened  to  a 
legal  succession  in  right  of  the  parent.  Bradthaw  v.  MeUing, 
supra,  and  Robinson  v.  Sylats,  23  Beav.  40,  are  illustrations  of 
this  class.  In  the  latter  case  the  master  of  the  rolls  said:  "  I  am 
of  opinion  that  though  the  word  "  issue  "  is  women  gtiuralimmum, 
and  includes  all  the  remotest  descendants,  nevertheless,  where 
issne  are  pointed  out  as  persons  to  take  with  reference  to  the  share 
of  the  parent,  a  gift,  which  so  far  as  regards  the  parent  fails,  they 
take  on  the  principle  which  may  be  called  a  quasi  representative 
principle;  that  is,  the  children  of  each  parent,  whose  share  fails, 
take  that  parent's  share,  but  not  admitting  the  grandchildren  to 
take  in  competition  with  children."  Whenever  it  is  apparent, 
from  a  consideration  of  the  whole  will,  that  the  testator  intended 
to  restrict  the  gift  to  children,  it  will  be  so  construed.  In  the  case 
before  us  there  is  not  the  slightest  indication  of  such  intention. 
Testator's  son  Richard,  whose  name  is  need  merely  as  descriptive 
of  those  to  whom  the  estate  in  remainder  was  given,  had  no  inter- 
est nnder  his  father's  will,  or  otherwise,  in  the  land  in  controversy. 
The  devisees  did  not  take  through  or  nnder  him;  but  as  a  de- 
fined class,  they  took  as  purchasers  by  direct  gift  from  the  testator. 
There  is  nothing  in  the  phraseology  of  the  will  to  indicate  an  in- 
tention to  restrict  the  words  "  male  issue  "  to  the  sons  of  Richard, 
or  to  his  male  issue,  tracing  their  descent  through  males  only.  If 
the  word  "  male  "  had  been  omitted,  it  would  scarcely  be  claimed 
that  all  the  lineal  descendants  of  Richard,  both  male  and  female, 
in  being  at  the  time  designated,  would  not  have  been  included  in 
the  description.  The  only  effect  of  that  word  is  to  exclude  female 
lineal  descendants. 

For  these  and  other  reasons,  more  fully  elaborated  in  the  opin- 
ion of  the  court  below,  we  think  the  judgment  should  be 
affirmed. 

Judgment  affirmed. 
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Statute  —  eomtrvetion —  "  vunsr." 

A  atatnte  enacted  that  the  ''omiera,  superintendents  or  managers"  of  factorioe 
should  provide  Ore-escapes  therein.  Held,  that  the  tenant  under  lease  of  a 
factory,  and  not  the  landlord,  wu  the  "owner." 

ACTION  for  personal  injuries.     The  opinion  states  the  ease. 
The  defendant  had  judgment  below. 

Charles  8.  Keyset  and  John  A.  Clark,  for  plaintiff  in  error. 

R.  C.  McMurtrie  and  John  Roberts,  for  defendant  in  error. 

Paxsoh,  J.  The  court  below  entered  judgment  for  the  defend- 
ant npon  the  special  verdict.     This  is  the  only  error  assigned. 

The  said  verdict  finds,  inter  alia,  that  the  defendant  was  seised  in 
fee  of  the  Randolph  mills  at  the  time  they  were  destroyed  by  fire  on 
the  night  of  October  13,  1881;  that  he  was  not  in  actual  possession 
thereof  on  that  day,  having  previously  leased  the  same  to  Charles 
H.  Landenberger,  who  was  the  tenant  occupying  the  same;  that 
the  said  mill  was  burned  on  the  night  before  stated;  that  it  was 
more  than  three  stories  high;  that  the  plaintiff,  with  other  opera- 
tires,  was  at  work  is  said  mill,  and  was  injured  by  being  compelled 
to  jump  out  of  a  four-story  window;  that  there  was  no  external  fire- 
escape  on  said  mill,  and  that  if  there  had  been,  the  plaintiff  could 
have  got  out  of  the  mill  without  injury. 

The  single  question  for  onr  determination  is,  whether  the  def eud- 
nt  was  the  owner  of  the  mill  within  the  meaning  of  the  act  of  June 
tl,  1879,  entitled  "An  act  to  provide  for  the  better  security  of  life 
and  limb  in  cases  of  fire  in  hotels  and  other  buildings."  P.  L.  ViS. 

The  first  section  of  said  act  provides  that  every  building  within 
this  Commonwealth,  used  as  a  seminary,  college,  academy,  hospital, 
asylum,  or  hotel  for  the  accommodation  of  the  public,  every  store- 
house, factory,  manufactory,  or  work-shop  of  any  kind  in  which 
employees  or  operatives  are  usually  employed  at  work  in  the  third 
or  any  higher  story ;  every  tenement-house  or  building  in  which 
rooms  or  floors  are  usually  let  to  lodgers  or  families,  and  every  public 
Vol.  LI  — 86 
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school  building,  when  tiny  each  buildings  are  three  or  more  stories 
in  height,  shall  be  provided  with  a  permanent,  safe  external  means 
of  escape  therefrom  in  case  of  lire;  and  it  shall  be  the  duty  of  the 
owners  or  keepers  of  such  hotels,  of  the  owners,  superintendents  or 
managers  of  such  seminaries,  colleges,  academies,  hospitals,  asylums, 
store-houses,  factories,  manufactories  or  work-shops,  of  the  owners 
or  landlords  of  such  tenement-houses  or  their  agents,  and  of  the 
board  of  school  directors  of  the  proper  school  district,  to  provide 
and  cause  to  be  affixed  to  every  such  building  such  permanent  fire 
escape.  The  second  section  provides  for  the  examination,  testing 
and  approval  of  such  fire-escapes  by  certain  officers  mentioned 
therein;  while  the  third  section  makes  every  person  whose  duty  it 
is  to  pnt  up  each  fire  escapes  liable  to  the  party  injured  in  case  he 
neglects  or  omits  to  pat  up  "such  efficient  fire-escape,"  and  also 
subjects  him  to  a  penalty  not  exceeding  (300. 

It  is  to  be  regretted  that  an  act  of  so  much  importance,  and  hav- 
ing so  meritorious  an  object,  should  not  have  been  prepared  with 
more  care.  It  is  not  my  purpose  however  to  point  out  its  obvious 
defects.  I  shall  discuss  it  only  as  it  applies  to  the  facts  of  this  par- 
ticular case. 

It  is  certainly  a  highly  penal  statute.  It  imposes  a  dnty  unknown 
to  the  common  law,  and  punishes  a  neglect  of  that  duty  in  the 
manner  above  stated.  It  is  almost  needless  to  say  that  such  on  act 
cannot  be  extended  by  implication  to  parties  who  do  not  clearly 
come  within  its  terms. 

The  special  verdict  does  not  technically  bring  this  case  within  the 
act.  But,  as  the  "  Randolph  Mills  "  were  conceded  upon  the  argu- 
ment to  be  a  factory,  I  will  consider  the  case  as  if  such  fact  had 
been  embodied  in  the  verdict.  We  find  then  in  the  act  that  it  is 
made  the  duty  "of  the  owners,  superintendents,  or  managers  of 
snch  *  *  *  factories  *  *  *  to  provide  and  cause  to  be 
affixed  to  every  such  building,  such  permanent  fire-escape." 

It  will  be  noticed  that  the  act  is  in  the  disjunctive.  The  dnty  is 
imposed  upon  the  owners,  superintendents  or  managers  of  factories; 
the  owners  or  keepers  of  hotels;  owners  or  landlords  of  tenement- 
houses,  or  their  agents,  etc.  Which  of  these  classes  did  the  legis- 
lature intend  to  make  responsible  for  a  neglect  to  comply  with  the 
law?  If  the  object  was  to  impose  a  joint  liability  upon  all,  the  act 
would  not  have  been  framed  in  the  disjunctive  A  more  reasonable 
construction  would  seem  to  be  that  it  was  intended  to  reach  the  per- 
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•on  in  possession  with  a  power  of  control,  whether  he  be  owner, 
guperin tenden t  or  manager.  However  hard  such  a  rnle  might  be  in 
the  case  of  a  superintendent  or  manager,  he  could  avoid  the  respon- 
sibility by  declining  to  act  as  such  in  a  factory  where  his  principal 
refused  to  provide  it  with  an  "efficient  fire-escape," 

Bat  the  question  which  more  immediately  concerns  as  is,  who  is 
the  "owner"  of  a  factory  within  the  meaning  of  the  act?  The 
plaintiff  contends  that  the  owner  is  the  person  who  holds  the  fee  in 
the  land  on  which  the  factory  building  stands.  The  word  "  fac- 
tory "  is  a  contraction  of  manufactory,  which  Webster  defines  to  be 
a  building,  or  collection  of  buildings,  appropriated  to  the  manufac- 
ture of  goods.  But  a  manufactory  is  something  more  than  a  build- 
ing. It  includes  not  only  the  building,  but  the  machinery  neces- 
sary to  produce  the  particular  goods  manufactured,  and  the  engines 
or  other  power  requisite  to  propel  such  machinery.  A  building 
with  only  bare  walls  and  a  roof  would  no  more  be  a  manufactory 
than  it  would  be  a  hotel.  Such  a  building  would  be  a  mere  shell, 
and  would  not  impose  the  duty  of  erecting  fire-escapes  upon  any 
one.  It  is  only  when  it  is  completed  by  the  addition  of  machinery, 
and  operatives  are  introduced  to  assist  in  the  manufacture  that  the 
duty  of  erecting  fire-escapes  attaches.  To  whom  does  that  duty 
attach?  Clearly  to  the  occupant  in  possession,  who  places  the  oper- 
atives in  a  position  of  danger,  and  enjoys  the  benefit  of  their  ser 
rices.  If  he  is  the  lessee  of  the  building,  then  he  is  a  tenant  in 
possession.  For  all  practical  purposes  he  is  the  owner  until  the 
end  of  his  term,  which  maybe  in  one  year  or  in  one  hundred  years. 
There  is  a  large  amount  of  property  held  in  reversion  in  the  city  of 
Philadelphia.  Some  of  the  leases  are  for  a  term  of  several  hundred 
years.  However  long  the  term  the  lessee  is  but  a  tenant  for  years; 
the  fee  is  in  him  that  hath  the  reversion.  Yet  the  broad  principle 
contended  for  would  make  the  reversioner,  who  has  practically 
parted  with  all  control  of  the  property,  responsible  for  the  neglect 
of  the  tenant  in  possession  to  put  up  fire-escapes.  And  this  would 
be  so  even  if  the  property  leased  had  been  a  vacant  lot,  and  the 
factory  building  had  been  erected,  and  the  machinery  placed  therein 
by  the  tenant  subsequent  to  the  lease.  We  cannot  impute  to  the 
legislature  an  intention  of  doing  a  thing  so  palpably  unjust  and  ab- 
surd as  this.  When  therefore  they  used  the  word  "  owner  "  in  this 
connection,  it  is  plain  the  owner  at  the  time  of  the  injury  was  con- 
templated without  regard  to  the  quantity  or  duration  of  his  estate. 
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It  will  be  notioed  that  the  sot  doea  not  ssy  the  owner  of  the  factor; 
building  or  of  the  ground  on  which  it  stands. 

A  number  of  authorities  were  cited,  showing  the  construction 
which  has  been  placed  upon  the  word  "owner"  both  by  the  legis- 
lature and  the  courts.  But  the  meaning  of  the  word  depends  in  a 
great  measure  upon  the  subject-matter  to  which  it  is  applied,  and 
as  it  is  used  in  each  of  the  instances  cited  in  an  entirely  differ- 
ent connection,  they  throw  scarcely  a  glimmering  of  light  upon  the 
question.  The  term  "owner"  is  undoubtedly  broad  enough  to 
-cover  either  view  of  the  case.  A  tenant  for  years,  a  tenant  for  life, 
and  a  remainderman  in  fee  is  each  an  owner.  So  there  may  be  a 
legal  and  an  equitable  estate;  the  trustee  and  the  cestui  que  trust 
are  both  owners.  When  therefore  the  legislature  used  a  term  of 
such  varied  meaning,  we  must  presume  they  intended  such  an  owner 
as  is  in  the  possession  and  occupancy  of  the  premises,  who  has  the 
immediat  e  dominion  and  control  over  it,  and  the  manner  of  whose 
use  of  it  makes  a  fire-escape  necessary.  Had  the  owner  in  fee  been 
intended  it  was  easy  to  have  said  so.  This  view  meets  all  the  re- 
quirements of  the  act.  It  places  the  responsibility  where  it  prop- 
erly belongs,  upon  the  person  in  the  possession  and  occupancy  of 
the  property  as  owner  for  the  time  being,  and  the  nature  of  whose 
business  renders  the  erection  of  fire-escapes  necessary  to  protect  the 
lives  of  his  employees. 

This  is  a  case  of  first  impression  in  this  State,  and  we  have  but 
little  authority  on  the  subject.  This  could  not  well  be  otherwise 
with  so  recent  an  act  of  assembly  upon  bo  novel  a  subject.  A  simi- 
lar law  exists  however  in  the  State  of  Ohio,  and  in  the  recent  esse 
of  Lee  v.  Kxrby,  decided  in  the  Superior  Court  of  Cincinnati,  and 
reported  in  the  Columbus  and  Cincinnati  Weekly  Law  Bulletin, 
vol.  10,  page  149,  a  similar  construction  was  placed  on  the  word 
"owner."  It  was  there  held  by  Harmon,  J.,  that  the  owner  in 
fee  of  a  lot  and  building  thereon,  which  he  does  not  occupy,  bat 
which  is  let  to  a  firm  which  occupies  and  uses  the  same  as  a  factory 
or  work-shop,  is  not  the  "  owner  of  any  factory,  work-shop,"  etc., 
within  the  meaning  of  the  act  relating  to  fire-escapes.  And  it  is 
not  without  weight  that  three  of  the  Courts  of  Common  Pleas  for 
the  county  of  Philadelphia  have  adopted  the  same  view. 

The  fact,  as  found  by  the  special  verdict,  that  the  defendant  re- 
newed the  lease  before  its  expiration  is  without  significance.  Our 
conclusion  that  the  owner  in  fee   unless  in  the  occupancy  and 
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poasesajon  of  the  premises,  is  not  the  owner  contemplated  by 
the  act,  renders  any  farther  discussion  of  the  case  unnecessary. 
Judgment  affirmed. 


Afplb  t.  Oouhtt  or  Cba.ww>rb. 


CotutUutional  law — "  muAhmrM" — board  ofpriton&rt  bp  ifarif. 

When  the  aherifl  im  boond  to  board  his  prisoners,  the  compensation  provided 
therefor  by  law  1b  an  "  emolument,"  not  to  be  changed  daring  Us  term. 

GLAIM  for  board  of  prisoners.    The  opinion  states  the  ease. 
The  defendant  had  judgment  below. 

W.  R.  Bole  and  H.  L.  Richmond,  Jr.,  for  plaintiff  in  error. 

James  W.  Smith,  for  defendant  in  error. 

Qbvkut,  J.  The  plaintiff,  Apple,  was  elected  sheriff  of  Crawford 
county  in  November,  1878,  and  entered  tipon  the  duties  of  his 
office  on  the  6th  of  January,  1879.  He  served  his  full  term  of  three 
yean,  1879,  1880  and  1881,  performing  the  dnties  of  his  office  dar- 
ing the  entire  period.  It  was  one  of  the  dnties  of  his  office  to 
board  the  prisoners  of  the  county.  The  compensation  to  be  paid 
for  the  performance  of  this  duty  was  regulated  from  time  to  time 
by  acts  of  assembly  passed  for  that  purpose.  Thus  by  act  of 
11th  April,  1866  (P.  L.  314),  it  was  enacted  that  the  compensa- 
tion should  be  fixed  by  the  Court  of  Quarter  Sessions  of  the  respect- 
ive counties.  By  the  act  of  5th  March,  1858  (P.  L.  70),  the  act 
of  1866  was  repealed  as  to  the  counties  of  Erie  and  Crawford, 
and  it  was  provided  that  the  compensation  should  he  fixed 
by  a  majority  of  the  judges  of  the  Court  of  Quarter  Sessions, 
provided  it  should  not  exceed  12.50  per  week.  By  set  of 
8th  April,  1867  (P.  L.  909),  it  was  enacted  that  from  and 
after  the  passage  of  this  act  the  county  commissioners  of  Craw- 
ford county  shall  pay  to  the  sheriff  of  said  county  the  sum  of 
fifty  cents  per  day  for  boarding  each  prisoner  or  other  person  con- 
fined in  the  jail  of  said  county.  This  was  the  law  in  force  when 
Sheriff  Apple  was  elected,  and  under  it  he  was  paid  according  to 
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its  terms  for  the  boarding  of  prisoners  during  the  year  1879.  By 
»n  act  passed  Jane  4,  1879,  the  act  of  1867  was  repealed,  and  this 
restored  the  act  of  1858,  under  which  the  county  paid  the  sheriff 
♦a. 50  per  week  for  each  prisoner  during  the  years  1880  and  1881. 
The  difference  between  that  sum  and  *3  per  week  is  claimed  in  the 
present  proceeding.  The  question  arising  is,  whether  the  compen- 
sation fixed  by  the  law  of  1867  was  such  an  emolument  of  the 
plaintiff's  office  of  sheriff,  as  that  it  could  not  be  diminished  by  the 
law  of  1879,  which  was  passed  during  his  term.  We  think  it  was. 
Section  13  of  article  III  of  the  Constitution  provides  that  "no  law 
shall  extend  the  term  of  any  public  officer,  or  increase  or  diminish 
his  salary  or  emolument  after  his  election  or  appointment."  That 
the  sheriff  is  a  public  officer,  coming  within  the  operation  of  this 
constitutional  provision,  cannot  be  doubted.  The  boarding  of  the 
prisoners  was  certainly  one  of  his  official  duties  imposed  upon  him 
by  law.  For  the  performance  of  this  duty  he  was  entitled  to  receive 
a  compensation  which  was  definitely  fixed  by  law  at  the  time  of  his 
election.  While  this  compensation  could  hardly  be  called  a  salary) 
it  seems  to  as  that  it  is  included  within  the  larger  and  broader  term 
"emolument."  In  Webster's  Unabridged  Dictionary  the  word 
"emolument"  is  thus  defined:  "The  profit  arising  from  office  or 
smployment;  that  which  is  received  as  a  compensation  for  services, 
or  which  is  annexed  to  the  possession  of  office  as  salary,  fees  and 
perquisites;  advantage;  gain,  public  or  private."  We  think  the 
word  imports  more  than  the  word  "salary"  or  "fees,"  and  because  it  is 
contained  in  the  Constitution  in  addition  to  the  word  "salary"  we 
ought  to  give  it  the  meaning  which  it  bears  in  ordinary  acceptation. 
By  the  definition  above  given  it  imports  any  perquisites,  advantage, 
profit  or  gain  arising  from  the  possession  of  an  office.  The  service 
which  it  compensates  is  official  service  and  is  compulsory.  If  the 
amount  fixed  be  an  insignificant  sum,  it  would  constitute  a  serious 
objection  to  an  acceptance  of  the  office,  whereas  if  it  be  sufficient 
to  afford  a  moderate  profit  it  would  constitute  an  inducement  to 
the  citizens  to  accept  the  office.  It  enters  therefore  probably  qnite 
as  much  as  salary  or  fees  into  the  considerations  which  determine 
the  acceptance  or  rejection  of  the  official  position  to  which  it  is 
annexed.  Why  should  it  not  be  protected  as  well  as  salary  or  foes? 
If  the  amount  of  this  compensation  is  to  he  determined  at  the  mere 
arbitrary  discretion  of  the  judges  of  the  Quarter  Sessions,  they  may 
make  the  amount  so  low  as  to  entail  pecuniary  loss  upon  the  official. 
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And  thus  deprive  him  of  all  benefit  of  hia  office.  So  far  as  the 
constitutional  protection  is  concerned,  we  can  see  no  difference 
between  this  portion  of  the  profit  of  the  office  and  that  which  is 
represented  by  the  salary  or  fees  which  belong  to  it.  We  are  of 
opinion  therefore  that  the  plaintiff  was  entitled  to  a  continuance  of 
the  same  compensation  which  he  agreed  to  receive  by  accepting  the 
office  of  sheriff,  as  it  was  fixed  by  law  at  the  time  of  his  election, 
and  that  the  law  of  1679  is  inapplicable  to  his  case. 

The  jndgment  of  the  conrt  below  is  reversed,  and  judgment  is 
now  entered  in  favor  of  the  plaintiff  on  the  case  for  $1,412.01  with 
interest  thereon  from  January  1, 1883,  and  costs. 


SlTLIB  T.  Gkhh. 


WjMW — ptxUgrnt.  —  declaration*  —  church  rteordt  at  to  birth* —  identity  of 

In  ejectment,  upon  the  issue  whether  the  plaintiff  1b  related  to  the  person  last 
tying-  seised,  declarations  of  deceased  persons  proved  to  have  been  related 
to  hia  family  are  competent,  although  thej  did  not  belong  to  his  breach  of  it .* 

Evidence  that  the  witness  had  been  informed  by  his  mother  that  the  person 
last  seised  was  his  ancle  Is  competent. 

A  ehnrch  record  of  births,  deaths  and  burials  is  not  competent  to  prove  births. 

Identity  of  name  alone  is  no  evidence  of  identity  of  person  In  remote  transactions. 

PJBCTMENT.     The  opinion  states  the  case. 

A.  Q.  &  H.  D.  Qrtm,  Wharton  Morri$  and  Wm.  H.  Livinyood, 
for  plaintiff  in  error. 

Iaaac  Hittter,  Humes  of  Frey,  and  John  F.  Smith,  for  defendant 
in  error. 

Paxsok,  J.  The  first  fire  assignments  of  error  may  be  considered 
together.  They  raise  the  question  of  the  admissibility  of  the  declara- 
tions of  Anna  Maria  Gehr  and  John  Gehr  upon  a  question  of  pedi- 
gree. The  purpose  of  offering  said  declarations  was  to  establish 
relationship  between  the  plaintiff  and  Balser  Geehr,  of  Berks  county. 
•  Bee  NorOrop  v.  Hole  (70  He.  806),  40  Am.  Bap!  tt& 
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any  branch  of  the  family  of  David  Crawford,  and  her  declaration 
had  been  offered  to  prove  the  relationship  of  another  person  claim- 
ing or  claimed  to  belong  also  to  that  family,  this  case,  Monkton  t. 
Atiormy-Qeneral,  %  Bus.  &  M.  167,  would  hare  been  in  point. 
Bat  this  declaration  of  Sarah  Evans  offered  to  prove  that  her  sinter 
was  connected  by  marriage  with  a  member  of  that  family,  was 
neither  within  the  principle  nor  the  language  of  that  authority. " 

Monkton  v.  Attorney ■-General,  referred  to  by  Justice  Swatnk, 
will  be  commented  upon  later  in  this  opinion. 

Attorney- General  v.  Eohler,  9  H.  L.  Oas.  663,  we  regard  as  au- 
thority against  the  position  assumed  by  the  plaintiffs.  There  the 
issue  was  the  right  of  succession  to  the  estate  of  one  George  Key  lor, 
an  officer  of  artillery,  who  died  intestate.  The  claims  of  the  re- 
spondents depended  upon  their  establishing  the  identity  of  the  in- 
testate with  one  George  Frederick  Koehler,  which  they  offered  to 
do  by  the  declaration  of  Johann  Jacob  Koehler,  an  ancle  of  George 
Frederich  Koehler.  It  having  been  established  that  the  declarant 
was  the  uncle  of  George  Frederick  Koehler,  his  declarations  were 
admitted  as  to  the  pedigree  of  George  Frederick  Koehler  and  the 
events  of  his  early  life,  tracing  him  into  the  artillery  service  and 
identifying  him  with  George  Keylor,  the  intestate.  It  will  be 
noticed  in  this  case  that  there  was  no  evidence  aliunde  to  show  that 
Johann  Jacob  Koehler,  the  declarant,  was  related  to  George  Keylor, 
the  artilleryman.  It  was  shown  however  that  he  belonged  to  a 
branch  of  the  family. 

In  Chapman  v.  Chapman,  2  Conu.  347,  the  witness  did  not  name 
the  person  whose  declaration  he  had  sworn  to,  nor  did  it  even  appear 
that  the  declarant  waB  dead.  It  was  properly  held  that  the  evidence 
was  inadmissible. 

In  Dairies  v.  Morgan,  1  Orompt.  &  Jen.  687,  it  wi«  ruled  that 
declarations  of  deceased  corporators  were  evidence  of  a  custom  to 
exclude  foreigners.  But  it  was  not  shown  that  the  declarant  was  a 
member  of  the  corporation.  In  Dot  v.  Randall,  2  M.  4  P.  20,  it 
was  held  that  declarations  of  a  party  connected  by  marriage  are  ad 
missible.  Casey  v.  O'Shaunoxty,  7  Jur.  1140,  was  an  attempt  to 
prove  declarations  of  a  Catholic  priest  as  to  the  legitimacy  of  the 
parties.  It  was  not  contended  that  he  was  related  to  any  of  the 
parties,  and  his  declarations  were  only  to  the  effect  that  the  parties 
had  always  been  reputed  to  be  husband  and  wife  in  his  parish.  In 
Johnson  v.  Lawaon,  2  Bing.  86,  it  was  held  that  declarations  of 
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servants  and  intimate  acquaintances  are  not  admissible  evidence  in 
questions  of  pedigree.  Crease  v.  Barrett,  1  0.  M.  4  E.  91ft,  in- 
voked a  qneation  of  custom,  in  which  it  was  held  that  "declarations 
of  a  deceased,  lord  of  the  manor  as  to  the  extent  of  hia  rights  over 
the  wastes  of  a  manor  are  not  admissible ;  aiiter  if  spoken  of  the  ex- 
tent of  the  waste  only."  In  Jackson  v.  Browner,  IS  Johns.  37,  the 
witnesses  were  not  connected  with  the  family  and  had  no  personal 
knowledge  of  the  fact  of  which  they  spoke,  and  did  not  derive  their 
information  from  persons  connected  with  the  family.  Waldron  v. 
Ttittle,  4  N.  H.  371,  merely  confines  the  rale  to  declarations  of  de- 
ceased persons  who  had  no  interest  and  who  were  no  relatives.  Q-reg- 
nryv.  Bough,  4  Band.  011,  is  principally  a  review  of  all  the  laws  con- 
cerning Indian  slavery  in  the  State  of  Virginia,  and  it  was  held  that 
in  questions  of  freedom,  evidence  that  there  had  been  a  belief  in  the 
neighborhood,  more  than  fifty  or  sixty  years  before,  that  the  female 
ancestor  of  the  plaintiff  was  entitled  to  her  freedom,  was  not  admis- 
sible. Whitsloekt  v.  Baker,  13  Ves.  $14,  was  a  case  of  partition, 
and  it  was  merely  ruled  that  the  tradition  must  be  from  persons 
having  snch  a  connection  with  the  party  to  whom  it  relates  that  it 
is  natnral  and  likely  from  their  domestic  habits  and  connections 
that  they  are  speaking  the  truth,  and  that  they  could  not  be  mis- 
taken. 

Many  of  the  above  authorities  were  not  cited  by  the  plaintiffs  in 
error.  Most  of  them  are  however  referred  to  in  the  authorities 
they  rely  apon,  and  I  have  gone  over  them,  at  the  risk  of  being 
tedious,  in  order  to  ascertain  just  what  they  decide.  It  will  be  seen 
that  those  of  them  which  bear  upon  this  question  at  all  do  not  go 
beyond  the  admitted  principle  that  before  declarations  of  deceased 
persons  can  be  received  in  questions  of  pedigree,  the  declarant  must 
be  shown  aliunde  to  be  related  to  some  branch  of  the  family  as  to 
which  the  declarations  are  offered.  The  whole  question  is  thus 
summed  up  by  Mr.  Wharton  in  his  work  on  Evidence,  page  216: 
"  Declarations  as  to  a  family  in  order  to  be  received  must  emanate 
from  deceased  persons  connected  with  such  family  by  blood  or  mar- 
riage. "  The  same  rule  is  laid  down  in  most  of  the  approved  text- 
books. See  Phillips  Ev.,  §  375;  Taylor  Ev.  576.  The  last  case  to 
which  I  shall  refer  is  that  of  Monkton  v.  Attorney-General,  %  Bob. 
A  M.  157,  where  it  was  said  by  Lord  Bhocghak:  "I  entirely  agree, 
that  in  order  to  admit  hearsay  evidence  in  pedigree,  you  must  by 
evidence  dehor*  the  declarations  connect  the  person  making  tbsta 
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with  the  family.  But  I  cannot  go  the  length  of  holding  that  you 
must  prove  him  to  be  connected  with  both  the  branches  of  the 
family,  touching  which  his  declaration  is  tendered.  That  he  is  con- 
nected with  the  family  is  sufficient;  and  that  connection  once  proved, 
his  declarations  are  then  let  in  upon  questions  touching  that  family; 
not  declarations  of  details  which  would  not  be  evidence,  but  declara- 
tions of  the  nature  of  pedigree;  that  is  to  say,  of  who  was  related  to 
whom,  by  what  links  the  relationship  was  made  out,  whether  it  was 
a  relationship  of  consanguinity  or  of  affinity  only,  when  the  parties 
died,  or  whether  they  are  actually  dead;  every  thing  in  short,  which 
is,  strictly  speaking,  matter  of  pedigree,  may  be  proved  as  matter 
relating  to  the  condition  of  the  family,  by  the  declarations  of  de- 
ceased persons,  who,  by  evidence  dehors  those  declarations,  have 
been  previously  connected  with  the  family  respecting  which  their 
declarations  are  tendered.  To  say  that  you  cannot  receive  in  evi- 
dence the  declarations  of  A.,  who  is  proved  to  be  a  relation  by  blood 
of  B.,  touching  the  relationship  of  B.  with  0.,  unices  you  have  first 
connected  him  also  by  evidence  dehors  his  declaration  with  C,  is  a 
proposition  which  has  no  warrant  either  upon  the  principle  upon 
which  hearsay  is  let  in,  or  in  the  decided  cases;  and  it  plainly  in- 
volves this  absurdity,  that  if  in  order  to  connect  B.  with  C,  I  am 
first  to  prove  that  A.  is  connected  with  B.,  and  then  to  superadd 
the  proof  that  he  is  connected  with  0,  I  do  a  thing  which  is  vain 
and  superfluous,  for  then  the  declaration  is  used  to  prove  the  very 
fact  which  I  have  already  established;  inasmuch  as  it  is  not  more 
true  that  things  which  are  equal  to  the  same  thing  are  equal  to  one 
another,  than  that  persons  related  by  blood  to  the  same  individual 
are  more  or  leas  related  by  blood  to  each  other.  It  is  clear,  both 
upon  principle  and  from  total  want  of  any  contrary  authority  in  ad- 
judged oases,  or  in  the  dicta  of  judges  or  text  writers,  that  the  ar- 
gument fails  entirely,  which  wonld  limit  the  role  respecting  evi- 
dence of  that  description  to  a  greater  extent  than  by  requiring  yon 
to  connect  with  the  family,  by  matters  dehors  the  declaration  itself, 
the  party  whose 'declaration  you  receive." 

This  case  was  much  relied  npon  by  the  defendant  in  error,  and 
the  facts  certainly  are  strikingly  similar  to  those  of  the  case  in  hand. 
The  decedent,  Samnel  Trontback,  died  at  Madras  in  1786.  After 
reciting  in  his  will  that  he  had  no  relation  or  kindred  alive  to  his 
knowledge  or  belief,  having  outlived  them  all,  he  gave  "  unto  Mr. 
John  Troutbeck,  surgeon,  late  of  the  ship  Speke,  in  the  ] 
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Bast  India  Company's  service,  the  Bum  of  fire  gold  atai  pagoda* 
*  *  *  as  a  person  nearly  of  the  Bame  name  with  Trout- 
back,  though  I  solemnly  believe  and  declare  that  the  said  John 
Troutbeck  is  not  in  any  way  related  to  me,  or  of  the  same  family 
or  kindred  with  me,  and  I  disclaim  all  relationship  with  him  or  to 
him."  The  testator  then  proceeded  to  dispose  of  his  property  by 
charitable  bequests  which  were  void.  On  the  appeal  the  main 
question  was  how  far  the  vice-chancellor  was  right  in  rejecting 
from  his  consideration,  as  evidence  of  the  relationship  between  the 
testator  stud  the  claimants,  certain  documents  purporting  to  be  a 
genealogical  narrative  and  pedigree  of  the  Trontbeck  family.  These 
papers  were  in  the  handwriting'  of  John  Troutbeok  (the  surgeon 
mentioned  as  legatee  in  the  will),  and  were  found  among  his  papers 
at  the  time  of  his  death,  which  occurred  in  1792.  The  result  of 
the  narrative  and  pedigree  was  that  George,  the  narrator's  father, 
and  Samuel,  the  testator,  who  died  at  Madras,  were  descended 
from  the  same  grandfather,  and  were  therefore  first  cousins.  There 
was  no  difficulty  in  connecting  the  claimants  and  the  narrator  with 
George  of  Riding;  and  the  testator  was  distinctly  shown  to  be  the 
son  of  Samuel  Troutback  of  Wapping.  Toe  difficulty  lay  in  con- 
necting George  with'  Samuel,  and  this  was  fully  made  out  by  the 
narrative  or  pedigree  referred  to,  which  was  held  to  be  admissible 
for  that  purpose.  It  was  to  these  facts  that  Lord  Brougham  ap- 
plied the  language  I  have  cited  from  his  opinion,  and  the  case 
shows  very  satisfactorily  that  while  a  declarant  must  be  connected 
with  the  family — that  is,  with  some  branch  of  it — yet  when  that 
connection  is  proved,  the  relationship  between  different  members 
of  the  family  may  be  shown  by  his  declarations,  or  as  is  stated  in 
the  syllabus  to  that  case:  "Where  in  a  pedigree  case  the  object  is 
to  connect  A.  with  0.,  after  proving  that  B.,  a  deceased  person, 
was  related  to  A.,  it  is  competent  to  give  in  evidence  declarations 
by  B.,  in  which  he  claimed  relationship  with  C." 

We  now  return  to  the  question  of  the  competency  of  the  declara- 
tions in  this  case.  Wo  have  already  seen  that  the  declarants  were 
related  to  the  plaintiffs  ancestor.  They  were  therefore  of  his 
family.  The  plaintiff's  name  was  Baltzer  Oehr,  and  the  question 
was  whether  he  was  related  to  the  Balser  Geehr  of  Berks  county. 
The  deposition  of  the  plaintiff,  taken  after  he  was  one  hundred 
yean  old,  was  read  upon  the  trial  below,  and  he  testified  that  he 
was  named  after  Balser  Geehr  of  Berks  county,  and  that  the  said 
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Balser  Geehr  was  his  uncle,  a  brother  of  his  father.  It  is  true  that 
his  knowledge  of  this  relationship  was  derived  from  his  mother. 
He  said:  "About  his  being  my  ancle,  my  mother  told  me  that, 
she  always  called  him  my  nnole;  that's  what  made  me  know." 
Was  this  sufficient  to  justify  the  learned  judge  in  admitting  the 
declarations  ? 

It  is  to  be  observed,  in  the  first  place,  the  evidence  was  to  the 
court,  not  to  the  jury.  It  is  the  province  of  the  court  to  decide 
whether  a  sufficient  connection  had  been  established  to  permit  the 
declaration  to  go  to  the  jury.  As  was  said  in  Dae  v.  Jenkins,  supra, 
in  a  similar  case:  "It  was  the  duty  of  the  judge  to  decide  whether 
it  was  proved  to  him.  There  are  conditions  precedent' which  are 
required  to  be  fulfilled  before  evidence  is  admissible  for  the  jury. 
Thus,  an  oath  or  its  equivalent,  and  competency,  are  conditions 
precedent  to  admitting  viva  voce  evidence;  and  apprehension  of 
immediate  death  to  admitting  evidence  of  dying  declarations  ;  and 
search  to  secondary  evidence  of  lost  writings ;  and  bo  is  consan- 
guinity or  affinity  in  the  declarant  to  declarations  of  deceased  rela- 
tives. The  judge  alone  has  to  decide  whether  the  condition  has 
been  fulfilled.  If  proof  is  by  witnesses,  he  most  decide  upon  their 
credibility.  If  counter  evidence  is  offered,  he  must  receive  it 
before  he  decides,  and  he  has  no  right  to  ask  the  opinion  of  the 
jury  on  the  fact  as  a  condition  precedent."  See  Sartlett  v.  Smith, 
11  M.  &  W.  483. 

The  learned  judge  below  was  satisfied  and  received  the  evidence. 
We  cannot  say  he  was  wrong.  The  plaintiff  was  a  competent  wit- 
ness, made  so  by  law,  and  his  testimony,  as  to  his  relationship  with 
Balser  Geehr,  of  Berks  county,  was  properly  received.  It  is  true 
his  information  was  derived  from  his  mother,  and  was  to  that  ex- 
tent hearsay.  But  a  largo  proportion  of  the  knowledge  which  every 
intelligent  man  has  is  derived  from  hearsay.  Indeed  we  scarcely 
realize  how  little  we  actually  know  from  oar  own  observation  and 
investigation.  We  learn  the  truths  of  history,  the  secrets  of 
science  and  onr  knowledge  of  the  world  generally,  from  what  we 
have  read,  or  from  what  others  have  told  us.  What  does  a  man 
know  of  his  deceased  ancestors  but  what  he  has  learned  from  bis 
immediate  relatives?  How  was  the  plaintiff',  who  had  never  seen 
Balser  Geehr,  of  Berks  county,  to  know  that  the  latter  was  his 
uncle  except  from  his  mother  ?  It,  is  in  just  such  cases  that  the 
strict  roles  of  evidence  are  relaxed  as  regards  hearsay.     If  it  were 
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otherwise,  pedigree  could  not  be  proved  at  all  in  man;  cases,  and  in 
one  sense  it  is  primary  not  secondary  evidence.  The  law  upon  this 
point  is  clearly  stated  in  1  Whart.  Ev.,  §  201 :  "  Pedigree,  from  the 
nature  of  things,  is  open  to  proof  by  hearsay  in  respect  to  all  family 
incidents,  as  to  which  no  living  witness  can  be  fonnd.  If  what  has 
been  handed  down  in  families  cannot  be  in  this  way  proved,  pedi- 
gree could  not,  in  most  cases,  be  proved  at  all.  Nor  is  such,  tradi- 
lion  in  its  best  sense,  open  to  the  objections  applicable  to  hearsay. 
A.  called  as  a  witness  to  pedigree  may  indeed  say  B.  told  me  this. 
Bat  pedigree  testimony  usually  takes  another  shape.  It  is  not  '  B. 
told  this,'  bnt  'such  was  the  understanding  of  the  family.'  The 
constitution  of  a  family  may  become  a  matter  of  immediate  percep- 
tion. A.,  B. ,  0.  and  D.  are  brought  up  as  brothers  in  the  same  house- 
hold; if  any  one  says  to  A.,  'B.  is  your  brother,'  A.  would  not 
regard  such  an  announcement  as  any  more  disclosing  a  fact  to  him 
than  wonld  the  announcement  to  him  that  he  is  a  human  being. 
That  B.  is  his  brother  is  one  of  the  conditions  of  his  family  exist- 
ence. He  fits  into  a  family  of  which  B.  is  a  member  in  the  same 
way  that  one  stone  fits  into  an  arch  of  which  another  stone  is  part. 
The  position  of  one  presupposes  the  position  of  the  other.  As  to 
remote  relations  the  Bame  reasoning  applies  though  with  diminished 
force.  The  recognition  of  such  relations  forms  part  of  a  family 
atmosphere;  the  existence  of  such  relationship  constitutes  the  family. 
A  family  in  this  sense  is  an  object  of  immediate  instead  of  mediate 
perception.  To  say  that  A.  is  a  brother,  or  a  cousin  or  an  uncle, 
or  an  aunt,  is  not  hearsay,  but  primary  evidence.  But  recognition 
of  pedigree  is  not  limited  to  such  conditions.  Even  where  there  is 
no  family  consensus  to  be  appealed  to,  what  is  said  by  one  member 
of  the  family  to  another  as  to  pedigree  may  be  received  to  prove 
such  pedigree.  Hence  it  is  admissible  for  A.  to  prove,  with  the 
limitations  heretofore  expressed,  what  was  told  him  by  deceased 
relatives  as  to  family  relations." 

We  cannot  say  therefore  that  the  plaintiff  was  an  incompetent 
witness  to  prove  his  relationship  to  Balser  Geehr,  of  Berks  county, 
nor  that  his  testimony  was  incompetent  from  the  fact  that  his  knowl- 
edge upon  that  subject  was  derived  from  his  deceased  mother.  She 
always  told  him  that  Balser  Geehr  was  his  uncle;  it  was  a  part  of 
their  family  history;  one  of  their  family  traditions,  furnished  by 
one  who  had  the  means  of  knowledge  and  no  possible  motive  to 
falsify  so  far  as  appears  in  the  case.     When  the  plaintiff  testified  that 
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Balser  Geehr,  of  Berks  county,  was  his  ancle,  he  testified  to  a  foot. 
The  evidence  was  primary,  not  secondary.  This  puts  at  rest  all 
question  of  the  declarations  of  Anna  Maria  Gehr  and  John  Qehr. 
They  are  shown  to  belong  to  a  branch  of  the  Gehr  family  and  from 
their  position  as  such  likely  to  have  had  accurate  information  of 
the  matters  to  which  their  declarations  referred.  The  learned  judge 
below  thought  the  connection  between  the  families  sufficiently  estab- 
lished to  admit  the  evidence,  and  in  this  we  see  no  error. 

The  sixth  assignment  of  error  does  not  require  an  extended  dis- 
cussion. The  evidence  rejected  does  not  come  within  any  recog- 
nised rule  in  regard  to  pedigree.  No  declarations  of  any  deceased 
person  were  offered.  It  was  simply  a  conversation  between  two 
living  persons  in  regard  to  the  Gehr  family.  Even  the  conversation 
was  not  offered  but  merely  the  conclusion  which  they  drew  from  it. 
The  offer  was  properly  rejected. 

The  seventh  and  eighth  assignments  relate  to  the  rejection  by  the 
court  of  ■"  the  original  record  of  the  Eutxtown  Evangelical  Lutheran 
Church,  commencing  in  1810,  for  the  pnrpose  of  showing  the  burial 
record  of  Hannah  Bast,  and  the  names  of  her  parents,  place  of  birth, 
dates  of  birth  and  death,  which  was  the  usual  way  of  keeping  the 
record."  Objection  was  made  to  this  because  it  was  not  a  church 
record,  but  merely  a  private  book  kept  by  the  pastor,  Rev.  John 
Knoske,  claimed  by  him  as  his  private  property,  and  containing  a 
minute  of  his  acts  outside  as  well  as  inside  of  the  church. 

The  further  objection  was  made  that  the  record  was  not  evidence 
of  any  thing  except  the  death  and  burial  of  the  person  mentioned 
and  the  time  and  place  thereof. 

The  learned  judge  held  that  the  book  in  question  was  a  church 
registry  for  marriages,  deaths,  and  burials;  that  it  was  intended  to 
be  kept,  and  possibly  was  kept,  according  to  the  requirements  of 
the  act  of  1800  ;  that  it  would  be  evidence  to  show  the  deaths  of 
Mary  Eva  Zimmerman  and  Hannah  Bast,  but  that  for  the  other  pur- 
poses offered  it  was  incompetent.  Without  discussing  the  character 
of  the  book,  we  are  of  opinion  it  was  properly  rejected.  It  was  not 
alleged  that  the  time  of  the  death  of  these  ladies  was  material  to 
the  issue;  on  the  contrary,  the  manifest  object  of  the  offer  was  to 
prove  that  Hannah  Bast  was  the  daughter  of  Conrad  Geehr  and 
Anna  Maria  his  wife,  and  to  show  when  and  where  she  was  born. 
This  burial  list  was  competent  to  show  the  death  and  burial  of  these 
ladies,  bnt  what  the  pastor  put  down  in  the  book  as  to  their  parent- 
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age,  and  the  time  and  place  of  their  birth,  was  incompetent,  for  the 
plain  reaaon  that  it  iru  no  part  of  his  duty  to  make  such  entriea . 
Such  registers  are  not,  in  general,  evidence  of  any  fact  not  required  to 
be  recorded  in  them,  and  which  did  not  occur  in  the  presence  of 
the  registering  officer.  2  Phill.  Ev.  *280.  It  was  held  in  Clark  ? . 
Trinity  Church,  5  W.  &  8.  866,, that  "an  entry  in  1811,  in  the 
handwriting  of  the  pastor  of  a  church  in  a  book  kept  in  the  church 
a*  a  registry  of  baptising  and  births,  the  object  of  which  entry  was 
to  register  the  baptism  of  a  person  and  not  his  birth,  and  in  which 
the  time  of  the  birth  is  introduced  merely  by  way  of  description,  is 
not  evidence  of  the  date  of  the  birth." 

The  rule  is  thus  stated  by  Mr.  Greenleaf  in  his  work  on  Evidence^ 
toL  1,  §  493:  •*  A  parish  register  is  evidence  only  of  the  time  of  the 
marriage,  and  of  its  celebration  de/acio^tor  these  are  the  only  facts 
necessary  within  the  knowledge  of  the  person  making  the  entry. 
So  a  register  of  baptism,  taken  by  itself,  is  evidence  only  of  that 
fact,  though  if  the  child  were  proved  aliunde  to  have  been  then  very 
young,  it  might  afford  presumptive  evidence  that  it  was  born  in  the 
same  parish.  Neither  is  the  mention  of  the  child's  age,  in  the 
register  of  christenings,  any  evidence  of  the  day  of  his  birth,  to 
support  a  plea  of  infancy.  In  all  these  and  similar  cases,  the  regis- 
ter ie  no  proof  of  the  identity  of  the  parties  there  named,  with  the 
parties  in  controversy,  but  the  fact  of  identity  must  be  established 
by  other  evidence.  It  is  also  necessary  in  all  these  cases  that  the 
register  be  one  which  the  law  requires  should  be  kept,  and  that  it 
be  kept  in  the  manner  required  by  law."  This  principle  is  recog- 
nised in  most  of  the  leading  text-books  and  numerous  decisions  in 
England  and  in  this  country.  It  is  sufficient  to  refer  to  Rex  v. 
Chapman,  4  C.  4  P.  29;  Burghart  v.  Angerttein,  0  0.  ft  P.  690; 
WiUiamt  v.  Lloyd,  39  E.  0.  L.  596;  Whilcher  v.  McLaughlin,  115 
Mats.  168;  Blackburn  v.  Crawford*,  9  Wall.  189. 

We  are  unable  to  see  any  error  in  the  rejection  of  the  mortgage 
referred  to  in  the  ninth  assignment.  The  object  of  this  offer  was 
to  show  that  the  Conrad  Geehr  mentioned  by  the  defendants'  wit- 
nesses as  the  father  of  the  Geehrs  of  Berks  county  resided  in  Phil- 
adelphia as  early  as  1739,  and  that  the  family  of  Geehr  in  Berks 
county  were  entirely  different  from  the  Lancaster  county  family  of 
the  same  name,  from  whom  the  plaintiff  was  descended.  The  ob- 
vious objection  to  this  evidence  was  that  none  of  the  defendants* 
a  speak  of  any  Oonnd  Geehr  residing  at  Gexmantown,  and 
Tol.II  —  98 
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the  recital  in  the  mortgage  in  no  way  connected  the  Conrad  Oeehr, 
who  was  the  mortgagor,  with  the  Conrad  Oeehr  mentioned  by  the 
witnesses.  The  bare  tact  that  a  Conrad  Geehr  lived  in  Germantown, 
that  he  borrowed  money  and  gave  a  mortgage  to  some  one  in  Olej 
township  in  1713,  many  years  before  Balser  Geehr  is  heard  of  in 
that  township,  would  not  of  itself  connect  that  Conrad  with  this 
Balser  Geehr.  Mere  identity  of  name  most  be  accompanied  with 
some  circumstances  of  time  or  place  before  we  can  attach  any  value 
to  it  as  affecting  rights  of  property. 

It  is  true  there  are  some  authorities  which  hold  that  identity  of 
name  is  prima  fade  evidence  of  identity  of  person.  So  much  was 
said  by  Justice  Shabswood  in  McOoneghy  v.  Kirk,  68  Penn.  St 
203.  That  this  is  the  ordinary  rule  may  be  conceded.  But  it  does 
not  apply  where  the  transaction  is  remote.  The  true  rule  is  be- 
lieved to  he  that  laid  down  by  Chief  Justice  Gibson  in  Sailor  v. 
Hertzogg,  2  Penn.  St  182,  where  he  says ;  "  Identity  of  name  is  ordi- 
narily, bnt  not  always,  prima  facte  evidence  of  personal  identity. 
The  authorities  on  the  subject  may  be  consulted  in  SeweU  v.  Evans, 
4  Ad.  &  El.  (X.  S.)  626,  from  which  Lord  Dunham  and  other 
judges  of  the  Queen's  Bench  concluded  that  identity  of  name  is 
something  from  which  no  inference  may  be  drawn,  unless  the  name 
were  a  very  common  one  or  the  transaction  remote;  and  the  reason 
given  for  casting  the  onus  on  the  party  who  denies  is,  that  disproof 
can  be  readily  had  by  calling  the  person  whose  identity  is  denied 
into  court  The  name  in  this  instance  is  not  a  very  common  one; 
bat  after  more  than  a  quarter  of  a  century  there  ought  certainly  to 
be  some  preliminary  evidence,  however  small."  The  soundness  of 
this  rule  cannot  be  successfully  questioned.  It  would  work  great 
injustice  if  rights  of  property,  after  a  great  length  of  time,  were 
allowed  to  depend  upon  mere  identity  of  name.  A  prima  facie 
case  thus  submitted  to  a  jury  might  be  extremely  difficult,  if  not 
impossible,  to  disprove.  I  know  of  no  case  in  which  mere  identity 
of  name  has  been  held  sufficient  after  the  great  lapse  of  time  which 
exists  here. 

The  assignments  from  the  tenth  to  the  fourteenth  inclusive  allege 
error  in  the  exclusion  of  a  series  of  voluminous  documents  from  the 
public  records  of  Lancaster  county.  To  go  over  these  papers  in  de- 
tail would  extend  this  opinion  to  an  inconvenient  length,  and 
would  serve  no  good  purpose.  The  object  of  the  offers,  as  I  under- 
stand them,  was  to  show  the  pedigree  of  the  plaintiff's  family,  and 
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that  be  was  not  connected  with  the  Qeehr  family  of  Berts  county. 
They  show  recitals  in  wills,  deeds,  mortgages,  etc  There  are  also 
copies  of  assessments  and  other  papers.  The;  are  perhaps  the 
equivalent  of  the  declarations  of  deceased  persons,  bnt  there  is 
nothing  to  connect  them,  or  either  of  them,  with  the  Baltzer  Gehr 
who  is  the  plaintiff  in  this  trait,  or  with  the  Berks  county  family  of 
Qeehr.  Hence  the  objections  made  by  the  defendants  to  the  ad- 
mission of  the  declarations  of  Anna  Maria  Gear  and  John  Gehr, 
and  which  have  already  been  considered,  apply  with  far  greater 
force  to  these  papers.  Regarding  them  as  declarations,  the  decla- 
rants are  not  shown  aliunde  to  belong  to  either  branch  of  the  family. 
We  are  of  opinion  that  these  records  were  properly  excluded. 

There  remain  bnt  the  fifteenth  and  sixteenth  assignments  in 
which  error  is  assigned  to  the  charge  of  the  court  in  some  brief 
comments  made  by  the  learned  judge  upon  the  evidence.  If  not 
entirely  accurate)  they  disclose  no  such  error  as  would  justify  a 
reversal. 

Judgment  affirmed. 

Motion  for  re-argument  denied. 


Yost  v.  Smith. 

(M6PBnn.Bt.ffi8.) 

BaeevtUm — eat*  in  parcel*. 
A  sale  of  goods  on  execution  In  sepwmte  porosis  and  lots  1b  not  lnrmlld. 

INTERPLEADER  to  determine  ownership  of  goods.   The  opinion 
states  the  point 

W.  E.  Boater,  for  plaintiff  in  error. 

Henry  W.  Scott,  for  defendant  in  error. 

Gordon,  J.  There  is  not,  in  this  case,  the  slightest  evidence 
of  actual  fraud,  whether  in  fact  or  intention.  We  discover  no  im- 
peachment of  the  regularity  and  rectitude  of  the  judgment  of 
Elizabeth  and  Martha  Shoffner,  upon  which  the  goods  in  contro- 
versy were  sold;  the  sale  upon  the  fi.  fa.  was  conducted  in  an 
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orderly  and  legal  manner,  in  the  presence  of  a  large  number  of 
people  who  had  an  opportunity  to  bid  had  they  Been  fit  so  to  do; 
the  property,  it  we  ace  to  believe  the  sheriff's  appraisement  bow  be- 
fore as,  brought  a  fall  and  fair  price,  and  that  it  was  struck  off 
to  Smith,  Kline  &  Co.  resulted  from  the  fact  that  no  one  saw  fit 
to  outbid  them.  The  only  question  then,  of  the  slightest  moment, 
is  the  one  regarding  the  manner  in  which  the  goods  were  sold. 
They  were  divided  into  eight  or  ten  parcels  and  thus  offered,  for 
.wale  to  the  persons  then  and  there  present.  This  arrangement  was 
made  by  the  sheriff  under  the  direction  of  the  counsel  of  the  plaint- 
iffs in  the  writ,  and  with  the  assent  of  the  defendant. 

It  is  now  alleged  that  this  was  a  Bale  of  the  goods  in  mass,  and 
per  te  fraudulent  as  to  general  creditors.  In  support  of  this  proposi- 
tion the  case  of  Klopp  v.  Witmoyer,  43  Penn.  St.  219,  is  cited.  We 
can  assent  neither  to  the  allegation  thus  made,  nor  to  the  applica- 
tion of  the  case  cited.  This  was  not  a  sale  of  the  goods  in  mass, 
but  in  separate  lots  or  parcels,  and  snch  a  sale  is  forbidden  by  no 
act  of  assembly  or  policy  of  law,  and  this  especially  when  it  is  so 
made  by  direction  of  the  plaintiffs  in  the  write  and  the  defendant. 
How,  under  such  circumstances,  or  any  others  not  involving  fraud, 
a  general  creditor  can  be  affected,  we  cannot  understand.  What  if 
these  goods  had  sold  for  three  times  the  amount  for  which  they 
did  sell?  Yost  was  in  no  position  to  claim  the  money.  As  the 
■sheriff  well  said  to  him,  he  not  having  an  execution  was  in  no 
position  to  direct  how  the  sale  should  be  conducted.  After  satis- 
fying the  executions  then  in  the  officer's  hands,  the  balance  of  the 
money  must  have  gone  to  Shoffner,  the  defendant  There  were 
therefore  none  interested  in  the  manner  and  mode  of  sale  but 
those  who  assented  to  it,  hence  there  are  none  left  who  can  be  heard 
to  complain.  Neither  does  the  case  cited  support  the  contention 
of  the  plaintiff  in  error,  but  the  contrary.  That  case  appears  twice 
in  the  same  book.  43  Penn.  St  319-226.  In  the  first,  the  sale  was 
held  to  be  void,  because  an  entire  stock  of  coal  and  lumber  was  sold 
in  mass.  When  it  came  up  again,  after  the  second  trial,  the  sale, 
though  in  mass,  was  held  to  be  good,  and  this  for  the  reason  that  it 
was  proved  that  the  defendant  had  assented  to  it.  The  reasoning 
which  supports  this  ruling  is  concise  and  clear.  The  sale,  as  it 
appeared  in  the  first  case,  was  held  void  because  it  had  neither  the 
sanction  of  law  nor  of  the  owner  of  the  goods;  in  the  second  case 
it  was  held  good  because  made  under  authority  from  the  owner. 
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The  obvious  character  of  this  reasoning  will  be  apparent  when  we 
reflect  that  a  bona  fide  sa],G  pf>  the  goods  to  a  creditor  in  satisfaction 
of  his  claim  would,  on  all  authority,  have  been  good,  and  surely 
that  there  was  a  public  instead  of  a  private  sale  to  the  creditor  can  . 
make  no  difference.  Applying  this  same  reasoning  to  the  case  in 
hand,  the  contention  of  the  plaintiff  in  error  will  be  found  to 
be  baseless.  The  debtor  might  lawfully  have  transferred  the 
goods  in  controversy  to  the  Shoffner  sisters  or  to  Smith,  Kline  St 
Co.  in  satisfaction,  in  whole  or  in  part,  of  their  claim.  To  a  tran- 
saction of  this  kind,  if  made  in  good  faith,  other  creditors  could 
not  object,  and  it  is  impossible  to  comprehend  how  it  can  be  that 
a  public  sale  of  the  same  character  and  with  the  same  lawful  intent 
can  be  regarded  as  fraudulent  per  as,  or  how  it  can  be  effectively 
used  even  as  evidence  of  1  raud.     The  judgment  ie  affirmed. 

Judgment  affirmed. 


CASKS 
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to  mm  of  injury  by  the  spreading  of  ■  fire  lawfully  net  there  Is  n 
of  negligence.* 

ACTION  for  injury  by  fire.     The  opinion  states  the  one.     The 
defendant  had  judgment  below. 

Alex.  Graves,  for  appellant. 

George  8.  Ratkbun  and  T,  J,  Duling,  for  respondent 

HouaH,  0.  J.  The  defendant  set  out  a  fire  in  his  stnbble-field, 
for  purposes  of  husbandry,  which  spread  through  the  high  grass  of 
a  marsh,  which  was  in  the  corner  of  his  field,  to  an  adjoining 
field,  belonging  to  the  plaintiff,  and  consumed  his  fence  and  ■ 
quantity  of  hay.  The  plaintiff  brings  this  suit  to  recover  damages 
for  said  injury,  alleging  that  the  defendant  willfully,  negligently 
and  carelessly  set  ont  said  fire.  There  is  testimony  tending  to  show 
that  the  wind  was  high  when  the  fire  was  set  out ;  that  it  was  blov- 

•Bee  Dougherty  r.  Mo.  Ry.  Go.,  pod  p.  38B. 
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tag  in  the  direction  of  plaintiffs  farm ;  that  there  had  been  no  rain 
for  six  weeks,  and  that  it  was  dangerous  to  set  out  fire  under  such 
circumstances.  There  is  also  testimony  tending  to  show  that  the 
fire  was  prudently  set  out  and  carefully  guarded.  The  court  prop- 
erly instructed  the  jury  as  to  the  degree  of  care  to  be  exercised  in 
burning  trash  and  stubble,  preparatory  to  cultivation,  and  then 
gave  the  following  instruction  : 

4.  The  jury  are  instructed  that  under  the  law  and  the  evidence 
in  this  case,  the  defendant  had  the  right,  in  the  exercise  of  such 
csreand  prudence  as  denned  in  other  instructions,  to  put  Are  out 
on  his  own  premises  to  bum  up  the  weeds,  grass  and  trash  on  his 
fallow  land,  and  if  the  jnry  believe,  and  find  from  the  evidence, 
that  the  defendant  set  fire  for  this  purpose,  on  his  cultivating  land 
adjacent  to  said  marsh,  with  any  intention  on  his  part  of  setting 
Are  to  said  marsh,  then  the  burden  of  proof  is  on  the  plaintiff,  and 
be  must  show  by  a  preponderance  of  testimony,  that  said  fire,  and 
damage  to  the  plaintiff's  property,  resulted  from  the  lack  of  ordi 
nary  caution  and  care,  in  time,  place,  or  manner  of  setting  out  said 
lire,  upon  the  part  of  defendant,  under  all  the  circa  instances,  and 
the  mere  fact  that  plaintiffs  property  was  destroyed  does  not,  of 
itself,  prove  negligence. 

There  was  a  verdict  and  judgment  for  the  defendant. 

The  plaintiff  contends  that  the  foregoing  instruction  is  erroneous; 
that  it  only  devolved  upon  the  plaintiff  to  show  that  his  property 
was  consumed  by  fire,  set  out  by  the  defendant,  and  that  the  burden 
was  cast  upon  the  defendant  to  show  that  the  act  of  firing  the 
stubble  was  prudent  and  not  negligent,  and  he  cites  in  support  of 
this  position  Fitch  v.  Railroad  Co.,  45  Ho.  337,  and  Kenney  v. 
Railroad  Co.,  70  Ha  346,  claiming  that  the  same  rule  which  is 
applicable  to  fires  caused  by  locomotive  engines  is  likewise  appli- 
cable to  individuals. 

The  general  rule  ie,  that  he  who  avers  negligence  must  prove  it, 
snd  the  destruction  of  property  by  fire  does  not  raise  a  presump- 
tion of  negligence,  either  in  the  kindling,  or  the  management  of 
the  fire.  1  Thomp.  Neg.  148,  §  8,  and  cases  cited.  An  exception 
to  this  rule  has  been  made  in  this  and  many  other  States,  in  the 
case  of  fires  caused  by  sparks  emitted  from  locomotive  engines, 
by  reason  of  the  difficulty  of  proving,  in  most  cases,  the  identity 
of  the  palling  engine  which  caused  the  fire,  and  the  consequent  in- 
ability of  the  plaintiff  to  prove  its  equipment  and  management,  at 
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tliti  time  of  the  injury,  and  because  of  the  declared  presumption 
that  fire  will  not  escape  from  engines  properly  equipped  and  care- 
fully managed.  In  such  cases,  the  mere  fact  of  the  escape  of  fire 
is  held  to  be  sufficient  to  warrant  an  inference  of  negligence,  either 
in  the  constuction  or  management  of  the  engine.  But  the  princi- 
ple of  these  cases,  is  not  applicable  to  cases  like  that  now  before  us. 
A  fanner  has  an  undoubted  right  to  set  out  a  fire  in  order  to  pre- 
pare his  land  for  cultivation,  and  if  he  does  bo  with  the  requisite 
degree  of  care,  and  prudently  manages  the  same  after  it  is  set  out, 
he  cannot  be  held  liable  for  any  accidental  or  unavoidable  injury 
occasioned  thereby;  and  the  burden  is  on  him  who  avers  that  such 
fire  was  negligently  kindled,  or  carelessly  managed,  to  prove  such 
negligence  or  want  of  care.  MiUer  t.  Martin,  16  Mo.  512 : 
57  Am.  Dec.  84SJ.  So  too,  if  the  servants  of  a  railroad  company 
set  out  a  fire  on  its  right  of  way,  for  the  purpose  of  clearing  it  of 
combustible  matter,  as  they  may  lawfully  do,  in  order  to  prevent 
adjacent  lands  from  being  fired  by  passing  engines,  and  such  fire 
should  extend  to  such  lands  and  destroy  fences  and  crops,  or  other 
property,  we  think  on  principle,  the  burden  of  proof  would  be 
upon  the  plaintiff,  in  a  suit  for  such  injury,  to  show  that  the  fire 
had  been  negligently  set  out,  or  negligently  managed  after  being 
kindled,  and  the  burning  of  plaintiffs  property  would  not,  of  itself, 
be  evidence  of  such  negligence.  Such  a  case  wonld  we  think  fall 
within  the  general  rule,  and  not  within  the  exception  above  noted, 
as  the  reason  for  the  exception  would  not  exist. 

We  are  of  opinion  that  the  instruction  complained  of  correctly 
declared  the  law,  and  the  judgment  of  the  Circuit  Court  will  be 
affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 
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Statute  —  eoiutruetfon  —  dowr,  ham  barred. 

Under  a  itatnte  barring  dower  if  the  wife  "  voluntarily  leave  her  honband 
ud  go  awav  Mid  continue  with  <ui  adulterer,"  dower  ie  not  bund  where 
the  husband,  under  the  pretense  of  joining  the  Confederate  arm j,  abandoned 
the  wife,  and  she  being  informed  by  his  relatives  that  he  was  dead,  married 
another  man. 

SUIT  for  dower.    The  opinion  states  the  case.     The  plaintiff  had 
judgment  below. 

Waoldridge  J  Daniel,  for  appellants. 
0.  W.  Sloan,  for  respondents. 

Ewiko,  0.  This  was  a  suit  for  dower,  in  which  the  plaintiff 
alleged  she  was  married  to  James  L.  Childress,  in  May,  1851;  that 
he  died  in  1879  seised  of  certain  real  estate,  describing  it,  in  which 
■be  bad  never  relinquished  her  dower;  that  she  and  her  co-plaintiff 
were  lawfully  married ;  and  that  the  defendants  were  in  possession 
of  the  land,  and  prays  that  her  dower  may  be  assigned. 

Defendants  answered,  alleging  that  plaintiff  is  not  entitled  to 
dower;  that  she  is  not  lawfully  married  to  her  co-plaintiff;  that  in 
18  32  Childress  joined  the  Confederate  army;  that  the  plaintiff,  his 
wife,  went  away  and  lived  in  adultery  with  tbe  plaintiff,  William 
T  Payne,  and  continued  to  live  with  him;  that  their  marriage  was 
Toid,  and  that  plaintiff  is  thereby  barred  of  her  dower.  Plaintiffs, 
in  their  reply,  admit  that  James  L.  Childress  joined  the  Confede- 
rate army,  and  aver  that  afterward,  and  prior  to  the  marriage  of 
plaintiff,  said  plaintiff  Eliza,  was  informed  by  his  relatives, 
•nd  others  supposed  to  be  informed  on  the  subject,  that  said 
James  L.  Childress  was  dead,  and  so  believing  he  was  dead, 
she  in  1864,  in  good  faith,  was  married  to  her  co-plaintiff,  William 
T.  Payne,  by  a  minister  of  the  gospel;  that  they  have  since  con- 
tinued to  cohabit  together  as  husband  and  wife;  that  after  said 
Childress  joined  the  Confederate  army  in  1862,  he  never  retained 
to,  nor  communicated  with  said  Eliza  in  any  way,  and  that  she 
never  saw  him  afterward;  that  said  Childress  left  with  her,  when 
Vol.  LI  —  29 
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he  joined  the  army  aforesaid,  several  children,  bum  of  their  mar- 
riage, whom  alie  has  since  kept  and  supported,  and  that  plaintiffs, 
since  their  marriage,  had  children  bora  to  them.  A  jury  was 
waived,  the  case  submitted,  and  there  was  judgment  for  the  plaintiff. 
The  evidence  very  clearly  tended  to  prove  that  Childress  left  his 
wife  in  1862;  that  she  never  heard  from  him  again  until  after  she 
married  Payne;  that  one  George  Bradbury,  a  brother-in-law  of 
Childress,  informed  her  that  Childress  had  been  killed,  and  detailed 
the  circumstances;  that  be  told  Wm.  T.  Payne  the  same  thing; 
that  Eliza  Payne  represented  herself  to  William  T.  Payne  as  a 
widow;  ihat  understanding  Childress  to  be  dead,  from  rumor,  and 
rom  statements  by  his  relatives,  plaintiffs  married  in  January,  1864, 
und  lived  together  as  man  and  wife;  that  they  kept  and  took  care 
of  two  of  Childress'  children,  born  of  the  marriage  between  him 
and  Eliza  Payne;  that  in  186?  they  heard  Childress  was  living  in 
Texas;  that  at  that  time  they  had  three  children  since  their  mar- 
riage; that  that  was  the  first  they  heard  that  Childress  was  alive. 
It  was  admitted  that  said  James  L.  Childress,  the  husband  of 
plaintiff,  Eliza  Payne,  returned  to  this  State  aboot  the  year  1867, 
and  that  about  the  time  of  his  return,  said  plaintiff  was  informed 
of  the  fact  of  such  return,  and  of  the  fact  that  afterward,  and  until 
his  death  in  1879,  James  L.  Childress  resided  in  the  county  of 
Moniteau,  in  this  State.  It  is  admitted,  that  after  the  return  of 
said  Childress  to  this  State  in  1867,  said  plaintiff  and  he  never  com- 
municated with  or  saw  each  other.  It  is  also  admitted,  that  in 
August,  1866,  letters  of  administration  were  issued  on  the  estate 
of  James  L.  Childress,  and  his  land  sold  in  1867  to  the  witness, 
Bradbury.  The  court  gave  the  following  instruction  for  the 
plaintiff: 

"That  if  the  court,  sitting  as  a  jury,  believe  that  about  the 
month  of  January,  1862,  Jimes  L.  Childress,  then  the  husband  of 
plaintiff,  went  away  from  home  and  joined  the  Confederate  States 
army,  and  that  afterward,  when  said  plaintiffs  were  married,  they 
had  good  reason  to  believe  from  information  before  that  day  re- 
ceived, that  said  James  L.  Childress  had  died,  or  had  been  killed 
whilst  so  in  said  Confederate  States  army;  and  that  said  plaintiffs 
have,  since  their  said  marriage,  lived  and  cohabited  together  as 
husband  and  wife,  and  had  children  born  to  them,  and  have  cared 
for  and  supported  a  child  or  children  born  of  the  marriage  of  said 
James  L.  Childress,  and  said  plaintiff,  Eliza;  and  that  said  James 
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L.  Childress,  never  after  said  marriage  of  plaintiffs,  visited  nor 
returned  to  said  plaintiff,  Eliza,  or  in  any  manner  sought  to  claim 
her  as  his  wife,  then  the  court  will  decree  to  plaintiff,  Eliza  Payne, 
dower  in  and  to  one-third  in  value  of  the  lands  described  in  the 
petition  of  plaintiffs  for  and  daring  her  natural  life,  although  the 
oourt  may  find  from  the  evidence,  that  said  plaintiff,  Eliza  Payne, 
did,  subsequent  to  her  said  marriage  to  her  co-plaintiff,  learn  that 
said  James  L.  Childress  was  still  alive,"  against  the  objection  of  the 
defendants,  and  refused  counter  propositions  of  law  for  the  de- 
fendants. 

The  facts  are  well  settled,  and  the  whole  case  turns  upon  the 
proper  construction  of  section  2304,  Revised  Statutes,  1879,  which 
reads  as  follows:  "  If  a  wife  voluntarily  leave  her  hnsband,  and  go 
away,  and  continue  with  an  adulterer,  or  after  being  ravished  con- 
sent, to  the  ravisher,  she  shall  be  forever  barred  from  having  her 
jointure  or  dower,  unless  her  husband  be  voluntarily  reconciled  to 
her,  and  suffer  her  to  dwell  with  him."  That  the  second  marriage 
was  illegal  and  void  there  can  be  no  doubt.  But  this  is  not  all  of 
the  inquiry.  If  adultery,  no  matter  though  plaintiff  had  the  best 
reasons  to  believe,  and  did  believe,  that  she  was  a  widow  when  she 
went  through  the  ceremony  of  marriage  with  Payne,  was  the  sole 
thing  required  by  the  statute,  then  the  defendants'  case  would  be 
made  out;  bat  are  there  not  other  elements  which  must  be  coupled 
with  the  adultery,  necessary  to  bar  the  widow  of  her  right  to  dower  ? 
The  statute  says:  " If  a  wife  voluntarily  leave  her  husband,  and 
go  sway  and  continue  with  an  adulterer,  etc.,  *  *  *  she  shall 
be  forever  barred  from  having  her  jointure  or  dower,  unless  her 
husband  be  voluntarily  reconciled  to  her,"  etc.  The  evidence  shows 
she  continued  with  the  adulterer,  and  that  her  husband  was  never 
voluntarily  reconciled  to  her.  The  only  remaining  question  is,  did 
she  "voluntarily  leave  her  husband  and  go  away,"  etc.  This  sec- 
tion of  the  statute  is  taken  from,  aud  is  quite  similar  to  what  is 
known  as  the  Statute  of  Westminster  Second,  13  Edward  I,  chap. 
34,  which-provides  that:  "  If  a  wife  elope  from  her  husband  and 
continue  with  an  adulterer,  she  shall  be  barred  of  her  dower,  unless 
her  husband  willingly  and  without  coercion  of  the  church,  reconcile 
her,  and  suffer  her  to  dwell  with  him."  This  statute  requires  an 
additional  element  to  adultery  to  bar  the  wife's  rights.  There  must 
also  be  voluntary  separation,  or  elopement  by  her.  And  this  would 
teem  to  be  the  universal  construction  of  this  statute.     Co.  Litt.,32; 
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2  lust  135.  In  Reel  v.  Bld&r,  68  Penn.  St  808,  about  two  weeks 
after  marriage  Elder  left  clandestinely,  without  his  wife's  knowledge, 
was  absent  many  years  and  procured  a  divorce,  which  was  afterward 
declared  to  he  a  nullity.  During  this  time  the  wife  committed 
adultery.  After  his  return  they  lived  together  several  months, 
again  separated,  the  man  living  with  another  woman,  the  wife  with 
another  man.  The  court  held  the  wife  entitled  to  dower,  saying: 
"  There  was  not  only  no  evidence  that  plaintiff  had  willingly  left 
her  husband,  but  the  proof  was  direct,  positive,  and  uncontradicted, 
that  he  had  deserted  her."  It  was  held  in  Hethrington  v.  Graham, 
6  Bing.  31,  that  if  a  wife  voluntarily  leave  her  husband,  or  the 
parties  separate  by  mutual  consent,  and  the  wife  afterward  lives  in 
adultery,  she  is  barred  of  her  dower.  In  Woodward  v.  Dome,  10 
C.  B.  [N.  S.  I  722,  it  was  held,  that  the  wife  forfeits  her  dower,  if 
she  livea  in  adultery,  though  she  originally  departed  from  her  hus- 
band's house  in  consequence  of  his  cruelty.  In  McAllister  v.  Noven- 
ger,  54  Mo.  351,  sometime  after  the  marriage  in  Pennsylvania,  the 
husband  wished  to  start  to  Missouri  to  buy  a  farm,  and  wished 
plaintiff  to  accompany  him.  She  declined  on  the  ground  that  she 
might  not  be  satisfied  in  Missouri.  Some  years  after  the  husband 
left,  the  wife  committed  adultery,  and  afterward  married  another 
man,  knowing  her  husband  to  be  living,  and  where  he  was.  Held, 
that  she  was  barred. 

All  the  cases  I  have  been  able  to  find  hold  the  true  construction 
of  similar  statutes  to  be,  that  if  a  woman  leave  her  husband  with 
her  own  free  will,  and  afterward  live  in  adultery,  her  dower  is  forfeit 
It  is  said  in  it  Crabb  on  Real  Property,  173:  "The  wife's  leaving 
her  husband  must  have  been  her  own  voluntary  act,  to  create  a 
forfeiture  of  dower  under  the  statute;  therefore  when  a  woman  was 
kept  from  her  husband  by  the  contrivance  of  his  relatives,  and  in- 
duced to  marry  another  man  under  the  assurance  that  her  husband 
was  dead,  this  was  held  not  to  bean  elopement  which  barred  her  of 
her  dower."  Cogswell  v.  Ttbbetts,  3  N.  H.  41.  In  this  last  cited  case, 
it  is  held,  that  by  the  common  lawawomandid  not  forfeit  her  dower 
by  committing  adultery,  even  when  she  eloped  with  the  adulterer,  but 
that  under  the  statute  (Westminster)  there  could  be  no  forfeit- 
ure without  what  ie  denominated  an  elopement.  1  Wash.  Real. 
Prop.  343  ;  4  Kent  Com.  (2d  ed.)  top  p.  65,  note  a.  In  Shoffar  v. 
Richardson,  37  Ind.  123,  it  is  held  :  "  In  order  to  bar  the  widow's 
interest  in  her  deceased  husband's  estate,  two  things  must  concur : 
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First,  she  must  have  left  her  husband;  and  secondly,  have  been 
Living  in  adultery  at  the  time  of  his  death."  This  case  in  its  facta 
is  very  similar  to  the  one  under  consideration.  The  husband  left 
the  wife  ;  long  afterward  she  was  informed,  and  believed  him  to  be 
dead ;  she  afterward  married  another  man,  and  afterward  learned 
that  her  first  husband  was  dive,  but  continued  to  live  with  the  man 
she  had  married.  In  Hexiop  v.  Beslop,  82  Penn.  St.  537,  and 
Walter*  v.  Jordan,  13  Ired.  361,  the  same  doctrine  is  announced. 
So  in  Bell  v.  Nedly,  19  Am.  Dec  686.  In  this  case  there  is  no 
evidence  that  the  wife  voluntarily  left  her  husband,  bnt  on  the 
contrary,  that  under  the  pretension  of  joining  the  Confederate 
army,  he  abandoned  his  wife  ;  his  relatives  told  her  as  well  as  the 
man  she  married,  that  Childress  was  dead.  In  the  language  of 
Chief  Justice  Tindall  in  Hethrington  v.  Graham,  supra,  "we 
hold  the  construction  of  the  statute  to  be  what  the  words  still  will 
warrant,  that  if  a  woman  leaves  her  husband  with  her  own  free 
will,  and  afterward  lives  in  adultery,  the  dower  is  forfeited." 

The  judgment  below  is  affirmed. 

Judgmmt  affimtd. 

Alls 


PULLIAK  T.  BURLINHAIM. 

(81  Ho.  111.) 

Bailment  —  ttltppd  ofbaiit»  to  allege  MmtnUf. 

Wane  one  borrows  property,  without  alleging  any  right  to  k,  he  is  estopped 
from  Betting  up  a  claim  to  It  on  behalf  of  his  wife. 

REPLEVIN.    The  opinion  states  the  facts.     The  plaintiff  had 
jndgment  below. 

Boggss*  &  Moore  and  Railey  A  Burnej/,  for  plaintiff  in  error. 

John  F.  Lawder,  for  defendant  in  error. 

Martih,  C.  The  plaintiff  brought  an  action  of  replevin  in  the 
Circuit  Court  for  the  recovery  of  two  males,  alleging  that  he  was 
"the  owner  of,  and  entitled  to  the  immediate  possession  of"  the 
same.     The  defendant  in  answer  made  a  general  denial  of  the  facte 
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Accordingly  I  am  of  the  opinion  that  the  court  did  not  err  in  re- 
fusing it,  or  in  giving  the  one  asked  by  plaintiff.  The  judgment 
should  be  affirmed,  and  it  ia  so  ordered. 

Judgment  apnud. 

All  concur. 


State  v.  Bbabbtisld. 


-good  repute"  —  Mideaet  of  prior  act*. 


In  »  prosecution  for  seduction  under  promise  of  marriage  of  a 

female  of  good  repute,  under  twenty-one  yearn  of  age,"  evidence  of  prior  or 
subsequent  specific  acts  of  lewdness  with  third  persons  is  incompetent.* 

/CONVICTION  of  seduction.    The  opinion  states  the  case. 

Sheniz,  Broaddtu  <£  Hail,  for  appellant. 

D.  H.  Mclniyre,  attorney-general,  for  State. 

Hbnby,  J.  At  the  May  term,  1883,  of  the  Circuit  Court  of  Lit  - 
ingstoa  county,  the  defendant  was  indicted  for  seducing  and  de- 
bauching, under  promise  of  marriage,  Mattie  Clark,  an  unmarried 
female  under  twenty-one  years  of  age.  He  was  tried  and  convicted 
at  the  September  term,  1883,  of  said  court,  and  has  duly  prosecuted 
an  appeal  from  that  judgment. 

(Omitting  other  matters.] 

Defendant  also  proposed  and  offered  other  witnesses  to  prove  thai 
on  the  27th  of  August,  1882,  at  the  residence  of  Volney  Holla,  in 
Livingston  county,  the  prosecuting  witness,  Miss  Clark,  had  carnal 
connection  with  James  Stockwell.  The  court  sustained  an  objec- 
tion to  this  testimony,  as  also  to  offers  by  defendant  to  prove  that 
before  the  alleged  promise  of  defendant  to  marry  Miss  Clark,  she 
bad  had  illicit  intercourse  with  other  persons. 

In  a  prosecution  under  section  1359,  Revised  Statutes,  evidence 
of  specific  acts  of  that  character  is  inadmissible.  It  provides  that: 
"  If  any  person  shall,  under  promise  of  marriage,  seduce  and  de- 
bauch any  unmarried  female  of  good  repute,  under  twenty-one  years 
■  Hoe  Smitll  v.   Fanyan  (09  Ind.  445),  89  Am.  Rep.  382. 
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of  age,  he  ahull  be  deemed  guilty  of  a  felony,"  etc.  In  Bowers  v. 
State,  29  Ohio  St.  542,  under  a  statute  similar  to  ours,  only  differ-: 
iug  from  it  in  the  addition  of  the  words  "for  chastity"  after  the 
words  "good  repute,"  it  was  held  that  it  was  not  competent  to 
show  specific  acts  of  lewdness  on  the  part  of  the  woman,  tho  court 
observing:  "  It  is  the  reputation  and  age  of  the  female  and  not  her 
previous  conduct  that  brings  her  within  the  protection  of  the  stat- 
ute." Counsel  for  defendant  cite  adjudged  oases  in  Michigan,  Iowa, 
Georgia  and  Mew  York  in  support  of  their  position,  but  there  is  a 
material  difference  between  our  statutes  and  those  statutes  under 
which  each  evidence  has  been  held  admissible  in  other  States.  In 
People  v.  Clark,  33  Mich.  118,  the  court;  held  that  evidence  was  ad- 
missible to  show  that  previous  to  the  alleged  intercourse  with  de- 
fendant, the  woman  had  connection  with  another  man;  bet  the 
decision  is  baaed  upon  their  statute,  which  provides  that  "  if  any 
man  shall  debauch  and  seduce  any  unmarried  woman,"  etc.  In 
State  v.  Sutherland,  30  Iowa,  570,  like  evidence  was  held  admissi- 
ble, but  the  reason  for  its  admission  appears  from  the  following 
observation  in  the  opinion  of  the  court:  "The  chaste  character  of 
the  witness  was  distinctly  in  issue,  for  by  the  terms  of  the  statute 
she  must  have  possessed  that  character  in  order  to  render  the  act 
of  the  defendant  punishable  under  its  provisions." 

The  statute  of  that  State  provided  that  "  if  any  person  seduce  and 
debauch  any  unmarried  woman  of  previously  chaste  character,  he 
shall  be  punished,"  etc. 

In  Andre  v.  State,  5  Iowa,  389,  it  was  held  that  the  term  "  chaste 
character,"  as  used  in  that  statute,  "  was  used  as  signifying  what 
the  person  really  is  in  distinction  from  that  which  she  may  be  re- 
puted to  be."  This  was  reiterated  in  State  v.  Oarron,  18  Iowa,  375; 
and  Bishop  in  his  work  on  Criminal  Law,  vol.  2,  %  1019,  says  that: 
"The  meaning  of  the  term  'previous  chaste  character,'  is  that  she 
shall  possess  personal  virtue  in  distinction  from  a  good  reputation." 
The  statutes  of  New  York,  under  which  the  decision  in  the  case  of 
Pa/tie  v.  McArdle,  5  Park.  Cr.  180,  was  decided,  is  similar  to 
that  of  Iowa.  The  testimony  which  defendant  offered  to  introduce 
to  prove  that  James  Stockwell  and  Miss  Clark  had  illicit  intercourse 
m  August  was  inadmissible;  the  jases  cited,  holding  that  after  a 
promise  of  marriage,  acta  of  prostitution  on  the  part  of  the  woman 
rosy  be  shown  in  an  action  for  a  breach  of  that  promise,  have  no 
relevancy  to  this  question,  and  furnish  do  analogy  upon  which  even 


*  plausible  argument  can  be  predicated.  Such  acta  of  prostitution 
furnish  sufficient  ground  in  lav  for  a  refusal  on  the  part  of  the 
man  to  comply  with  his  contract,  bat  the  act  of  prostitution  com- 
mitted by  a  woman,  after  her  seduction,  so  far  from  furnishing  any 
defense  or  mitigation  to  the  seducer's  act,  aggravates  the  offense. 
The  evidence  it  is  contended,  was  admissible  in  order  to  contradict 
witnesses,  who  testified  that  she  had  never  had  carnal  connection 
with  any  other  man,  and  that  defendant  was  the  father  of  the  child 
-  born  to  her  May  16,  1883.  In  our  view  of  the  law  the  statement 
that  she  had  not  had  illicit  intercourse  with  any  other  person  than 
defendant  was  irrelevant  and  immaterial  and  therefore  not  «•  matter 
upon  which  evidence  was  admissible  to  contradict  her.  The  pater- 
nity of  the  child  is  also  wholly  immaterial.  If  after  the  seduction 
■of  the  prosecuting  witness  both  defendant  and  Stookwell,  and  others, 
had  carnal  connection  with  her,  it  is  a  matter  of  no  consequence  to 
whom  the  paternity  of  the  child  is  rightly  imputed. 

Judgment  affinrud. 


Statu  t.  JsBrsnras. 


<hntUtutional  ton  — right  to  hat*Yiitn*4*pr<fent~oftir  to  admit  t»W  ktv**lt 

A  statute  providing  that  on  ■  criminal  trial,  when  the  defendant  mores  for  sa 
adjournment  on  the  ground  of  the  absence  of  a  material  witness,  the  trial 
may  proceed  on  the  public  prosecutor's  stipulating  to  admit  that  the  witness 
If  present  would  testify  ae  set  forth  in  the  affidavits,  and  that  such  statement 
might  be  read  as  his  evidence,  Is  not  unconstitutional. 

/^ONVICTION  of  larceny.     The  opinion  states  the  point 

M.  A.  Fyke,  B.  0.  Boone  and  P.  A.  Parkt,  for  appellant. 

D.  H.  McJntyre,  attorney-general,  for  State. 

NoETotf,  J.  The  defendant  was  indicted  in  the  Circuit  Court  of 
Henry  county  at  its  December  term,  1882,  and  at  the  same  term, 
on  the  12th  of  January,  1883,  defendant  applied  for  a  continuance 
because  of  the  absence  of  two  material  witnesses,,  both  of  whom  had 
been  eubpojnaed,  but  in  consequence  of  sickness  were  unable  to  at- 
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tend  the  trial.  Upon  the  admission  of  the  prosecuting  attorney 
(hat  the  witnesses,  if  present,  would  testify  as  stated  in  the  affidavit, 
and  that  such  statement  might  he  read  as  their  evidence,  the  court 
overruled  the  application  and  the  trial  proceeded,  which  resulted  in 
the  conviction  of  defendant. 

[Omitting  minor  matter.) 

It  is  also  insisted  that  the  court  erred  in  overruling  defendants' 
application  for  continuance.  It  appears  that  the  application  was, 
based  on  the  absence  of  two  witnesses  who  had  been  subpoenaed, 
but  were  not  in  attendance,  and  that  an  attachment,  which  so  far 
as  the  record  shows  was  not  asked,  would  have  been  ineffectual  to 
secure  their  attendance  had  it  been  asked.  Upon  admission  of  the 
prosecuting  attorney,  that  said  witness,  if  present,  would  testify  to 
tbe  facte  stated  in  the  affidavits,  and  that  such  statement  should  be 
read  as  their  evidence,  the  continuance  was  refuted  and  the  trial 
proceeded  with.  This  action  of  the  court  is  fully  sustained  by  the 
cases  of  Stale  v.  Hickman,  75  Ho.  116;  State  v.  Underwood,  75  Mo. 
230;  State  v.  Miller,  67  Mo.  604;  State  v.  Hatfield,  73  Mo.  818;. 
State  v.  Underwood,  76  Mo.  630. 

It  is  claimed  that  the  act  of  the  legislature  authorizing  such  action 
as  was  taken  by  the  court  in  this  case  in  regard  to  the  continuance 
is  in  violation  of  the  constitutional  right  given  to  a  defendant  in  a 
criminal  prosecution  to  have  compulsory  process  to  procure  the 
attendance  of  witnesses  in  his  behalf.  In  the  case  of  State  v.  Hick- 
man, nupra,  this  precise  question  was  before  the  court,  and  it  was 
held  that  when  a  defendant  had  availed  himself  of  the  process  of 
the  court  to  procure  his  witnesses,  and  it  had  failed  to  secure  their 
attendance,  the  act  authorizing  or  requiring  the  court  to  overrule 
an  application  for  continuance  based  upon  the  absence  of  such  wit- 
nesses, provided  the  prosecuting  attorney  would  agree  that  the  state- 
ment of  what  they  would  swear  to  if  present,  should  be  read  as  their 
evidence,  violated  no  constitutional  right  of  defendant.  At  one 
time  in  the  history  of  the  common  law  a  defendant  in  a  criminal 
case  could  not  avail  himself  of  the  process  of  the  court  to  bring  in 
his  witnesses,  and  if  he  succeeded  in  getting  them  before  the  court 
without  such  process,  while  he  might  examine  them  he  could  not 
demand  that  they  should  be  sworn.  To  remedy  this  wrong  and 
change  the  rule  a  clause,  in  effect  the  same  as  that  contained  in  our 
Bill  of  Rights,  is  to  be  found  in  the  Magna  Charts.  The  evident 
purpose  of  it  was  to  give  to  persons  criminally  charged  the  means 
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of  getting  evidence  in  their  behalf  before  the  oonrt  and  jury, 
through  the  process  of  the  court.  Its  object  was  to  prevent  a  per- 
son charged  with  being  tried  for  a  crime  without  the  evidence  he 
wished  to  offer  in  his  defense.  When  the  process  to  procure  the 
attendance  of  witnesses  has  been  resorted  to  by  a  defendant,  and 
proves  to  be  ineffectual,  the  act  of  the  legislature  which  provides 
that  notwithstanding  snoh  failure,  if  he  state  in  his  application  for 
a  continuance  what  he  expects  to  prove  by  the  absent  witness,  whom 
the  process  of  the  court  has  failed  to  bring,  and  the  prosecuting 
attorney  admits  that  such  statement  may  be  received  and  read  as 
the  evidence  of  such  witness  (which  when  read,  we  have  held  shall 
be  entitled  to  the  name  weight  as  the  evidence  of  any  other  witness) 
the  continuance  shall  not  be  granted,  may  be  said  to  be  in  aid  rather 
than  in  contravention  of  defendant's  constitutional  right  to  process 
inasmuch  as  he  gets  the  full  benefit  of  the  evidence  without  having 
his  witness  subjected  to  a  cross-examination  by  the  State. 

"  The  power  of  c rose-examination  has  been  justly  said  to  be  one 
of  the  principal,  as  it  is  certainly  one  of  the  most  efficacious  testa 
which  the  law  has  devised  for  the  discovery  of  truth.  *  *  *  It 
is  not  easy  for  a  witness  who  is  subjected  to  this  test  to  impose  on  a 
court  or  jury,  for  however  artful  the  fabrication  of  falsehood  may  be 
it  cannot  embrace  all  the  circumstances  to  which  a  cross-examina- 
tion may  be  extended."    Greenl.  Ev.,  §  445. 

The  act  in  question  gave  to  the  defendant  the  benefit  of  the  evi- 
dence of  his  witnesses,  without  the  severe  test  of  a  cross-examina- 
tion being  applied  to  discover  the  truth  of  such  statements.  The 
above  principle  doubtless  gave  rise  to  the  constitutional  requirement 
that  the  accused  should  have  the  right  to  meet  the  witnesses  against 
him  face  to  face  in  order  that  the  truth  of  their  statements  might 
be  subjected  to  the  test  which  a  rigid  cross-examination  always 
affords.  The  argument  which  would  strike  down  the  act  in  ques- 
tion as  being  in  contravention  of  the  Constitution,  would  also  strike 
down  that  rule  of  law  which  makes  the  dying  declarations  of  the 
victim  of  the  murderer  evidence  against  the  person  charged  with  the 
crime.  And  this  court  has  held,  all  the  judges  concurring,  that 
such  testimony  is  admissible,  and  the  rule  authorizing  its  acceptance 
is  not  in  violation  of  the  Constitution,  which  expressly  declares  that 
the  accused  shall  have  the  right  to  meet  face  to  face  the  witnesses 
against  him.     State  v.   Vantant,  80  Ho.  67. 

Revised  Statutes,  section  1886,  which  is  claimed  to  be  in  contravene 
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tion  of  defendant's  constitutional  right  to  process,  does  not  deny  to 
a  person  criminally  charged  the  right  to  resort  to  the  process  of  the 
court  to  bring  iu  his  witnesses;  but  provides  as  construed  by  this  court 
in  the  case  of  State  v.  Hiektnan,  supra,  that  the  trial  shall  proceed 
when  the  process,  when  resorted  to,  has  been  ineffectual  to  secure 
the  presence  of  the  witnesses,  upon  the  admission  of  the  prosecuting 
attorney  that  the  statement  contained  in  the  affidavit  for  continuance 
as  to  what  the  absent  witness  would  swear  to  should  be  received  as 
their  evidence.  1 1  was  held  in  that  case,  that  the  above  section  "  can 
only  be  invoked  by  the  State  after  the  accused,  by  exercising  reason- 
able diligence,  shall  have  unsuccessfully  employed  the  power  of  the 
court  to  secure  the  personal  presence  of  such  of  his  witnesses  as  may 
be  within  the  reach  of  its  process.  He  is  entitled  to  a  reasonable 
time  to  have  a  sabpcena,  which  has  been  seasonably  issued,  served 
and  returned ;  and  if  the  witness  be  found  and  fail  to  attend,  ho  is 
entitled  to  an  attachment  to  compel  his  attendance.  If  the  attach- 
ment prove  unavailing,  and  the  defendant  thereupon  applies  for  a 
continuance,  the  State  may  then  prevent  a  further  delay  in  the  trial 
by  consenting  that  the  facts  which  the  absent  witness  is  expected  to 
prove,  and  which  are  set  out  in  said  application,  shall  be  taken  and  re- 
ceived by  the  court  and  jnry  as  the  testimony  of  such  absent  witness. " 

This  results  in  an  affirmance  of  the  judgment,  and  it  is  hereby 
affirmed. 

Judgment  affirmed. 

Bhkwood,  J.,  dissenting. 


DOUGHBRTY  V.  MISSOURI  RAILROAD  OOMPAJTT. 

(81  KO.SW. ) 

Negtigmifs — pretumptitin  of — carrier. 

When  &  passenger  on  ft  street  railway  car  Is  injured  by  ft  sadden  jerk  of  the  car, 
in  transit,  there  is  ft  presumption  of  nogligeuoe  on  the  part  of  the  carrier.* 

ACTION  for  personal  injury  by  negligence.     The  opinion  states 
the  facts.     The  defendant  had  judgment  at  trial,-  reversed  by 
the  Court  of  Appeals. 

■Bee  MU  T.  St.  Paul  City  Ry.  Co.  (S3  Minn.  1),  00  Am.  Rep.  560,  tnd  note, 
558:  CWren  v.  NiehoU,  ante,  p.  223. 
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Dougherty  v.  Missouri  Bailrad  Company. 
Dyer,  Lm  &  EUit,  for  plaintiff  in  error. 

McOonuu  &  McEeighan,  for  defendant  in  error. 

Philips,  C.  This  is  an  action  to  recover  damages  for  personal 
injury.  After  the  requisite  preliminary  statement  the  petition 
avers : 

"  That  on  or  about  the  8th  day  of  April,  1877,  the  said  plaintiff, 
for  a  certain  consideration  and  reward,  agreed  to  be  paid  by  him  to 
the  defendant,  was  a  passenger  on  one  of  the  said  defendant's  can  on 
said  line  of  railroad,  and  was  exercising  reasonable  care  and  dili- 
gence, when  the  said  defendant,  its  agents,  servants  and  employees, 
disregarding  its  and  their  duty  to  the  plaintiff  as  such  passenger,  so 
carelessly,  unsk  ill  fully  and  negligently  managed  and  operated  said 
car  on  said  line,  that  the  said  plaintiff  was  suddenly  and  violently 
thrown  down  and  against  the  side  of  the  said  car,  and  hia  left  hand 
and  arm  thrown  against  and  through  one  of  the  windows  of  the 
said  car,  whereby  his  hand  wag  cut,  braised  and  lacerated,  and  the 
plaintiff  states,  that  as  the  result  of  said  carelessness,  negligence, 
unskillfnlness  and  injuries,  he  has  ever  since  been  hurt  and  sick, 
and  by  reason  thereof  Buffered,  and  still  suffers  great  pain  and 
anguish,  and  on  account  thereof,  has'  been  compelled  to  have,  and 
has  had  his  hand  and  a  portion  of  his  said  arm  amputated  and  cut 
off,  whereby  he  has  become  permanently  disabled,"  etc.  These 
allegations  were  put  in  issue  by  the  answer. 

The  trial  was  had  before  a  jury.  At  the  conclusion  of  plaintiff's 
evidence  the  court  gave  au  instruction  in  the  nature  of  a  demurrer 
to  the  evidence,  whereupon  the  plaintiff  took  a  nonsuit  with  leave, 
etc.  On  writ  of  error  to  the  Court  of  Appeals,  this  judgment  of 
the  Circuit  Court  was  reversed.  The  defendant  has  brought  the 
case  here  on  writ  of  error  to  the  Court  of  Appeals. 

The  plaintiff's  evidence  showed  substantially,  that  about  the  18th 
day  of  April,  1878,  he  and  one  McCreary  approached  defendant's 
street  car  on  Olive  street,  in  the  city  of  St.  Louis,  between  Fourth 
and  Fifth  street,  for  the  purpose  of  taking  passage  to  go  home. 
The  car  stopped  to  admit  them.  Plaintiff  boarded  it  a  little  in 
advance  of  McCreary.  It  was  raining  at  the  time,  and  plaintiff  had 
an  umbrella  in  his  hand  which  he  closed  as  he  entered  the  cart 
The  seats  on  the  north  side  of  the  car  were  about  full ;  on  the  south 
Bide  there  was  one  lady  and  perhaps  another  passenger.     Plaintiff 
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moved  rapidly,  forward,  about  half  way  the  length  of  the  oar,  and 
was  just  in  the  act  of  turning  around  to  take  a  seat  on  the  sooth 
side,  when  the  car  started  forward  with  a  violent  jerk,  upsetting 
him.  He  dropped  the  umbrella  to  catch  the  strap,  but  failed  to 
reach  it.  To  save  himself  he  caught  or  placed  his  left  hand  against 
the  window,  bat  bis  fall  was  so  violent  that  his  hand  crashed 
through  the  window  up  to  hie  shoulder.  McOreary  helped  to 
extricate  his  arm.  His  hand  was  badly  cat.  He  and  McCreary 
then  left  the  oar  and  went  to  the  nearest  drag  store  and  had  his 
hand  dressed.  Physicians  attended  on  him.  His  hand  grew  worse 
and  finally  had  to  be  amputated  on  the  19th  of  July  following.  He 
knew  from  travelling  on  the  cars  that  straps  were  provided  for  sup- 
porting passengers  when  standing,  etc. 

McOreary  testified  that  he  had  reached  the  door  of  the  car  at  the 
time  of  the  sadden  start ;  that  the  jerk  was  nnnsnal  and  so  violent 
that  it  threw  him  against  the  door-facing,  which  he  caught. 
Neither  of  these  parties  saw  the  driver  or  the  horses,  and  only 
judged  that  they  started  the  car  from  the  movement  forward. 

One  Jarret,  who  had  been  a  street  car  conductor  and  driver  on 
this  road,  testified  as  to  the  manner  of  managing  and  starting  such 
ears.  The  cars  have  wheels  and  brakes.  The  brake  is  used  for 
■topping  and  starting  the  car  in  conjunction  with  the  horses  pulling 
it.  The  driver  is  supposed  to  hold  the  brake  until  the  car  is  started 
smoothly.  The  team  is  managed  by  reins,  which  the'  driver  holds 
firmly  with  one  hand  and  the  brake  with  the  other.  That  by  care, 
etc.,  the  driver  so  manages  the  team  and  the  brake  as  to  start  the 
car  smoothly.  Physicians  testified  as  to  the  treatment  of  plaintiffs 
wound,  and  the  character  of  the  injury,  etc. 

I.  The  opinion  of  the  Court  of  Appeals  in  this  case  (9  Mo.  App. 
178)  is  a  satisfactory  exposition  of  the  law  as  applied  to  the  facts 
in  evidence.  It  would  be  unncessary  repetition  to  review  the 
authorities  discussed. 

Defendant's  counsel  insist  that  we  review  the  opinion,  because 
the  authorities  declare  that  the  injury  must  result  from  the  negli- 
gence and  fault  of  the  defendant,  and  it  is  incumbent  on  the  plaintiff 
to  show  affirmatively  the  immediate  connection  between  the  injury 
and  the  misconduct  of  the  carrier.  The  argument  is,  that  there  is 
no  direct  proof  that  the  sudden  movement  of  the  car  was  occasioned 
by  any  act  of  the  driver  or  team;  that  from  aught  that  appears  the 
Motion  may  have  been  produced  by  some  other  agency.  Without 
Vol.  LI  — 81 
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reviewing  the  authorities,  the  following  proposition,  is  clearly  de- 
ducible:  That  where  the  vehiclo  or  conveyance  ia  shown  to  bo 
under  the  control,  or  management  of  the  carrier  or  his  servants, 
"  and  the  accident  is  suoh  as  nnder  an  ordinary  course  of  things, 
does  not  happen,  if  those  who  have  the  management  use  proper 
care,  it  affords  reasonable  evidence,  in  the  absence  of  explanation  by 
the  defendant,  that  the  accident  arose  from  want  of  care.  Scott  x. 
Dock  Cb,  10  Jar.  (N.  S.)  1108;  Briggt  v.  Oliver,  4  Hnrist  &  Colt.  407; 
Mullen  v.  St.  John,  57  N.  Y.  568,  569;  a.  c,  15  Am.  Rep.  530. 

The  car  in  question  was  under  the  exclusive  management  of  the 
defendant.  The  team  and  the  brake  were  the  motive  power,  and 
these  were  under  or  should  have  been  nnder  the  control  of  the  driver. 
By  proper,  or  ordinary  vigilance  and  management  of  this  brake  and 
team,  the  car  would  not  have  started  with  aneh  violence  as  shown 
by  the  evidence.  If  the  movement  came  from  the  team  "  nnder  an 
ordinary  course  of  things "  the  jerking  would  not  probably  have 
happened,  "if  those  who  had  the  management  had  used  proper 
dire."  The  evidence  showed  that  the  motion  was  forward.  Pre- 
sumably therefore  it  came  from  the  action  of  the  motive  power,  the 
brake  and  the  team.  Presumptions  arise  on  the  usual  and  natural 
course  of  things.  One  of  the  chief  grounds  of  evidence  "is  the 
known  and  experienced  connection  between  collateral  facts  and  cir- 
cumstances satisfactorily  proved,  and  the  fact  in  controversy."  1 
Oreenl.  E  v.  17.  As  the  team  aud  the  brake  are  the  means  by  which 
a  stationary  car  is  put  in  motion,  when  the  movement  was  forward, 
in  the  direction  of  that  power,  it  is  hardly  reasonable  to  say  it  is 
merely  conjectural  that  the  motion  came  through  the  agency  of  the 
driver.  Had  the  car  been  thus  suddenly  and  violently  jerked  by 
the  application  of  some  other  external  force,  not  nnder  the  control 
of  the  driver,  it  would  have  been  unusual  and  outside  of  the  ordinary 
course  of  things.  In  such  case  it  would  certainly  be  reasonable  to 
require  the  defendant  to  show  snch  fact,  so  peculiarly  within  its 
knowledge. 

It  is  said  by  the  court  in  Briggs  v.  Oliver,  supra;  "  Packing  cases 
carefully  placed  in  a  proper  position  do  not  naturally  tnmbte  down 
of  their  own  accord,  and  we  have  no  right  to  assume  that  the  fall  of 
this  packing  case  was  caused  by  the  act  of  some  one  who  was  not 
the  defendant's  servant." 

In  Mullen  v.  St.  John,  supra,  the  court  say:  "  Buildings  properly 
constructed  do  not  fall  without  adequate  cause.    If  there  be  no 
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tempest  prevailing,  or  no  external  violence  of  any  kind,  the  fair 
presumption  is,  that  the  fall  occurred  through  adequate  causes,  such 
as  the  ruinous  condition  of  the  building,  which  could  scarcely  have 
escaped  the  observation  of  the  owner.  The  mind  is  thns  led  to  a 
presumption  of  negligence  on  bis  part,  which  may,'  of  course,  be 
rebutted." 

So  here  the  natural  presumption  is  that  when  the  ear  started 
suddenly  forward,  it  was  pat  in  motion  by  the  driver,  who  had  con- 
trol of  the  motive  power;  and  in  the  absence  of  proof  that  the 
movement  was  produced  by  some  extraordinary  cause,  not  within 
the  control  of  the  driver,  or  which  he  could  not  have  prevented  by 
the  exercise  of  due  care  and  vigilance,  the  plaintiff  was  entitled  to 
a  verdict 

[Minor  matter  omitted.] 

The  judgment  of  the  Court  of  Appeals  is  affirmed  and  cause  re- 
manded accordingly. 

Judgment  affimud. 

AUo 
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Mttnicipai  corporation  —  dud  to,  on  cowiiliott  —  reverter. 

Where  a  town  acquires  land  bj  a  deed  conditioned  that  the  land  shall  revert 
aniens  within  a  certain  time  the  town  shall  erect  thereon  a  certain  bnildiug 
proper  for  municipal  purposes,  including  a  ' '  public  hall, "  the  land  revorts 
on  broach  of  the  condition. 

EJECTMENT.     The  opinion  states  the  case.     The  defendant 
had  judgment  below. 

Huston  <£  Brownie*,  for  appellant. 

B.  Lander,  for  respondent. 

Maktln,  C.  This  was  an  action  of  ejeotment  to  recover  posses- 
non  of  two  lots  of  land  in  the  town  of  Brookfleld,  which  the 
plaintiff  had  conveyed  to  defendant,  but  which  he  claimed  had  re- 
verted to  him  for  breach  of  condition  in  the  deed  of  conveyance. 
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It  appears  in  evidence  that  on  the  21et  of  October,  1871,  the 
hoard  of  trustees  adopted  an  ordinance  which  provided  "  for  the 
borrowing  of  (30,000  on  bonds  for  the  purpose  of  constructing  an 
engine-house  and  hall  for  the  use  and  improvement  of  the  town, 
and  to  purchase  an  engine  and  hose  cart,  hose  and  hook  and  lad- 
ders, and  construct  not  less  than  three  cisterns  f  >r  the  supply  of 
the  town  with  water  for  extinguishing  fire."  It  was  also  ordered 
"  that  a  committee  be  appointed  to  inquire  the  different  prices  of 
the  different  town  lots  for  sale  for  the  erection  of  a  town  ha)).'' 
The  committee  appointed  for  that  purpose  reported  four  parcels  of 
property  as  suitable  for  the  bnilding,  along  with  the  prices  of  each 
parcel.  The  plaintiff's  lots  were  included  in  the  report  at  the  price 
of  $760.  The  minutes  recite,  that  on  motion  of  A.  K.  Lane,  the 
plaintiff's  proposition  was  accepted,  and  that  the  auditor  was  in- 
structed to  issue  an  order  in  favor  of  plaintiff  in  the  sum  of  (750. 
What  the  plaintiff's  proposition  was,  does  not  expressly  appear. 
But  afterward,  on  the  2d  of  November,  1871,  the  board  accepted 
a  deed  from  the  plaintiff  for  the  lots  in  controversy,  which  con- 
tained the  statutory  covenants  of  grant,  bargain  and  sale,  as  well 
as  the  covenant  of  warranty.  It  recited  a  consideration  of  1750, 
"and  other  considerations  herein  named." 

Immediately  following  a  description  of  the  lots  and  preceding 
the  habendum  clause  is  this  condition,  which  gives  rise  to  this  suit 
"  In  consideration  of  the  following  object  and  purpose,  to-wit:  and 
no  other;  the  erecting  thereon  a  suitable  building  for  public  pur- 
poses, and  the  improvement  of  said  town,  embracing  suitable  room 
for  fire-engine,  hose,  and  apparatus  for  extinguishing  fires,  a  pub- 
lic hall,  and  such  other  rooms  in  said  building  as  may  be  deemed 
expedient  for  the  public  good  by  the  board  of  trustees  of  said  town. 
It  is  expressly  understood  and  intended  that  said  land  herein  de- 
scribed reverts  to  said  Clark  or  his  heirs,  unless  said  building  is 
constructed  thereon  within  five  years."  On  the  next  day,  Novem- 
ber -1,  1871,  an  injunction  proceeding  was  commenced  against  the 
board  of  trustees  for  the  purpose  of  restraining  them  from  borrow- 
ing the  funds,  issuing  the  bonds,  or  in  any  manner  carrying  out 
the  provisions  of  the  ordinance.  Due  service  of  the  suit  was  had. 
On  the  6th  of  November,  1871,  the  board  passed  a  resolution  em- 
ploying additional  counsel  to  assist  the  city  attorney  in  defense  of  the 
suit,  and  instructing  the  attorneys  to  take  a  change  of  venue  from  the 
court  of  common  pleas  in  which  the  proceeding  was  instituted. 
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Od  the  9th  of  November,  1872,  the  board  appointed  a  committee 
to  confer  with  the  parties  who  brought  the  suit  in  the  capacity  of 
tax  payers,  and  submit  to  them  a  proposition,  that  the  indebted ■• 
neas  to  be  incurred  nnder  the  ordinance  would  be  reduced  to 
415,000,  if  they  would  withdraw  their  suit.  The  committee,  after 
conference,  reported  that  they  would  do  nothing.  Upon  reception 
of  this  report  the  trustees  on  the  11th  of  Hay,  1872,  repealed  the 
ordinance  providing  for  the  issue  of  bonds.  After  this  repeal  of 
the  ordinance,  the  injunction  suit  was  dismissed.  It  does  not  ap- 
pear that  any  trial  of  the  issues  contained  in  it  took  place. 

It  also  appears  in  evidence  that  the  town  of  Brookfield  from  1871 
to  1876  had  no  more  money  in  its  treasury  than  was  sufficient  to 
pay  current  expenses,  and  the  interest  on  its  outstanding  indebted- 
ness; and  that  its  warrants  for  money  were  generally  nnder  par 
value  for  want  of  funds  in  the  treasury.  Evidence  was  produced 
by  plaintiff  tending  to  prove  that  the  lots  at  the  time  of  the  con- 
veyance were  worth  from  $1,000  to  *l,50O.  Evidence  of  an  adverse 
character  was  produced  by  defendant  tending  to  depreciate  their 
value.  It  was  admitted  at  the  trial  that  defendant  had  not  erected 
any  town  hall  or  improvements  of  any  kind  on  the  lots;  that  de- 
fendant was  in  possession  having  inclosed  them  with  a  fence,  and 
that  plaintiff,  before  suit,  had  made  entry  on  the  lots  claiming 
them  for  condition  broken.  It  was  also  admitted  that  at  the  time 
of  the  conveyance  the  plaintiff  owned  a  large  brick  hotel,  opposite 
the  lots  conveyed,  worth  125,000,  besides  other  valuable  real  estate 
in  the  vicinity;  that  Brookfield  was  a  town  containing  two  thou- 
sand five  hundred  or  three  thousand  inhabitants;  that  it  has  no 
public  buildings  for  meetings  of  its  board  of  trustees,  for  fire  appa- 
ratus, or  for  keeping  its  records,  and  that  since  the  conveyance, 
it  has  been  paying  from  1150  to  $200  annually  for  the  rent  of 
rooms  for  such  purposes. 

The  trial  was  before  the  court  without  a  jury.  No  instructions 
were  asked  or  given.  The  court  found  the  issues  for  the  defend- 
ant and  rendered  judgment  accordingly. 

I  have  not  deemed  it  necessary  to  recite  the  various  defenses  and 
pleas,  some  of  which  there  was  no  evidence  to  support.  It  is  suffi- 
cient, for  the  purposes  of  this  appeal,  to  say  that  the  pleadings  for 
defendant  were  broad  enough  to  admit  the  foregoing  evidence,  and 
that  it  is  entitled  to  whatever  advantage  or  benefit  the  evidence  can 
*flord  it,  either  in  law  or  in  equity.    The  plaintiff's  case  was  euffi- 
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eiently  pot  in  issue  by  the  answer  in  its  various  defenses.  It  also 
contained  a  prayer  for  relief  from  the  supposed  forfeiture,  which 
was  supported  only  by  the  evidence  recited.  The  motion  of  plaint- 
iff to  eet  aside  the  finding  and  judgment  of  the  court,  alleges  that 
npon  the  evidence  judgment  should  have  been  rendered  for  plaint- 
iff, and  that  the  finding  for  defendant  is  against  the  lav  and  evi- 
dence. The  only  point  for  us  to  consider  is,  whether  the  plaintiff, 
upon  this  evidence,  could  maintain  his  action  of  ejectment. 

The  form  and  import  of  the  disputed  clause  in  this  deed  place  it 
within  the  well-known  classification  of  conditions  subsequent.  The 
condition  of  reverter  is  not  left  to  be  inferred  from  the  use  of 
certain  words  indicatingfurther  contingencies.  The  clause  termi- 
nates with  language  expressly  declaring  a  reverter.  "It  is  expressly 
understood  and  intended  that  said  land  herein  described  reverts 
to  said  Clarke  or  his  heirs,  unless  said  building  is  constructed 
thereon  within  five  years."  Neither  is  it  objectionable  on  the 
ground  of  any  possible  remoteness  in  the  time  limited  for  its  fulfill- 
ment. The  law  governing  this  class  of  conditions  seems  to  be  well 
settled.  If  the  condition  is  illegal,  or  is  impossible  from  the  be- 
ginning, or  becomes  impossible  through  the  act  of  God  or  the  act 
of  the  grantor,  or  inevitable  accident,  it  will  be  held  void  or  per- 
formance will  be  excused.  Tiedeman  Real  Prop.,  §  274;  2  Wash- 
burn Real  Prop.  (4th  ed.)  447,  448.  If  the  condition  is  not 
open  to  the  foregoing  objections,  then  a  breach  of  it  works  a 
forfeiture  of  the  estate,  which  gives  to  the  grantor  or  his  heirs 
the  option  of  claiming  the  estate,  which  is  sufficiently  expressed 
by  entry  or  acts  equivalent  thereto.  Msaasrsmiih  v.  Mtatentnilh, 
22  Mo.  369. 

If  this  deed  had  been  made  to  a  private  person,  it  would  be  diffi- 
cult to  invent  any  pretense  against  the  legality  or  reasonableness 
of  its  condition,  or  the  possibility  of  its  performance.  It  requires 
the  erection  within  five  years  of  a  building  in  Brookfield,  on  certain 
lots  suitable  for  certain  purposes.  There  is  nothing  in  the  charac- 
ter or  cost  of  the  structure,  or  uses  to  which  it  is  to  be  adapted, 
which  could  render  its  erection  illegal  or  impossible.  Excuse  from 
performance  of  the  condition  is  rested  by  the  learned  counsel  for 
defendant  upon  the  special  character  and  powers  of  his  olient  as  a 
municipal  corporation,  which,  it  is  argued,  forbid  and  prohibit  the 
erection  of  the  structure  called  for.  lie  also  insists  that  the  condi- 
tion is  void  as  an  attempt  to  fetter  and  tie  np  the  legislative  discre- 
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tioa  of  the  defendant,  as  a  municipal  corporation.     I  propose  to 
consider  these  objections. 

Unquestionably  the  plaintiff  had  the  right  to  place  his  own  price 
and  terms  of  sale  upon  his  lots.  It  is  evident  that  he  must  hare 
regarded  the  location  of  a  town  building  so  near  his  hotel  and  other 
property  in  the  vicinity  as  an  advantage  and  benefit  to  him,  suffi- 
cient to  represent  a  part  of  the  consideration  and  terms  of  the  sale. 
The  precise  terms  of  the  proposition  submitted  and  accepted,  as  re- 
cited in  the  minutes  of  the  board,  do  not  appear  except  as  inferred 
from  the  deed.  But  as  the  trustees  accepted  and  paid  him  for  his 
deed,  it  mnst  be  presumed,  in  the  absence  of  proof  to  the  contrary, 
that  the  conditions  and  terms  of  sale  contained  in  it  corresponded 
with  the  proposition  of  sale  submitted  by  him,  and  accepted  by  the 
hoard,  otherwise  the  deed  would  have  been  rejected  as  not  being  the 
one  called  for  in  the  contract  of  sale.  The  defense  that  under  the 
terms  of  sale  the  sum  of  1750  was  the  full  consideration  for  the  con- 
veyance, and  that  the  plaintiff  fraudulently  combined  with  the 
trustees  to  incorporate  the  disputed  condition  in  the  deed,  as  an 
advantage  and  consideration  to  which  he  was  not  entitled  by  his  con- 
tract of  sale,  is  without  a  particle  of  evidence  in  its  support. 

The  deed  itself  declares  that  there  were  other  considerations  be- 
sides the  1750;  and  a  performance  of  the  condition,  which  relates  to 
the  erection  of  a  town  building,  is,  in  its  nature  and  terms,  an  addi- 
tional consideration  for  the  sale.  Boiling  v.  Petersburg,  8  Leigh, 
224.  The  circumstances  surrounding  the  transaction  as  disclosed 
in  the  evidence,  aliunde  the  deed,  as  well  as  the  deed  itself,  lead  ir- 
resistibly to  the  conclusion  that  the  principal  inducement  and  con- 
sideration of  the  conveyance  are  contained  in  the  condition  relating 
to  the  contemplated  erection  of  a  town  building.  That  such  erec- 
tion constituted  a  part  of  the  consideration  is  a  fact  which  the  de- 
fendant is  estopped  from  denying  by  the  deed  itself.  A  refusal  on 
the  port  of  the  town  to  comply  with  the  condition  is  a  refusal  to 
pay  or  furnish  a  part  of  the  consideration  expressed  in  the  deed, 
and  evident  character  of  tho  transaction.  It  is  claimed  that  the  town 
of  Brookfield  has  no  authority  as  a  municipal  corporation,  under 
the  statutes  relating  to  town  organizations,  to  perform  the  condition. 
Without  stopping  to  inquire  wbethf"*  'Ms  would  be  a  valid  defense 
to  the  claim  of  plaintiff  for  return  oi  ine  iots,  but  only  referring  to 
authorities  bearing  upon  the  point  {Parker  v.  Lincoln,  12  Mass.  17; 
Garrett  v.  Seouten,  3  Denio,  334;  Cross  v.  Carson,  8  Black,  US;  1 
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Hilliard  Real  Prop.  379),  I  am  constrained  to  say  that  no  want  of  au- 
thority has  been  made  apparent  in  the  argument  submitted  bj  de- 
fendant. It  is  declared  in  the  statutes  that  the  board  of  trustees 
"  may  purchase,  hold  and  receive  property,  real  and  personal,  within 
snch  town,  and  no  other  (burial-grounds  and  cemeteries  excepted), 
and  jiuv  lease,  sell  and  dispose  of  the  same  for  the  benefit  of  the 
town."  They  are  also  vested  with  the  power  "  to  prevent  said  ex- 
tingnish  fires,"  "to  borrow  money  for  the  improvement  of  snob 
town,"  "  and  to  pass  such  other  by-laws  and  ordinances  for  the  regu- 
lation and  police  of  such  town  and  commons  thereto  appertaining 
as  they  shall  deem  necessary,  not  repugnant  and  contradictory  to 
the  laws  of  the  land."  General  powers  are  given  to  them  to  appoint 
assessors,  collectors,  constables  or  marshals,  treasurers  "  and  sucb 
other  officers,  servants  and  agents  as  may  be  necessary;  remove  tbem 
from  office,  prescribe  their  duties,  and  fix  their  compensation."  R. 
S-,  1865,  pp.  240,  241. 

From  these,  as  well  as  other,  provisions  of  the  statutes  it  will  be 
seen  that  a  vast  number  of  powers  and  duties  are  imposed  upon  the 
trustees,  which  contemplate  the  various  officers  and  departments  of 
administration  and  business,  incident  to  a  complete  and  efficient 
municipal  organization,  having  charge  of  and  conducting  its  affairs 
for  the  benefit  of  the  inhabitants.  A  building  suitable  for  the  ac- 
commodation of  the  town  officers  and  records,  and  for  the  preserva- 
tion of  its  necessary  property,  is  a  reasonable  want,  resulting  from 
the  fact  of  its  corporate  existence  as  a  town.  The  right  to  erect 
such  a  structure  is  incidental  to  the  powers  expressly  granted,  or 
essential  to  cany  ont  the  objects  of  tbe  corporation.  State  v. 
Hayne*,  72  Mo.  377.  Accommodations  of  some  sort  for  the  depart- 
ments of  the  town  government  must,  at  all  times,  be  possessed  and 
maintained,  as  disclosed  in  the  evidence  of  this  case.  The  board 
must  have  the  lawful  authority  to  erect  suitable  buildings  for  the 
conduct  and  transaction  of  its  necessary  affairs,  on  land  which  it  is 
authorized  to  purchase  and  hold  for  tbe  benefit  of  the  town,  other- 
wise it  would  be  not  only  without  the  power  to  provide  for  its  daily 
wants,  but  without  the  power  incident  to  the  proprietorship  of 
realty,  that  is,  of  improving  and  devoting  it  to  its  own  use  and 
benefit.  Ketchum  v.  Buffalo,  14  N.  T.  3-~>6;  Allen  v.  Taunton,  19 
Pick.  488;  Hardy  v.  WaUJiam,  3  Mete  163;  Richardson  v.  Boston, 
24  How.  188;  Board,  etc.  v.   Woodt,  77  Mo.  197. 

The  learned  counsel  of  defendant  criticises  that  part  of  the  con- 
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dition  which  requires  the  building  to  contain  a  "public  ball,"  argu- 
ing that  such  a  room  could  not  be  for  the  use  or  benefit  of  the  town. 
It  may  be  observed  that  the  condition  in  the  deed  does  not  purport 
to  contain  the  plans  or  specifications  of  the  contemplated  structure. 
The  general  character  of  the  structure  is  indicated  in  the  easy  am 
of  popular  terms.  The  words  "public"  and  "public  good"  ob- 
viously relate  to  the  town  or  town  benefit,  which,  as  embracing  the 
good  of  the  inhabitants  of  a  large  town,  is  not  improperly  designated 
as  "public"  or  "public  good,"  A  hall  in  which  the  trustees 
might  find  it  proper  to  conduct  their  sessions  in  public,  in  which 
elections  may  be  held,  and  where  the  inhabitants  of  the  town  may 
assemble  to  consider  and  discuss  matters  of  public  importance, 
would  not,  I  conceive,  be  foreign  to  the  uses  and  benefits  to  which 
the  property  of  the  corporation  may  be  reasonably  devoted.  Ac- 
commodations of  this  oharaoter,  such  as  Independence  Hall  and 
Faneuil  Hall,  are  so  familiarly  associated  with  the  early  history  of 
this  nation,  as  nurseries  of  its  infant  liberty,  that  I  am  reluctant  to 
believe  that,  in  the  course  of  a  century,  they  have  ceased  to  be  in 
accord  with  the  life  and  weal  of  American  towns.  Public  halls  and 
popular  assemblies  are  out  of  place  only  in  governments  conducted 
by  despots,  where  the  people  have  no  power  and  no  voice.  In  a 
government  where  they  have  the  right  to  assemble  for  the  purpose 
of  considering  and  discussing  their  public  affairs,  a  convenient  and 
commodious  hall  for  them  to  assemble  in  is,  in  my  opinion,  a 
proper  and  necessary  want  of  the  inhabitants  of  every  town. 

The  objection  that  the  town  was  not  possessed  of  sufficient  means 
wherewith  to  build  the  structure  contemplated  in  the  condition  can- 
not afford  it  any  relief  from  its  operation.  Even  though  it  were  a 
personal  covenant,  and  not  a  mere  condition  attached  to  the  land, 
pecuniary  inability  would  constitute  no  excuse  for  failure  to  per- 
form it.  Lewis  v.  Ins.  Co.,  til  Mo.  534.  It  may  bo  remarked  here 
that  no  particular  cost  or  size  of  structure  ig  called  for  in  the  con- 
dition. All  matters  of  this  kind  were  left  to  the  discretion  of  the 
trustees.  Neither  is  there  any  evidence  that  a  tax  for  a  reasonable 
fond  to  build  a  suitable  structure  would  have  exceeded  the  lawful 
limits  of  taxation.  The  evidence  is  simply  that  there  was  not  enough 
money  in  the  treasury  for  this  expenditure.  The  plea  of  prohibition 
by  injnnction  was  not  sustained.  Only  a  temporary  order  was 
issued.  There  was  no  trial  of  the  case,  and  no  judgment  remains  to 
support  the  plea. 
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Clwie  ▼.■  InhtUtMta  ot  Brookflald. 
.  The  argument  that  the  condition  ia  against  public  policy,  as  tend- 
ing to  fetter  and  abridge  the  legislative  functions  of  the  board,  is 
.made  under  a  misapprehension  of  its  import  and  terms.  The  con- 
dition is  imposed  bj  the  grantor  as  an  incident  to  his  grant.  It  is 
Attached  to  the  land  and  follows  it  into  the  hands  of  every  claimant 
No  personal  obligation  is  imposed  on  the  grantee.  It  is  not,  as  it 
might  have  been,  a  covenant  as  well  as  a  condition.  Stuymisant  v. 
New  York,  1 1  Paige,  414.  The  trustees  were  not  bound  to  build  on 
these  lots.  Their  legislative  discretion  when  to  build,  what  to  bnild, 
and  where  to  bnild,  remained  unfettered  as  before  the  conveyance. 
If  the  public  good  required  them  to  build  elsewhere,  or  after  the  lapse 
of  fi  ve  years,  they  were  at  perfect  liberty  to  do  so  by  purchasing  other 
land,  or  making  new  contracts  to  that  effect.  The  only  consequence 
which  followed  such  change  in  the  exercise  of  their  discretion  was 
that  these  lots  which  they  had  acquired  for  the  purpose  of  erecting 
the  town  building  upon,  reverted  to  the  grantor  after  it  was  clear 
that  the  board  did  not  want  or  intend  to  use  them  for  that  purpose 

The  question  as  to  whether  municipal  corporations  have  the  right 
to  accept  gifts  or  acquire  property  burdened  with  conditions  which 
require  them  to  do  reasonable  things  germane  to  the  objects  of  their 
existence,  or  return  the  gift  or  acquisition  to  the  grantor  or  his  heirs, 
is  hardly  to  be  considered  an  open  question  in  this  country,  where 
so  much  property  is  constantly  being  received  and  held  in  this  man- 
ner. Baker  v.  St.  Louts,  7  Mo.  App.  129;  and  75  Mo.  671;  Stuy- 
vesant  v.  New  York,  11  Paige,  414. 

The  town  of  Brookfield  having  acquired  these  lots  upon  oondition 
that  it  would  erect  the  contemplated  structure  indicated  in  the  deed 
of  purchase,  and  having  failed  to  comply  with  the  condition  by  not 
erecting  the  structure,  must  permit  tbe  lots  to  return  to  the  grantor, 
like  any  other  owner  of  laud  held  on  condition.' 

Aa  there  is  no  evidence  of  rents  or  profits  in  the  record  I  do  not 
deem  it  necessary  to  order  another  trial.  Accordingly  the  jndgment 
is  reversed  and  the  cause  remanded,  with  directions  to  enter  judg- 
ment in  favor  of  the  plaintiff  for  recovery  of  the  land  described  in 
the  petition  and  for  costs. 

All  concur. 
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Mistake  —  qf  low  ~  mitrepretentatian — payment — f-awemy. 

When  the  father  of  »  minor  child  1b  induced  by  the  owner  of  property  to  pay 
for  it  on  his  representation  that  the  child  destroyed  it,  the  father,  although 
ignorant  that  he.  was  not  liable,  may  not  recover  back  the  payment  unless 
the  representation  was  known  by  the  owner  to  be  untrue.* 

ACTION  to  recover  back  a  payment     The  opinion  states  the 
can.     The  plaintiff  had  judgment  below. 

0.  L.  ffouts,  for  appellant. 

J.  M.  Crutchfield,  for  respondent. 

Hough,  C.  J.  The  plaintiff  sues  the  defendant  to  recover  back 
from  him  the  value  of  certain  property  which  he  alleges  he  de- 
livered to  the  defendant  npon  representations  made  by  him  to 
the  plaintiff,  that  the  plaintiffs  infant  son  had  carelessly  and  neg- 
ligently set  fire  to  and  bnrned  defendant's  barn,  of  the  value  of 
$600,  and  npon  the  farther  representation  that  the  plaintiff  was 
liable  for  said  damage,  and  that  defendant's  neighbors  all  regarded 
him  as  liable,  and  were  urging  him,  the  defendant,  to  sue  plaintiff 
therefor;  that  being  ignorant  whether  or  not  his  infant  son  had  set 
fire  to  and  burned  defendant's  barn,  and  also  of  his  rights  and 
liabilities  in  the  premises,  and  relying  upon  the  representations,  so 
made  to  him  by  the  defendant,  which  representations  were  made 
by  the  defendant  without  knowing  them  to  be  true,  and  which 
were,  in  fact,  outran,  and  which  were  made  for  the  purpose  of  ob- 
taining from  the  plaintiff  his  said  property,  plaintiff  delivered  said 
property  to  the  defendant  in  payment  of  said  supposed  liability. 
There  was  a  second  count  for  work  and  labor  which  requires  no 
notice  at  our  hands. 

There  is  testimony  tending  to  show  that  the  plaintiff's  infant  Bon 
carelessly  lighted  a  match  in  or  near  the  barn,  and  accidentally 
dropped  it  where  there  was  some  hay  which  became  ignited  and 
caused  the  burning  of  the  barn,  and  it  is  extremely  doubtfnl 
whether  there  is  testimony  enough  in  support  of  any  other  theory 
"  "Bee  note,  SO  Am.  Hep.  18». 
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to  warrant  a  finding  that  the  plaintiffs  son  did  not  barn  the  barn, 
as  alleged  by  him.  The  testimony  is  irreconcilably  conflicting  as  to 
whether  the  defendant  nude  any  representations  whatever,  innocent 
or  fraudulent,  to  the  plaintiff  about  his  son  having  horned  the  barn. 
Both  plaintiff  and  defendant  and  their  families  were  present  at  the 
place  of  the  Are,  immediately  after  it  occurred,  and  all  the  facts 
and  circumstances  attending  the  origin  of  the  fire,  so  far  as  they 
were  known,  were  equally  well  known  to  both  parties,  long  before 
the  payment  was  made  by  the  plaintiff  to  the  defendant.  These 
facts  were  the  basis  of  mnoh  discussion  and  inference,  and  the  testi- 
mony tends  to  show  there  was  much  neighborhood  talk  upon  the 
subject,  and  that  some  of  the  neighbors  suggested  a  suit,  and  some 
a  settlement.  The  court  instructed  the  jury,  that  in  order  to  a 
recovery,  it  devolved  upon  the  plaintiff  to  show  that  his  son  did 
not  burn  the  barn,  bnt  that  he  believed  he  did  burn  the  bam,  and 
that. he  was  liable  therefor,  when  he  parted  with  his  property,  and 
that  he  was  induced  so  to  believe  by  the  representations  of  the  de- 
fendant, and  that  suoh  representations  were  untrue.  An  instruc- 
tion, asked  by  the  defendant  and  refused  by  the  court,  required  the 
jury  to  find,  also,  that  the  representations  of  the  defendant  were 
fraudulently  made.  While  it  is  not  our  province  to  deal  with  the 
facts,  further  than  to  see  that  there  is  -testimony  enough  to  warrant 
a  submission  of  the  issues  raised  to  the  jury,  we  feel  constrained  to 
remark  that  we  cannot  escape  the  conclusion  that  the  chief  mistake 
made  by  the  plaintiff  was  in  supposing  himself  to  be  civilly  liable 
for  his  son's  negligenoe. 

It  is  settled  in  this  State  that  a  father  is  not  responsible  for  in- 
juries inflicted  through  the  negligence  or  willful  wrong  of  his  minor 
child.  Baker  v.  Haldeman,  24  Mo.  219.  The  plaintiff  therefore 
was  not  liable  to  the  defendant,  Burk,  for  the  value  of  his  barn, 
even  though  it  had  been  set  on  fire  by  the  plaintiff's  son.  If  the 
plaintiffs  son  had  fired  the  barn,  and  in  consequence  thereof,  but 
in  ignorance  of  the  fact  that  he  was  not  legally  liable  therefor,  the 
plaintiff  had  paid  the  defendant  the  amount  of  his  lose,  it  would 
not  be  pretended  that  he  could  recover  it  back.  But  it  is  eon- 
tended,  that  in  addition  to  the  mistake  of  law  made  by  the  plaintiff, 
he  was  induced  by  the  misrepresentations  of  the  defendant  to  be- 
lieve that  his  son  did  fire  the  barn,  and  that  as  this  belief  on  his  part 
caused  him  to  pay  the  defendant  the  sum  claimed,  it  constitutes  such 
a  mistake  of  fact  as  entitles  him  to  recover  back  the  sum  paid. 


APRIL  TERM,  1884.  253 


Needles  v.  Bark. 


There  can  be  no  question  that  where  money  has  been  paid  under 
a  mistake  of  fact,  which  causes  an  unfounded  belief  of  a  liability  to 
pay.  it  may  generally  be  recovered  back.  1  Pars.  Cont.  (6th  ed  )  465. 
But  it  is  also  true  that  in  order  to  entitle  a  person  to  recover  back 
money  paid  under  a  mistake  of  fact  the  mistake  must  be  as  to  a  fact 
which,  if  true,  would  make  the  person  paying  liable  to  pay  the  money, 
not  where  if  true  it  would  merely  make  it  desirable  that  he  should 
pay  the  money.  Aiken  v.  Short,  1  Hnrlst.  &  S.  210.  So  that  if 
the  alleged  representation  of  the  defendant  to  the  plaintiff,  that  his 
eon  had  burned  his  barn,  .was  a  mere  mistake,  this  would  not  of 
itself  suffice  to  warrant  a  recovery.  To  entitle  the  plaintiff  to  recover, 
it  should  be  shown,  not  only  that  the  plaintiffs  son  did  not  burn 
the  barn,  but  that  the  plaintiff  was  induced  by  the  representations 
of  the  defendant  to  believe  that  his  son  did  burn  the  barn,  and 
that  defendant  did  not  believe  his  representations  to  be  trne,  or 
knew  that  they  were  untrue;  in  other  words,  that  such  representa- 
tions were  fraudulently  made.  Where  money  is  paid  upon  the 
fraudulent  representation  of  a  fact  which,  if  true,  would  create  no 
legal  obligation,  but  would  naturally  excite  emotions  of  benevolence, 
sympathy  or  compassion,  and  superinduce  a  sense  of  moral  obliga- 
tion which  prompted  the  payment,  it  is  right  and  just  that  the  party 
paying  should  be  entitled  to  recover  back  the  sum  which  he  has  thus 
been  fraudulently  induced  to  pay.  If  a  simple  mistake  of  fact  which 
creates  no  legal  liability,  and  which  is  wholly  disconnected  from 
any  fraud,  induce  a  payment  of  money  to  one  who  is  lawfully  en- 
titled to  compensation,  but  not  from  the  party  paying,  while  then 
may  be  a  moral  obligation  to  return  the  money,  such  moral  obliga- 
tion cannot  be  made  the  basis  of  an  implied  legal  obligation  which 
▼ill  sustain  an  action. 
The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed.    '. 
All  concur. 
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The  covenant  implied  by  the  acceptance  of  a  deed  of  land,  expressly  » 

tng  against  all  claims  except  certain  taxes,  cannot  be  defeated  by  evidence 
that  the  warrantor  contemporaneously  and  orally  agreed  to  pay  such   taxes, 

ACTION  to  recover  taxes  paid.     The  opinion  states  the  point. 
The  defendant  had  judgment  below. 

Hoggets,  Oravmu  <t  Moon,  for  plaintiff  in  error. 

Bryant,  Boimet  <£  Waddill,  for  defendant  in  error. 

Bit,  J.  [Omitting  other  matters.]  This  suit  brings  u  to  a 
consideration  of  the  question  whether  it  is  competent  for  a  party, 
as  in  this  case,  to  accept  a  deed  -for  real  estate  with  an  express 
covenant  therein  to  warrant  and  defend  the  title  thereto  against  the 
claim  of  every  person  whatsoever,  save  and  exoept  taxes  of  1877, 
and  then  tarn  around  and  show  that  the  covenantor,  by  a  contem- 
poraneous parol  contract,  agreed  to  pay  the  taxes  thus  expressly 
excepted  by  the  written  contract  in  the  deed  so  excepted.  It  is  ele- 
mentary law  that  upon  the  execution,  delivery  and  acceptance  of  a 
deed  or  written  instrument  all  prior  or  cotemporaneons  parol  stipu- 
lations are  merged  in  the  deed  or  writing,  and  cannot  afterward 
be  set  np  to  contradict  or  vary  the  same.  It  is  scarcely  necessary 
to  refer  to  elementary  authority  or  adjudged  cases  to  establish  so 
plain  and  recognized  a  doctrine  as  this.  The  oases  referred  to  in 
the  brief  of  defendant  in  error  (ffooch  v.  Conner,  8  Mo.  391; 
Robbing  v.  Ayres,  10  Mo.  538;  47  Am.  Dec.  125,  and  2  Whart. 
Ev.,  §§  920,  921)  are  amply  sufficient  for  this  purpose.  There 
may  be  cases  seemingly  at  variance  with  this  well-established 
rule,  but  when  properly  considered,  they  will  be  found  to  tarn 
mainly  upon  questions  and  principles  altogether  different  from 
those  involved  in  the  case  at  bar.  Such,  we  think,  for  the  most 
part,  are  the  cases  cited  in  the  brief  of  plaintiff  in  error.  Neoidek 
v.  Meyer,  46  Mo.  600;  McDonnell  v.  Braynor,  63  Mo.  461,  and 
Laudman  v.  Ingram,  49  Mo.  319.     These  cases,  properly  consid- 
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erod,  go  to  the  extent  that  when  it  is  material  to  show  the  amount 
or  character  of  the  consideration  of  a  deed,  parol  evidence,  not  iu 
consistent  with  that  named  in  the  deed,  may  be  received.  The 
question  now  before  as,  as  we  think,  is  not  one  as  to  the  character 
or  the  amount  of  the  consideration,  which  is  clearly  and  expressly 
stated  in  the  deed,  but  one  as  to  the  force  and  effect  of  an  express 
covenant  in  the  deed,  and  the  admissibility  of  parol  evidence  to 
contradict  or  vary  the  same.  The  covenant  in  this  deed  especially 
saves  and  excepts  the  taxes  of  1877.  The  party  cannot  accept  a 
deed  with  snch  a  covenant  and  escape  its  force  and  effect  by  verbal 
protestations  and  stipulations  to  the  contrary.  If  he  does  not  like 
the  deed  with  snch  a  limitation  he  had  the  right,  and  it  was  his 
plain  duty,  not  to  accept  it  at  all.  He  was  not  compelled  to  do  so. 
By  its  acceptance  he  abandoned  and  waited  the  prior  written  agree- 
ment which  called  for  a  general  warranty.  This  prior  written 
agreement,  it  may  be  remarked,  was  executory  in  its  character  and 
the  delivery  and  acceptance  of  the  deed  in  question  abrogated  the 
prior  agreement,  and  thereafter  the  rights  and  liabilities  of  parties 
are  measured  and  determined  by  the  contracts  and  covenants  in  the 
deed  so  delivered  and  accepted.  Howes  v.  Barker,  3  Johns.  506; 
Crotier  v.  Russell,  9  Serg.  &  Rawle,  78;  Williams  v.  ffalknioai/,  19 
Pick.  387.  For  the  same  reasons,  we  think  that  the  plaintiff,  under 
the  pleadings,  evidence  and  admissions  in  the  cause,  could  not  re- 
caver  on  the  first  oonnt.  The  real  and  controlling  questions  under 
both  counts  were  substantially  the  same. 

Perceiving  no  error  in  the  record,  the  judgment  of  the  trial  court 
is  therefore  affirmed. 

Judgment  affirmed. 

Alio 
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Bosses  v.  Stat*. 

(71  Qa.  ML! 
Criminal  laie  — robbery  —  intimidation. 

The  defendant  f»lnelj  pretending  to  be  town  marshal,  seined  the  prosecutor, 
to  whom  another  was  showing  a  trick  at  cards,  shoved  him  against  a  wall, 
and  threatened  to  take  him  to  jail  unless  he  paid  him  money,  whereupon  the 
prosecutor  paid  him  money,  aa  he  said,  to  keep  from  going  to  jail  and  being 

'  bothered.     Held  robbery."    • 

/CONVICTION  of  robbery.     The  opinion  states  the  facta. 

Qurley  £  Ourley,  for  plaintiff  in  error. 

J.  W.  WalUrt,   solicitor-general,  for  State. 

Jackson.  0.  J.  The  defendant  was  convicted  of  the  offense  of 
robbery  and  sentenced  to  two  years'  imprisonment  in  the  penitentiary. 
He  moved  for  a  new  trial,  on  the  ground  that  the  verdict  is  con- 
trary to  law  and  the  evidence ;  the  court  refused  to  grant  the  mo- 
tion, and  he  excepted,  making  the  single  point  that  the  evidence 
does  not  support  the  verdict,  and  therefore  it  is  unlawful. 
•Bee  William*  v.  Stale,  12  Tex.  A  pp.  340. 
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The  facts  are,  when  analysed,  that  the  defeadant  pretended  that 
he  was  marshal  of  the  town,  had  on  a  star  designating  the  office, 
seised  the  prosecutor,  to  whom  another  was  showing  a  trick  at 
cards,  and  upon  the  exclamation  of  that  other,  "  there's  the  mar- 
ahil,"  poshed  him  against  the  wall,  threatened  to  take  him  to  jail 
unless  he  paid  him  money,  and  thus  extorted  from  him  18, 
which  he  said  he  paid  "  to  keep  from  going  to  jail,  and  he  did 
not  want  to  be  bothered." 

The  question  is,  do  these  facts,  in  any  view  which  the  jury  could 
take  of  them,  amount  to  robbery  ?  No  exception  is  taken  to  the 
judge's  charge ;  therefore  he  charged  the  exact  law  of  the  case. 

This  law  is  the  same  as  the  English  or  common  law  in  substance, 
"  intimidation"  being  substituted  for  "fear,"  in  our  Penal  Code . 
See  page  315  of  12th  Ga.,  the  case  of  Long  v.  State,  where  this 
court  holds  that  the  Code  makes  no  alteration  in  the  common 
law. 

In  the  same  case,  this  court  fully  expounds  the  law  of  this  case 
thus,  on  pages  318  and  319,  in  divisions  marked  6  and  7,  which 
exposition  is  a  close  and  correct  summary  of  the  common  law : 
"  Again,  threats  of  a  prosecution  amount  to  that  violence,  by  con- 
struction, which  constitutes  robbery,  only  in  one  instance,  and  that 
u  when  the  threat  is  to  prosecute  for  an  unnatural  crime  ;  and  it 
will  be  robbery,  whether  the  party  is  guilty  or  not.  So  abominable 
is  the  crime,  and  so  destructive  is  even  the  accusation  of  it  of  all 
socul  right  and  privilege,  that  the  law  considers  that  the  accusa- 
tion is  a  coercion  which  men  cannot  resist.  This  Beems  to  be  the 
only  case  in  which  a  threat  to  prosecute  will  supply  the  place  of 
sctoal  force.  So  that  threats  to  take  one  before  a  magistrate,  or  to 
prosecute  for  any  other  offense,  or  accusations  of  other  crimes,  al- 
though these  may  have  the  effect  of  extorting  money  or  property 
from  a  person,  do  not  make  the  transaction  a  robbery. 

"If  however  such  threats  or  accusations  are  accompanied  with 
force,  actual  or  constructive,  and  the  property  or  money  is  given 
up  in  consequence  of  this  force,  the  transaction  is  robbery.  Nor 
it  the  guilt  of  the  party  accused  any  defense  to  an  act  of  rob- 
bery. If  property  is  extorted  by  violence  upon  a  charge  of  larceny, 
or  any  other  crime,  the  offense  is  neither  justified  nor  mitigated  by 
his  guilt,  nor  aggravated  by  his  innocence.  The  law  will  not  allo« 
property  or  money  to  be  violently  taken  away  from  a  citizen 
because  he  happens  to  be  it  guilty  man.  He  is  liable  to  the  law,  i. 
Vol.  II  —  33 
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guilty,  slid  under  (he  protection  of  the  law,  whether  innocent  or 
guilty." 

These  principles  will  be  fouud  in  2  East's  Pleas  of  the  Crown 
from  p.  714  to  p.  736,  and  in  2  Bussell  on  Crimes,  p.  117  et  $eq. 
The  presumption  is  that  the  court  below  gave  them  to  the  jury, 
and  that  the  jury  found  that  the  money  was  extorted  from  the 
prosecutor  by  violence,  on  a  charge  of  gambling,  and  not  by  the 
mere  fear  of  a  criminal  prosecution  for  that  offense.  If  the  jury 
so  found,  and  there  is  evidence  of  violence  sufficient  to  support  the 
finding,  then,  under  the  decision  in  Long  v.  State,  the  verdict  is 
not  contrary  to  law  and  evidence. 

What  violence  is  proved?  The  prosecutor  was  seized,  shoved  and 
held  against  the  wall  and  threatened  to  be  taken  to  jail,  and  thus 
the  money  was  extorted  from  him.  True,  he  did  say  that  he  paid 
it  to  keep  from  going  to  jail,  and  he  did  not  want  to  be  bothered; 
but  the  jury  might  well  have  concluded,  that  whilst  the  fear  of  toe 
jail  did  enter  into  the  reason  of  his  delivery  of  the  money,  the  vio- 
lence of  the  defendant,  the  seizure  by  the  collar,  and  pressing  him 
against  the  wall  contributed  largely  to  it,  and  made  a  considerable 
part  of  that  "bother"  in  which  the  poor  country  darkey  was 
involved  when  in  ihe  clutches  of  these  town  sharks. 

Whilst  the  mere  arrest  of  him,  with  the  threat  to  take  him  to 
jail  (for  there  was  no  threat  to  take  him  to  a  magistrate  or  prose- 
cute him),  would  not  suffice  alone  to  make  a  case  of  robbery;  yet 
accompanied  with  this  ill-usage  and  violence  of  seizure,  pushing  and 
holding,  it  does,  according  to  Long  v.  State,  make  such  a  case. 

It  follows,  that  whilst  the  case  on  the  facts  may  be  close,  yet 
there  is  evidence  of  force  as  well  as  intimidation  about  the  jail;  the 
transaction  itself  is  violative  of  all  honesty  and  decency;  and  whilst 
this  court  will  rule  the  law  as  it  understands  it,  it  will  not  strain  it 
one  jot  or  tittle  to  shield  the  perpetrator  of  snoh  an  outrage. 

Judgment  affirmed. 
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I  to  prohibit  the  sale  of  Intoxicating  liquors  within  certain 
limits  1b  not  unconstitutional,  m  referring  to  more  than  one  subject  or  con- , 
ttiniug  matter  different  from  the  title,  because  It  also  provides  against  the 
ml*  of  Plantation  Bitters  or  other  Intoxicating  bitten  sold  ooder  the  name 
of  patent  medicines. 

CONVICTION  of  illegally  selling  spirituous  liquors.    The  opin- 
ion states  the  case. 

Btit  £  /ieil,  for  plaintiff  in  error. 

9.  F.  Outer,  solicitor-general,  for  State. 

Hall,  J.  The  defendant  was  tried  and  found  guilty  of  selling 
ipirituons  liquors  in  quantities  less  than  &  gallon  without  first  tak- 
ing and  subscribing  the  oath  required  by  law.  This  is  one  of  the 
counts  in  the  indictment  on  which  the  jury  based  their  finding. 
The  other  count  on  which  they  found  charged  him  with  "  selling 
■ad  Tending  a  certain  quantity  of  intoxicating  bitters,"  nnder  the 
name  of  "  patent  medicine,"  and  also  a  certain  quantity  of  intoxi- 
cating liquor  "  within  two  miles  of  the  male  academy,"  and  within 
the  same  distance  of  the  "female  academy,  at  Alpharetta,"  in  the 
county  of  Hilton. 

Thin  last  count  is  founded  upon  an  act  of  the  general  assembly, 
entitled  "An  act  to  prohibit  the  sale  of  intoxicating  liquors  within 
certain  limits  of  the  depot  on  the  Atlanta  and  Richmond  Air-Line 
railroad,  at  Duluth  in  the  county  of  Gwinnett,  or  within  two  miles 
of  the  male  or  female  academy  at  Alpharetta,  in  the  county  of  Hil- 
ton, or  within  one  mile  from  the  center  of  the  town  of  Chickasa- 
whatchie,  in  Terrell  county,  or  within  one  mile  from  the  depot 
building  in  the  town  of  Hilner,  on  the  Macon  and  Western  railroad," 
approved  February  28,  1874.  By  the  first  section  of  this  act,  it  is 
nude  unlawful  "  for  any  person  or  persons  to  sell  or  rend  any  in- 
toxicating liquors,  Plantation  Bitters,  or  other  intoxicating  bitters 
told  nnder  the  name  of  patent  medicines,"  within  the  limits  of 
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either  of  the  places  named  in  the  title.  A  violation  of  this  provis- 
ion of  the  statute  is  declared  a  misdemeanor,  and  the  offender  is 
subjected  to  the  punishment  prescribed  for  retailing  without  license. 
Acta  1871,  pp.  311,  919. 

It  is  insisted  that  this  act  is  unconstitutional  upon  two  grounds, 
viz.:  let,  That  it  "refers  to  more  than  one  subject-matter,"  and 
2d,  that  it  "contains  matter  different  from  what  is  expressed  in 
the  title  thereof."  Constitution  of  1868,  art  iii.,  §  4,  4  5;  Code 
of  1873,  §  5056. 

1.  The  last  point  will  be  first  considered.  The  title  indicates  the 
prohibition  of  the  sale  of  "  spirituous  liquors  "  only,  while  the  body 
of  the  act  prohibits  "  the  Bale  of  Plantation  Bitters,  or  other  intoxi- 
cating bitters  sold  under  the  name  of  patent  medicine."  It  is  in- 
sisted that  these  bitters  are  matters  different  from  the  spirituous 
liquors  set  oat  in  the  title.  The  evidence  in  this  case  makes  it 
clear  that  they  belong  to  tbe  same  family.  They  are  given  a  capti- 
vating or  popular  name  in  order  to  conceal  their  real  character. 
Tbey  are  professedly  manufactured  and  sold  as  a  medicine,  while 
in  fact  they  are  used  as  a  beverage.  This  clause  of  the  Constitu- 
tion "does  not  require  that  the  title  should  contain  a  synopsis  of 
the  law,  but  that  the  act  should  contain  no  matter  variant  from  the 
title."  Martin  v.  Broach,  6  Ga.  27;  60  Am.  Dec.  306.  The 
general  object  of  tbe  law  is  all  that  need  he  indicated  by  the  title. 
To  go  further  and  require  every  end  and  means  necessary  or  con- 
venient for  tbe  accomplishment  of  this  general  object  to  be  enum- 
erated in  the  title,  would  go  beyond  the  purpose  of  the  authors  of 
this  clause.  They  intended  by  it,  among  other  things,  to  remedy  a 
practice,  "by  which  through  dexterous  management  clauses  were 
inserted  in  bills  of  which  the  title  gave  no  intimation,  and  their 
passage  secured  through  legislative  bodies  whose  members  were  not 
generally  aware  of  their  intention  and  effect."  Cooley's  Const. 
Lim.  143.  This  salutary  restriction  was  never  intended  to  embar- 
rass, but  was  designed  to  prevent  vicious  and  fraudulent  legislation. 
This  constitutional  restriction  originated  in  this  State,  and  is  first 
found  in  the  Constitution  of  1798.  It  grew  out  of  a  striking  in- 
cident in  our  history.  The  act  of  the  17th  January,  1795,  well 
known  as  the  Yazoo  act,  under  the  patriotic  and  commendable  pur- 
pose of  paying  tbe  late  State  troops,  and  of  "  protecting  and  sup- 
porting the  frontier  settlements,"  as  its  title  declared,  made  a  large 
grant  of  land  to  a  private  company  of  speculators;  and  when  the 
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fraud  was  discovered,  it  gave  rise  to  a  controversy  of  a  very  deter- 
mined and  earnest,  if  not  angry  character,  which  lasted  for  many 
years.     Savannah  t.  Stale,  i  Ga.  38. 

None  of  the  decisions  made  by  oar  courts  ever  went  farther  than 
to  require  that  it  would  be  sufficient  "  if  the  title  was  descriptive 
generally  of  the  purposes  of  tho  act,  and  that  it  was  not  necessary 
that  it  should  particularize  tho  several  provisions  contained  in  the 
body  of  the  act"  All  that  was  essential  to  its  validity  was  that  it 
should  not  contain  matter  "different  from  what  is  expressed  in 
the  title."  Green  v.  Mayor,  etc.,  Oharlton,  368;  Smith  v.  Oliver, 
Dudley,  191,  and  numerous  decisions  of  this  court  and  the  courts 
of  other  States  whose  Constitutions  contain  a  similar  provision, 
cited  in  note  7,  Gooley's  Oonst.  Lim.  178. 

2.  Whether  expressed  or  not,  it  would  seem  to  follow,  from  this 
restriction,  that  the  act  should  not  refer  to  more  than  one  subject- 
matter;  at  least  this  requirement,  if  not  necessarily  involved  in  the 
idea,  is  essential  to  the  completion  of  the  policy  it  enjoins. 

What  is  the  subject-matter  of  the  enactment  in  question?  It  is 
the  prohibition  of  the  sale  and  vending  of  spirituous  liquors,  as  has 
been  shown;  it  does  not  matter  whether  these  liquors  were  of  one 
kind  or  another,  or  whether  they  were  mixtures  of  each  other,  or 
contained  some  other  ingredient;  they  are  still  intoxicating  liquors; 
they  an)  not  drugs  or  medicine.  We  apprehend  that  it  was  com- 
petent for  the  general  assembly  to  declare  what  should  be  spirituous 
liquors,  and  this  is  all  that  has  been  done  in  this  instance.  We  all 
know  from  observation  at  least,  that  many  of  these  vile  compounds 
are  more  hurtful  in  their  effects  than  would  be  pure  liquor;  and  we 
are  satisfied  that  in  many  instances  the  introduction  of  snch  foreign 
ingredient  has  been  resorted  to  as  a  device  to  evade  the  force  of  the 
laws  regulating  the  time  and  mode  and  places  of  retailing  and  rend- 
ing spirituous  liquors. 

I  he  selling  and  vending  spirituous  liquors  being  then  the  single 
subject- matter  of  the  act,  how  can  a  specification  of  divers  localities, 
widely  separated  it  may  be,  in  which  their  sale  is  prohibited,  give 
countenance  to  the  objection,  that  the  act  embraces  more  than  one 
subject-matter.  Undoubtedly  the  legislature  had  the  power  to 
make  this  inhibition  general,  and  having  this  power,  it  would  seem 
that  they  might  confine  it  to  certain  specified  localities.  This  has 
been  done  for  many  years  past,  and  quite  a  number  of  the  acts  of 
the  general  assembly  have,  in  this  form  and  by  a  similar  combina- 
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tion,  provided  for  these  police  regulations  for  widely  separated 
places.  The  liquor  license,  for  example,  is  controlled  by  different 
regulations  in  incorporated  towns,  cities  and  villages  from  those 
that  obtain  elsewhere.  What  might  prove  a  good  provision  for  one 
locality  might  be  very  insufficient  for  another. 

The  practice  of  the  various  departments  of  the  government,  as  a 
means  of  collateral  interpretation,  is  not  to  be  rejected  by  the  courts, 
in  passing  upon  the  constitutionality  of  a  law.  It  is  entitled  to 
consideration  and  weight,  especially  in  view  of  another  settled  rule. 
that  a  law  is  not  to  be  set  aside  unless  its  conflict  with  the  provisions 
of  the  Constitution  is  plain  and  obvious.  Wellborn  v.  Eater,  70 
Ga.a90. 

We  do  not  think  that  the  cases  of  Bx  parte  Conner,  61  Ga.  571; 
King  v.  Banks,  61  Ga.  20,  relied  upon  by  counsel  for  plaintiff  in 
error,  are  in  point  here.  These  cases  determined  nothing  farther 
than  that  it  is  not  competent  for  the  general  assembly  to  enact  a 
law  creating  three  separate  and  distinct  corporations,  or  reviving 
by  name  three  charters  which  had  become  obsolete,  or  incorporating 
two  towns  by  one  and  the  same  act. 

Speaking  for  the  court  in  the  first  of  these  cases  McCav,  J., 
says:  "  This  act  has  for  its  avowed  purpose  the  creation  of  three 
separate  corporate  bodies,  and  as  we  think,  comes  exactly  within 
the,extent  and  scope  of  this  prohibition.  The  evident  intent  was 
to  prevent  what  is  commonly  known  as  '  logrolling,'  passing  through 
a  measure  not  on  its  own  merits,  by  combining  it  with  other  meas- 
ures, and  thus  pulling  them  through  by  virtue  of  their  combined 
strength.  This  bill  (act?)  is  also  one  for  private  benefit,  and  makes 
just  the  case  provided  for."  "  A  fertile  imagination  can  always  get 
up  some  sort  of  a  thread  that  will  connect  ideas  however  incongruous- 
The  thread  suggested  here  is  that  these  companies  have  a  common 
purpose.  But  that  is  true  of  two  railroads  or  two  banks."  The 
distinctions  between  what  are  incongruous  subjects  of  legislation 
in  the  same  act  are  pointed  out  and  enforced  with  equal  clearness 
by  Jackson,  J.,  in  the  last  of  the  above  cited  cases,  where  the 
principle  was  applied  to  two  municipal  corporations  included  in  the 
same  act.  Each  of  these  corporations  was  a  new  being;  a  separate 
and  distinct  entity,  having  no  connection  with,  or  dependence 
upon  each  other.  But  can  this  be  true  of  police  regulations?  We 
think  not. 

In  Alien  v.  Tison,  50  Oa.  374,  this  court  held,  that  an  act  author- 
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wing  two  counties,  Lee  and  Butts,  to  issue  bonds  to  erect  court- 
houses in  each  of  these  counties,  was  not  obnoxious  to  this  consti- 
tutional provision,  bat  was  a  valid  act.  This  decision  was  before 
the  court  when  the  two  last  were  made,  and  was  not  referred  to  as 
opposing  the  views  then  taken.  In  truth,  there  is  no  conflict  be- 
tween them. 

Such  is  not  only  the  view  taken  by  this  court  of  this  constitu- 
tional provision,  but  by  nearly  if  not  quite  all  of  the  other  States 
having  similar  restrictions  in  their  Constitutions.  See  Cooley 
Const.  Lim.  144,  145,  marginal  pages  and  notes,  especially  Woodson 
t.  Murdoch.  32  Wall.  351;  State  v.  County  Judge  of  Davie  County, 
'I  Iowa,  3S0;  Brhnger  v.  Boneau,  61  111.  94,  especially  pp.  98,  99, 
where  the  precise  question  made  here  is  dealt  with,  and  Indiana 
Cent.  R.  v.  Pott*,  7  Ind.  68L 

Without  very  grave  reasons  we  cannot  come  to  a  conclusion  which 
would  upturn  and  destroy  much  valuable  and  indeed  indispensable 
local  legislation  enacted  for  many  years  past  for  the  preservation  of 
the  peace,  good  order  and  morals  of  citizens  of  the  State,  residing 
in  its  various  towns,  cities  and  villages  and  other  localities  requir- 
ing the  protection  extended  to  them  by  the  various  enactments 
similar,  if  not  identical  in  every  particular,  with  the  one  now  nnder 
eonsidention. 

Judgment  affirmed. 


Mo  Am  v.  Covington. 


ConBtUuMonal  lav  —  impairing  contract— judgment. 

A  judgment  (or  a  tort  is  trot  a  "  contract "  within  the  provision  of  the  Federal 
CdMtttation  forbidding  the  States  to  pass  laws  Impairing  the  obligation  of 


B 


ILL  for  injunction  against  sale  of  homestead.    The  opinion 
states  the  case. 


Newman  of  Attaway,  W.  A.  &  G.  I.  Teaeley  and  67.  R.  Brown, 
for  plaintiff  in  error. 

IF.  T.  Wofford,  C.  D.  Maddox  and  R.  B.  Trippe,  for  defendants. 
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Hall,  J.  The  question  to  be  determined  here  is,  whether  a 
judgment  consequent  upon  an  action  for  a  tort,  growing  oat  of  the 
wrongful  conversion  of  personal  property,  is  a  contract  within  the 
meaning  of  article  1,  section  10,  paragraph  1,  of  the  Constitution 
of  the  United  States,  which  forbids  a  State  to  pass  any  law  impair- 
ing the  obligation  of  a  contract.  The  execution  under  which  the 
homestead  exemption  was  sold  was  obtained  prior  to  the  adoption 
of  the  State  Constitution  of  1838.  If  therefore  that  judgment  was 
the  result  of  a  suit  founded  upon  a  contract,  then  according  to  the 
case  of  Gunn  v.  Barry,  15  Wall.  610,  the  homestead  set  apart  to 
the  defendant  therein  was  subject  to  levy  and  sale,  notwithstanding 
the  prohibition  contained  in  the  Constitution  of  1868,  and  the  in- 
junction prayed  in  this  case  should  not  have  been  ordered;  bnt  if  it 
was  not  rendered  in  a  suit  upon  a  contract,  as  it  evidently  was  not. 
then  the  propriety  of  ordering  the  injunction  will  depend  upon  the 
further  question,  whether  such  a  judgment  was  of  itself  a  contract 
between  the  parties  thereto.  That  it  is  a  "  debt  of  record  "  will 
not  be  disputed.  In  order  to  constitute  a  contract,  there  must  be 
an  agreement,  either  express  or  implied,  between  parties  for  the 
doing  or  not  doing  of  some  specific  thing.  Code,  §  3714.  This 
agreement  becomes  a  contract  of  record  when  it  has  been  declared 
and  adjudicated  by  a  court  having  jurisdiction,  or  when  it  is  "en- 
tered of  record,  in  obedience  to,  or  in  carrying  out  the  judgment 
of  a  court."  Code,  §  2716.  It  is  essential  to  a  contract  that  the 
parties  assent  to  its  terms.  Code,  §§  2730,  2727.  How  can  this 
be  predicated  of  a  tort  to  either  person  or  property?  In  Todd  v. 
Crumb,  5  McLean,  172,  it  was  distinctly  held  that  a  judgment  was 
not  an  agreement,  contract  or  promise  in  writing.  So  also  in 
Bidleson  v.  Wkytel,  3  Burr.  1548.  In  Garrison  v.  Cily,  21  Wall. 
203,  it  was  said  by  Field,  J.,  who  delivered  the  opinion,  "  It  may 
be  doubted  whether  a  judgment  founded  ou  an  agreement,  express 
or  implied,  is  a  contract  within  the  meaning  of  the  constitutional 
prohibition.  It  is  sometimes  called  by  text-writers  a  contract  of 
record,  because  it  establishes  a  legal  obligation  to  pay  the  amount 
recovered,  and  by  a  fiction  of  law  where  there  is  a  legal  obligation 
to  pay,  a  promise  to  pay  is  implied.  But  it  \b  not  perceived  how 
this  fiction  can  convert  the  result  of  a  proceeding  not  founded  on 
an  agreement,  express  or  implied,  but  upon  a  transaction  wanting 
the  assent  of  the  parties,  into  a  contract,  within  the  meaning  of  the 
Federal  Constitution,  which  forbids  any  legislation  impairing  its 
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obligation.  The  purpose  of  the  constitutional  prohibition  was  the 
maintenance  of  good  faith  in  the  stipulations  of  parties  against  any 
State  interference.  If  no  assent  be  given  to  a  transaction,  no  faith- 
is  pledged  with  respect  to  it,  and  there  would  seem  in  such  a  case 
to  be  no  room  for  the  operation  of  the  prohibition."  It  seems  to 
have  been  long  settled  that  claims  arising  from  a  tort,  and  not  from 
a  contract,  are  not  protected  from  legislative  interference  by  this 
provision  of  the  Constitution  of  the  United  States.  Daeh  v.  Van 
Sleek,  7  Johns.  177;  5  Am.  Dec.  291;  Amy  v.  Smith,  1  Litt. 
<Ky.)336;  Tha yer  v.  Seavey,  11  Me.  284.  In  Robinson  v.  Hum, 
13  Wis.  311,  it  is  distinctly  held,  that  "  those  rights  which  the  law 
gives  to,  or  obligations  which  it  imposes  upon  persons  in  certain 
relations,  independently  of  any  stipulations  which  the  parties  them' 
selves  have  made,"  are  not  within  the  protection  of  this  clause.  An 
Tin  interrupted  and  unbroken  current  of  authorities  has  settled  that 
a  State  may  pass  laws  divesting  vested  rights,  not  connected  with  and 
forming  an  essential  part  of  the  obligation  of  a  contract,  without  in- 
fringing the  Constitution  of  the  United  States.  Among  many  others 
re  cite  Charles  River  Bridge  v.  Warren  Bridge  Co.,  11  Pet.  120;  Walls 
t.  Merger,  8  Pet  88;  Satferlet  v.  Mathtrson,  2  Pet.  413.  For  a  full  and 
ntisfactory  review  of  the  authorities  upon  the  questions  raised  in  this 
case,  we  refer  to  the  exhaustive  and  able  opinion  of  Fksiceh,  J.,  in 
Stale  v.  Mayor,  etc.,  of  New  Orleans,  32  La.  Ann.  709,  714-717, 
udl  also  to  Foreyth  v.  Marberry,  Charlton,  321.  The  counsel  for 
the  plaintiffs  in  error  relied  with  much  confidence  upon  an  expres- 
sion used  by  Wabner,  Ch.  J.,  in  his  dissenting  opinion,  in  Fannin 
t.  Ihirdin,  54  Ga.  482,  in  which  it  is  contended  he  bro-idly  asserted 
that  a  judgment  was  a  contract  of  record,  and  that  an  act  of  the 
legislature  which  authorized  proceedings  to  reduce  its  amount  was 
repugnant  to  this  clause  of  the  Constitution  of  the  United  States, 
ud  was  a  mere  nullity;  but  we  apprehend  that  this  eminent  judge 
never  meant  to  carry  this  principle  to  the  extent  claimed.  He  was 
laving  down  the  law  applicable  to  the  case  before  him,  which  was  a 
judgment  in  a  suit  founded  on  a  promissory  note  made  before  the 
commencement  of  the  late  war,  for  good  money  loaned  to  the  maker 
of  tlicnote.  This  amount,  although  in  judgment,  had  been  reduced 
to  conform  to  the  standard  of  Confederate  values,  under  the 
wood  section  of  the  so-called  "Relief  Act"  of  1868,  and  upon  a 
motion  to  set  aside  the  judgment,  so  reducing  the  amount  of 
the  former  judgment,  and  which  came  up  for  review  before 
Tot.  LI  — 84 
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this  court,  the  chief  justice  used  the  language  cited,  He  was 
not  dealing  with  the  power  of  the  legislature  to  modify  and 
prevent  the  enforcement  of  judgments  founded  on  torts,  agsiust 
homesteads  and  exemptions  set  apart  to  heads  of  families  for  the 
use  and  support  of  such  families,  and  we  are  reluctant  to  conclude 
that  he  would  have  go  applied  the  principle.  Indeed  he  does  not 
seem  to  hare  considered  how  far  the  legislature  had  the  power  to- 
interfere  with  vested  rights,  without  encroaching  upon  the  pro- 
vision of  the  Constitution  of  the  United  States  which  protects  the 
obligation  of  contracts  from  such  interference. 

On  the  question  here  considered  we  rest  our  judgment  in  this 
case,  not  deeming  it  either  necessary  or  proper  to  pass  upon  the 
other  important  questions  raised  by  the  record,  and  particularly 
upon  the  effect  of  the  homesteader's  discharge  in  bankruptcy,  upon 
the  judgment  making  the  sale  of  his  homestead;  for  the  purposes 
of  this  case,  it  is  quite  immaterial  whether  it  was  extinguished  by 
the  discharge  or  not 

Judgmmt  affirmad. 


OUSJTCKOHAM   T.  NATIONAL  BANK  OF  AUGUSTA. 

mo*,  tow 


o  giTen  for  lossee  in  a  speculation  in  cotton  "  futures  "  Is  voW 
•Ton  in  the  hands  of  an  innoceot  purchaser.  > 

ACTION  on  a  promissory  note.     The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

Fatter  &  Lamar,  for  plaintiff  in  error. 

Prank  H.  Miller,  for  defendant. 

Blakdfobd,  J.  The  bank  sued  Cunningham  on  a  promissory 
note,  to  which  action  the  defendant  pleaded,  in  substance,  that  the 
note  was  given  to  Warren,  Wallace  &  Co. ,  the  payees,  to  make  pood 
and  pay  any  losses  that  might  accrue  in  a  certain  wagering,  gam- 

■Bee  Whtomdc*  t.  Bimt (07  Ind.  191),  49  Am.  Rep.  441;  Aatft ▼.  SbBMdy.  * 
Hack.  (D.  C.)  84*. 
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bling,  immoral  and  illegal  contract  for  the  purchase  of  certain  cot- 
ton, with  the  intention  and  understanding  by  both  parties  that  the 
cotton  was  not  to  be  delivered  to,  or  received  by  defendant;  that  there 
was  to  be  »  settlement  at  a  future  day,  when  the  defendant  was  to 
receive  or  pay  the  difference  between  the  contract  price  and  the 
market  price  on  the  day  the  settlement  was  to  be  made.  etc.  This 
plea  was  demurred  to  by  the  plaintiff,  and  the  court  sustained  the 
demurrer,  upon  the  ground  that  the  plea  did  not  aver  that  plaint- 
iff was  not  a  bona  Jtds  holder  of  the  note  sned  on  before  due, 
and  without  notice,  the  note  being  payable  to  Warren,  Wallace  & 
Co.,  and  dae  twelve  months  after  date;  and  dismissed  defendant's 
plea.  To  this  ruling  the  defendant  excepted,  and  the  same  is  now 
here  assigned  as  error. 

tt  is  manifest  that  the  consideration  of  the  note  sued  on  is 
for  and  on  account  of  dealings  commonly  called  "futures."  Is 
such  a  transaction  in  the  nature  of  gaming?  If  so,  then  the 
note  was  void  at  the  time  it  was  given,  and  no  subsequent  trans- 
action could  revive  or  give  vitality,  or  any  legal  validity,  to  n  con- 
tract thus  tainted  and  poisoned  at  its  birth.  It  came  into  the 
world  still-born,  though  odorous  with  crime,  and  no  subsequent 
transactions  in  relation  thereto  could  cleanse  it  or  give  it  any  vital- 
ity, into  whosesoever  hands  it  might  come.  A  note  tainted  as  this 
is  said  to  be  will  be  considered  as  giving  notice  itself  of  its  illegal 
and  criminal  birth  and  origin,  to  whomsoever  it  may  come.  The  plea 
expressly  alleges  the  transaction  to  bo  '•  a  wagering  and  gaming 
contract."  But  what  is  the  transaction  termed  "futures"?  It 
is  this,  one  person  says  that  I  will  sell  you  cotton  at  a  certain  time 
in  the  future  for  a  certain  price  ;  you  agree  to  pay  that  price,  know- 
ing that  the  person  you  deal  with  has  no  cotton  to  deliver  at  the 
time,  but  with  the  understanding  that  when  the  time  arrives  for  de- 
livery yoa  are  to  pay  him  the  difference  between  the  market  value 
of  that  cotton  and  the  price  you  agree  to  pay,  if  cotton  declines,  and 
if  cotton  advances,  he  is  to  pay  you  the  difference  between  what 
yon  promised  to  give  and  the  advanced  market  price.  If  this  is 
not  a  speculation  on  chances,  a  wagering  and  betting  between  the 
parties,  then  we  are  unable  to  understand  the  transaction.  A  bet- 
ting on  a  game  of  faro,  brag,  or  poker,  cannot  be  more  hazardous, 
dangerous  or  uncertain.  Indeed  it  may  be  said  that  these  animals 
are  tame,  gentle  and  submissive,  compared  to  this  monster.  The 
law  has  caged  thorn,  and  driven  them  to  their  dens  ;    they  have 
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been  outlawed,  while  this  ferocioaa  beast  hat  been  allowed  to  stalk 
■about  in  open  mid-day,  with  gilded ,  signs  and  naming  advertise- 
menU,  to  lure  the  unhappy  victim  to  its  embrace  of  death  and  de- 
struction. What  are  some  of  the  consequences  of  these  specula- 
tions on  "futures?"  The  faithful  chroniclers  of  the  day  hare  in- 
formed us,  as  growing  directly  out  of  these  nefarious  practices,  that 
there  have  been  bankruptcies,  defalcations  of  public  officers,  em- 
bezzlements, forgeries,  larcenies,  and  death.  Certainly  no  one  will 
contend  for  one  moment,  that  a  transaction  fraught  with  such  evil 
consequences  is  not  immoral,  illegal,  and  contrary  to  public  policy. 
In  the  case  of  Rudolf  v.  Winter*,  1  Neb.  126,  the  Supreme  Court 
of  that  State  held,  "  that  a  contract  to  operate  in  grain  options,  to 
be  adjusted  according  to  the  difference  in  the  market  value  thereof, 
is  a  contract  for  a  gambling  transaction  which  the  law  will  not 
tolerate.  It  is  contra  bonot  mores,  and  against  public  policy."  We 
recognize  this  ruling  to  be  sound,  and  we  adopt  the  same.  This 
was  also  ruled  by  the  Supreme  Court  of  Illinois,  79  HI.  328;  like- 
wise in  Wisconsin,  55  Wis.  354;  52  Wis.  593;  83  HI.  38;  58  Iowa, 
713;  Hawleyv.  Bibb,  69  Ala.  52;  65  Me.  674;  11  Hun,  473;  71  S". 
Y.  426;56N.  Y.  230;  6  Mo.  App.206;  39  Mich.  337;  40  Mich.  432; 
101  Mass.  145;  7  Bias.  540, 338;  8  Bradw.  467;  5  Moore,  571;  68  Ga. 
124,  296. 

The  Supreme  Court  of  Pennsylvania  in  Bruce't  Appeal,  55  Penn. 
St.  298,  299,  Thompson,  J.,  delivering  the  opinion,  say:  "Any 
thing  which  induces  men  to  risk  their  money  or  property,  without 
any  other  hope  of  return  than  to  get  for  nothing  any  given  amount 
from  another,  is  gambling,  and  demoralizing  to  the  community,  ne 
matter  by  what  name  it  may  be  called.  It  is  the  same,  whether  the 
promise  be  to  pay  on  the  color  of  a  card  or  the  neatness  of  a  horse, 
and  the  same  numerals  indicate  how  much  is  lost  or  won  in  either  case 
and  the  losing  party  has  received  just  as  much  for  the  money  parted 
with  in  the  one  case  as  the  other,  vis.,  nothing  at  all.  The  lucky 
winner  is,  of  course,  the  gainer,  and  will  continue  so  until  fickle  for- 
tune in  due  time  makes  him  feel  the  woes  he  has  inflicted  on  others. 
All  gambling  is  immoral;  the  losses  incident  to  the  practice  disclosed 
*  *  *  have  contributed  more  to  the  failures  and  embezzlements 
of  public  officers,  clerks,  agents,  and  others  acting  in  fiduciary  re- 
lations, public  and  private,  than  any  other  known,  or  perhaps  all 
other  causes;  that  in  the  train  of  its  evils  there  is  a  vast  amount 
of  misery  and  suffering  by  persons  entirely  guiltless  of  any  partici- 
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nation  in  the  cause  of  it."  To  oar  mind,  this  is  a  true  statement 
of  the  transaction  set  forth  in  the  pleas  of  the  plaintiff  in  error; 
nothing  that  we  could  say  wonld  add  to  the  picture  so  ably  drawn 
by  the  learned  judge.  See  also  68  Penn.  St  173;  89  Penn.  St  89; 
87  Penn.  St.  G3. 

It  is  insisted  by  the  able  and  distinguished  counsel  for  the  de- 
fendant in  error,  that  as  the  bank  was  a  bona  fide  purchaser  before 
due,  without  notioe  of  the  consideration  of  the  note  sued  on,  it 
is  protected  from,  and  not  affected  by,  the  defense  set  up  by 
plaintiff  in  error. 

To  this  position  our  Code,  §  2753,  is  a  sufficient  reply;  it  is  pro- 
vided as  follows :  "  Gaming  contracts  are  void,  and  all  evidences 
of  debt  or  incumbrances  or  hens  on  property  executed  upon  a  gam- 
ing consideration  are  void  in  the  hands  of  any  person."  68  Ga. 
124,  396;  Code,  §  2785;  65  Ga.  131;  1  Dan.  Neg.  Inst,  §  807. 

While  it  is  true  that  this  court  has  decided  that  an  agent  may 
recover  from  his  principal  moneys  expended  in  the  purchase  of 
cotton  futures  for  him  at  his  instance  and  request,  it  will  be  ob- 
served that  the  present  case  does  not  involve  the  principle  so  de- 
cided. See  45  Ga.  501;  59  Ga.  26;  64  Ga.  184.  We  are  not  pre- 
pared to  say  that  we  will  be  bound  in  the  future  by  the  decisions 
last  referred  to,  when  the  same  are  reviewed  as  the  law  directs,  ot 
what  oar  judgment  may  be  upon  such  consideration.  The  judg- 
ment of  the  court  below  sustaining  the  demurrer  to  the  pleas  of  the 
plaintiff  in  error,  the  defendant  below,  is  reversed. 

Judgment  reversed. 


Wimok  v.  Whits. 


Matter  and  tenant  —  amtraetor  —  rub-eontraetor. 

Where  a  municipal  ordinance  requires  the  owner  of  materials  forming  an  ob- 
■traction  in  a  street  to  prepare  and  place  lights  thereon  with  such  care  and 
diligence  ae  reasonably  to  secure  their  burning  till  daylight,  such  owner  is 
liable  to  third  persons  for  injuries  Incurred  through  negligence  In  the  per- 
formance of  this  duty  either  by  himself  or  by  a  contractor  in  his  employ 
and  even  if  the  lights  were  extinguished  by  an  unknown  cause.* 
•See  ttMU  v.  Jfojwr,  etc.,  ow  Md.  003. 
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GTION  for  personal  injary  by  negligence.     The  opinion  » 
the  case.     The  plaintiff  had  judgment  below. 


Frank  A.  Arnold,  for  plaintiffs  in  error. 
Mtifodge  £  Haygood,  for  defendant. 

Hall,  J.  The  uwner  of  a  lot  in  the  city  of  Atlanta  contracted 
with  the  defendants  Lo  furnish  material  and  lay  a  pavement  on  the 
street  adjoining  said  lot.  The  defendants  hauled  the  brick  for  lay- 
ing the  pavement,  and  piled  them  up  in  the  gutter  beside  the  place 
where  the  work  was  to  be  done.  They  engaged  the  services  of  one 
Backus  to  provide  the  sand  and  lay  the  brick,  agreeing  to  pay  him 
a  stipulated  price  per  yard  for  the  work.  Having  no  lamps  of  their 
own,  they  also  requested  Backus  to  provide  signal  lights  and  place 
them  npon  the  brick,  while  the  improvement  was  going  on  and 
while  the  street  was  obstructed.  The  plaintiff,  in  going  along  the 
sidewalk  at  night,  and  for  the  want  of  a  light,  as  she  alleged  and 
proved  on  the  trial,  came  in  contact  with  the  brick  deposited  at  that 
point,  and  was  seriously  injured.  She  brought  her  snit  against 
these  contractors  to  recover  damages  for  the  injuries  she  sustained. 
Among  other  defenses  set  up  by  them,  was  the  fact  that  Backus 
was  the  contractor  in  charge  of  the  work  at  the  time  of  the  action, 
and  he,  if  any  one,  was  liable  for  the  wrong,  and  that  they  were  not 

To  this  defense  two  replies  were  made.  First,  that  Backus  was 
not  a  contractor,  bat  merely  the  servant  of  the  defendants,  who 
were  in  fact  the  contractors  and  the  responsible  parties  for  the  in- 
jury. Second,  that  whether  Backus  was  a  contractor  or  not  was 
immaterial,  inasmuch  as  the  defendants  were  the  owuera  of  the 
material  which  caused  the  injury,  and  were  required  by  the  ordi- 
nances of  the  city  to  put  lights  thereon  at  dark,  and  "  so  to  place 
",nd  prepare  thorn  with  such  diligence  and  care  as  to  provide  and 
tesonably  insure  the  burning  thereof  until  daylight,"  and  that  they 
could  not  escape  responsibility  to  any  one  injured  by  carelessness 
in  this  respect  by  agreeing  with  another  to  discharge  this  duty  to 
the  public  which  had  in  express  terms  been  enjoined  upon  them 
by  law. 

1.  "Unquestionably,"  says  Williams,  J.,  who  delivered  the 
judgment  of  the  court  in  Pickard  v.  Smith,  10  C.  B.  (N.  S.)  470 
( 1 00  E.  C.  L.  B. ),  "  no  one  can  be  made  liable  for  an  act  or  breach 
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ot  dot;,  unless  it  be  traceable  to  himself  or  Ma  servant  or  servants 
in  the  coarse  of  his  or  their  employment.  Consequently,  if  an  in- 
dependent contractor  is  employed  to  do  a  lawful  act,  and  in  the 
coarse  of  the  work  he  or  his  servants  commit  some  casual  act  of 
wrong  or  negligence,  the  employer  is  not  responsible.  To  this 
effect  are  many  authorities,  which  are  referred  to  in  the  argument. 
The  rale  is  however  inapplicable  to  cases  in  which  the  act  which 
occasions  the  injury  ia  one  which  the  contractor  was  employed  to 
do;  nor  by  a  parity  of  reasoning,  to  cases  in  which  the  contractor 
is  intrusted  with  a  duty  incumbent  upon  his  employer,  and  neglects 
its  fulfillment,  whereby  an  injury  is  occasioned." 

Now  was  Backus  an  independent  contractor?  Was  the  negligence 
complained  of  merely  casual  on  his  part,  or  was  he  intrusted  with 
the  performance  of  a  duty  incumbent  upon  the  defendants,  which  he 
neglected  to  fulfill,  and  in  consequence  of  his  neglect  was  injury  occa- 
sioned 10  the  plaintiff?  If  his  trust  was  of  the  latter  character,  the 
defendants  are  liable  for  his  failure  to  perform  it,  but  if  be  was  an  in- 
dependent contractor,  and  the  act  or  negligence  complained  of  was 
merely  casual,  then  they  are  not  responsible  for  the  injury  resulting 
,  therefrom.  But  unless  the  defendants  had  relinquished  their  con. 
trol  over  this  work  to  Backus,  and  had  nothing  further  to  do  with 
it,  either  in  furnishing  material  or  otherwise,  except  to  see  that  it 
was  done  to  the  satisfaction  of  their  employer,  then  Backus  was 
not  an  independent  contractor,  but  was  their  agent  and  servant, 
and  his  act  or  negligence  was  theirs,  and  the  responsibility  was 
upon  them  to  answer  for  any  damage  done  to  another  in  conse- 
quence of  his  failnre  to  perform  his  duty.  See  the  opinion  of  the 
Circuit  jndge,  which  was  fully  adopted  by  the  Supreme  Court  of 
Pennsylvania,  in  Roman  v.  Stanley,  and  the  cases  therein  cited 
and  commented  on,  66  Penn.  St.  464;  s.  0.,  5  Am.  Rep.  380,  391, 
394;  2  Tfaomp.  Neg.,  903-907,  inclusive,  and  citations. 

If  however  Backus  was  an  independent  contractor,  he  was  not 
the  owner  of  the  material  that  occasioned  this  injury,  and  was  not 
charged  by  the  law  of  the  municipality  with  its  care,  nor  was  he 
bonnd  to  provide  signal  lights  to  notify  passengers  on  the  street  of 
the  danger  they  were  approaching,  and  to  warn  them  from  it. 
There  is  no  question  that  defendants  owned  this  brick,  and  just  as 
little  question  that  it  was  their  duty,  by  the  city  ordinances,  to 
keep  lights  on  it,  as  a  safeguard  to  persons  passing  along  against 
injury  from  the  obstructions  it  caused. 
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Id  Gray  t.  PuUm,  5  Best  &  Smith,  970  (117  BDg.  G.  L,  &), 
the  court  of  Exchequer  Chamber,  reversing  the  decision  of  the 
court  of  Queen's  Bench,  held  that  There  a  statutory  obligation  is 
imposed  on  a  person,  he  is  liable  for  any  injury  that  arises  to  others 
in  consequence  of  its  having  been  negligently  performed,  and  this 
whether  it  was  performed  by  himself  or  by  a  contractor  employed 
by  him.  In  delivering  the  unanimous  judgment  of  the  court, 
Eae«.e,  G.  J. ,  cities  and  relies  on  the  case  of  Pichard  v.  Smith, 
ut  sup., and  also  upon  Halev.  Sittingboume  R.  Co.,  6  H.  A  N.  48& 

In  the  first  of  these  oases  it  was  said  by  the  judge  who  delivered 
the  opinion,  "  the  defendant  employed  the  coal  merchant  to  open 
the  trap  in  order  to  put  in  the  coal;  and  he  trusted  him  to  guard 
it  while  open  and  to  close  it  when  the  coals  were  all  put  in.  The 
act  of  opening  it  was  the  act  of  the  employer,  though  done  through 
the  agency  of  the  coal  merchant;  aud  the  defendant  having  thereby 
caused  danger,  was  bound  to  take  reasonable  means  to  prevent 
mischief.  The  performance  of  this  duty  he  omitted;  and  the  fact 
of  his  having  intrusted  it  to  a  person  who  also  neglected  it,  fur- 
nishes no  excuse,  either  in  good  sense  or  law."  Lord  Cockburn, 
C.  J,,  of  the  Queen's  Bench,  in  Bower  v.  Peats,  L  R,  1  Q.  B.  Div. 
341;  a.  o.,  16  Moak's  Eng.  Rep.  874,  after  quoting  largely  from  thi* 
case,  adds:  "In  Gray  v.  PwMen,  the  court  of  Exchequer  Chamber 
carried  this  principle  still  further.  An  act  of  Parliament  having 
authorized  the  cutting  of  a  trench  across  a  highway,  for  the  purpose 
of  making  a  drain,  but  having  attached  to  the  exercise  of  the  right  the 
condition  of  filling  up  the  trench  after  the  drain  had  been  completed, 
the  defendant  had  employed  a  contractor  to  do  the  whole  work. 
Owing  to  the  negligence  of  the  latter  in  filling  up  the  trench,  the 
plaintiff's  wife  had  sustained  personal  injury.  It  was  contended  that 
the  contractor  alone  was  liable,  and  it  was  so  held  in  this  court,  but 
the  court  of  Exchequer  Chamber  held  otherwise,  and  reversed  our 
judgment.  It  is  true  that  in  that  case  the  obligation  to  make  good 
the  road  was  one  imposed  by  statute;  but  it  can  make  no  difference 
in  point  of  principle  whether  the  obligation  was  imposed  by  statute 
or  existed  at  law;  and  the  case  is  therefore  an  authority  for  saying 
that  where  a  work  is  being  executed  from  which  danger  may  arise 
to  others,  and  it  thereby  becomes  incumbent  on  the  party  doing  or 
ordering  it  to  be  done  to  take  measures  to  prevent  damage  result- 
ing to  others,  he  cannot  divest  himself  of  liability  by  transferring 
the  duty  to  a  contractor."     In  Tarry  v.  Ashton,  1  Q.B.  Div.  314; 
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s.  v.,  16  Mo:ik'B  Kng.  Bep.  36?,  the  same  high  court  applied  this 
principle  to  the  occupier  of  premises  from  which  a  large  lamp  was 
suspended  over  a  highway,  which  lamp,  before  the  occupation  by 
the  tenant,  had  become  worn  out.  The  defendant  had  notice  of 
this,  and  it  was  held,  that  if  he  continued  to  maintain  the  lamp,  he 
was  under  an  obligation  to  take  care  that  it  was  not  a  nuisance  to 
the  highway,  and  if  it  fell  down  and  injured  a  person  passing,  he 
would  be  liable,  though  he  had  employed  a  contractor  to  attend  to 
its  condition  and  keep  it  in  order.  To  the  like  effect  is  2  Thomp- 
Keg.  and  citations, .an J  ffoma*  v.  Stmnlsi/  ul  sf*y. 

The  portions  of  the  judge's  charge  to  which  exception  was 
taken,  in  the  present  case,  conform  to  these  decisions,  and  in  our 
opinion  laid  down  the  law  correctly.  Consequently  there  was  no 
error  in  refusing  to  charge,  as'  requested  in  writing  by  defendants' 
counsel,  that  if  the  defendants  sub-let  the  work  to  Backus  by  con- 
tract for  so  much  per  yard,  then  Backus  would  be  a  contractor, 
and  they  would  not  be  liable,  if  the  injury  was  caused  by  the  neg- 
ligence of  Backus  or  his  servants. 

Neither  do  we  think  that  there  was  error  in  refusing  to  charge 
that,  "if  the  lights  were  in  point  of  fact  displayed,  the  lamps 
properly  filled  and  lighted,  and  were,  from  some  unknown  cause 
extinguished,  or  from  no  negligence  of  defendants,  that  was  all  the 
law  required;  that  it  did  not  require  the  defendants  to  stand  guard 
over  the  lights  all  night."  This  charge  would  certainly  not  have 
been  in  accordance  with  the  city  ordinance  which  was  before  the 
oonrt,  and  which,  as  we  -are  advised,  formed  the  basis  of  the  re- 
quest; it  required  the  owner  of  the  materials  which  made  the  ob- 
struction, to  prepare  and  place  the  lights  thereon  before  dark 
"  with  such  care  and  diligence  as  reasonably  to  secure  their  burn- 
ing until  daylight."  But  apart  from  this  ordinance,  we  have  seei. 
that  it  was  the  duty  of  the  defendants,  under  the  law,  to  take 
precautions  against  injury  to  persons  passing  along  the  street,  from 
the  i>bstacles  so  placed  in  it,  and  that  responsibility  for  a  failure  to 
comply  with  such  requirement  could  not  be  avoided  by  trusting 
the  discharge  of  this  duty  to  another  who  neglected  its  fulfillment, 
whether  he  was  contractor  or  agent  or  servant. 
[Omitting  minor  points.] 

We  have  been  much  aided  in  our  investigations  by  the  well 
arranged  briefs  of  counsel,  especially  by  that  of  the  counsel  for 
defendant  in  error,  which  admirably  classifies  and  distinguishes  the 
Vol.  LI  — 35 
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oases  really  bearing  upon  the  questions  in  issue  from  those  which 
have  only  a  seeming  application  to  the  points  contested.  Some  of 
these  distinctions  were  nice,  and  though  real,  might  have  escaped 
onr  observation  had  they  not  been  pointed  oat  by  the  skilled  labor 
of  oounael  learned  in  the  law. 


Gmwqia.  Bajlboad  v.  Haydw. 

(TIG*- na.> 

DomoffM  —  imiMiif*  of  —  tpecmloMee  proJU*. 

Br  *  collision  on  the  defendant's  railroad,  the  plaintiff,  a  theatrical 

who  with  his  troupe  was  a  passenger,  was  prevented  from  reaching  his  des- 
tination in  time  to  fulfill  an  advertised  engagement,  for  which  tickets  had 
been  sold,  and  had  to  refnnd  the  ticket  inonej.  Held,  that  he  oould  not 
recover  that  amount.* 

ACTION  for  damages  for  breach  of  contract  to  carry.     The  opin- 
ion states  the  case.    The  plaintiff  had  judgment  below. 

J.  B.  Gumming,  for  plaintiff  in  error. 

C.  H.  Ookm,  8.  F.   Webb,  for  defendant. 

IIall,  J.  The  plaintiff.,  a.  theatrical  manager,  took  passage  for 
himself  and  troupe,  consisting  in  all  of  seventeen  persona,  on  board 
the  defendant's  train  of  cars,  at  Madison,  Georgia,  late  at  night, 
for  Augusta,  which  point,  according  to  schedule  time,  should  have 
been  reached  early  the  succeeding  morning,  in  time  to  have  ena- 
bled the  plaintiff  and  his  company  to  have  reached  Columbia,  South 
Carolina,  early  in  the  day,  in  full  time  to  have  given  a  performance 
there,  according  to  their  engagement,  on  that  night,  in  accordance 
with  an  announcement  previously  made,  and  for  which  perform- 
ance tbey  had  sold  tickets  amounting  to  1288.  Owing  to  an  obstruc- 
tion of  the  defendant's  railway  track  between  Madison  and  Augusta, 
by  a  collision  of  two  other  trains  of  the  defendant,  the  train  oo 
which  the  plaintiff  and  his  troupe  were  travelling,  instead  of  reach- 
ing Augusta  in  the  morning,  did  not  arrive  at  that  point  until  the 
*  See  43  Am.  Rep.  4S8,  note  ;  Soutttm,  tie..  By.  Oo.  v.  BUI,  pott. 
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afternoon,  too  late  to  proceed  and  meet  their  engagement  at  Colom- 
bia, in  consequence  of  which  the  money  received  for  the  tickets 
•old  for  the  performance  there  had  to  be  refunded.  While  the 
train  was  at  the  point  of  obstruction,  the  plaintiff  telegraphed  the 
railroad  officials  at  Augusta,  informing  them  of  the  difficulty,  and 
asking  for  an  extra  train,  also  claiming  damages  for  the  antici- 
pated loss,  by  reason  of  his  failure  to  meet  the  engagement  at 
Columbia.  This  wag  the  first  intimation  given  the  company  of  the 
plaintiff's  arrangements.  The  telegram  was  sent  at  an  unseasona- 
ble Lour,  and  it  does  not  appear  that  it  reached  the  defendant's 
agents  in  time  to  remedy  the  difficulty,  or  that  they  had  at  com- 
mand the  means  of  so  doing.  The  troupe  had  advertised  to  perform 
at  Angnsta  on  the  night  following  the  one  on  which  they  were  to 
perform  at  Columbia. 

This  snit  was  brought  to  recover  damages  sustained  by  this  delay, 
and  on  the  trial,  the  plaintiff  recovered  damages  to  the  amount  of 
1808,  which  was  the  sura  refnnded  for  tickets  sold  for  the  per- 
formance which  was  to  have  been  given  at  Columbia,  less  the  rail- 
fare  of  the  troupe  from  Augusta  to  that  point  and  back. 
The  defendant  moved  for  a  new  trial. 
The  first  three  grounds  of  this  motion  were  that 
(1,  2,  3.)     The  verdict  was  contrary  to  evidence,  and  the  prin- 
ciples of  justice  and  equity;   that  it  was  decidedly  and  strongly 
against  the  weight  of  evidence,  and  without  legal  evidence  to  sup- 
port it 

(4.)  The  court  erred  in  refusing  to  sustain  defendant's  objection 
to  testimony  relative  to  plaintiff's  engagement  at  Columbia,  and 
the  losses  incurred  by  reason  of  his  failure  to  meet  the  same. 

(5.)  The  court  erred  in  charging  that  "damages  are  given  as 
compensation  for  the  injuries  sustained.  Speculative  damages  can- 
not be  recovered,  bnt  all  damages  traceable  to  the  breach  of  con- 
tract can  be  recovered  ;  the  plaintiff  should  recover  for  any  losses 
lie  Buffered  by  the  failure  to  bring  his  troupe  to  Augusta  on  schedule 
time.  If  the  jury  were  satisfied  from  the  evidence  that  the  plaint. 
iff  had  an  engagement  to  perform  with  his  troupe  in  Columbia, 
South  Carolina,  and  purchased  tickets  and  took  passage  upon  de- 
fendant's train  for  the  purpose  of  meeting  the  engagement,  and 
"as  prevented  from  reaching  Colombia  in  time  by  failure  of  de- 
fendant to  deliver  them  in  Augusta  on  schedule  time,  the  defend- 
ant is  liable  to  the  plaintiff  for  the  damages  sustained  by  him  in 
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Colombia  from  not  meeting  his  engagement,  unless  the  defendant 
oonld  show  some  valid  reason  for  not  delivering  them  on  schedule 
time.  If  the  delay  was  occasioned  by  the  collision  of  defend- 
ant's own  trains  on  its  own  road,  caused  by  the  conduct  of  its  own 
employees,  although  the  train  npon  which  plaintiff  had  taken  passage 
was  not  one  of  the  colliding  trains,  this  would  be  no  legal  excuse. 
The  damage  to  be  recovered  by  plaintiff  is  inch  as  is  traceable 
directly  to  the  acts  of  defendant,  and  most  be  proved.  Speculative 
damages  cannot  be  allowed,  but  only  so  much  as  has  been  proved. 
It  must  appear  that  plaintiff  made  every  reasonable  effort  to  avert 
the  loss." 
1  In  immediate  connection,  the  court  gave  in  charge,  at  the  request 
of  defendant's  counsel,  that  this  was  an  action  to  recover  damages 
for  a  breach  of  contract ;  that  it  was  an  express  contract  to  bring 
passengers  to  Augusta,  and  there  was  an  implied  contract  to  bring 
-them  there  in  a  specified  time ;  that  the  breach  was  a  failure  to 
comply  with  the  implied  part  of  the  contract.  A  distinction 
exists  between  the  extent  of  liability  for  a  tort  and  that  for  breach 
of  a  contract ;  that  only  such  damages  are  recoverable  for  a  breach 
of  contract  as  are  the  natural  and  proximate  causes  of  the  breach ; 
that  the  damages  recoverable  in  an  action  like  this  are  those  actually 
sustained  as  the  direct  and  necessary  result  of  the  breach  of  the 
contract. 

The  court,  however  refused  to  charge  as  requested  in  writing  by 
defendant's  counsel,  that  this  is  not  an  action  for  tort ;  that  the 
damages  include  such  only  as  are  direct,  and  as  the  parties  con- 
templated, when  the  contract  was  made,  would  be  likely  to  result 
from  jib  breach  ;  that  damages  are  recoverable  only  for  such  direct 
consequences  as  usually  ensue  from  the  breach  of  such  a  contract, 
and  such  as  the  parties  contemplated,  at  the  making  of  the  con- 
tract, were  likely  to  result  from  its  breach  ;  they  must  be  such  ss 
are  independent  of  the  occupation,  profession  or  calling  of  tbe 
person  claiming  to  be  injured  ;  that  damages  which  depend  npon 
the  particular  character  or  business  of  one  of  the  parties  cannot 
be  recovered,  unless  known  to  the  other  party  at  the  time  of  enter- 
ing into  the  contract. 

The  new  trial  was  refused,  and  this  writ  of  error  is  prosecuted 
to  reverse  that  judgment. 

The  breach  of  (he  contract  by  the  defendant,  and  its  consequent 
liability  to  proper  damages,  are  both  admitted.  But  it  is  contended 
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here  that  the  damageB  given  were  too  remote,  and  were  such  as 
ought  not  to  have  been  recovered;  that  this  result  was  brought 
about  by  the  refusal  of  the  court  to  reject  evidence  in  relation  to 
the  subject,  by  its  charges,  and  its  refusal  to  charge  as  requested 
by  defendant's  counsel. 

We  think  these  objections  well  taken.  Every  position  assumed 
ia  well  supported  by  the  leading  English  case  upon  the  subject 
(HadUy  v.  BaxundaU,  9  Exch.  341, 354),  and  by  many  others,  both 
English  and  American,  which  follow'  that  case,  and  extend  the 
principles  which  it  establishes.  Wood's  Mayne  Dam.  9-33 ;  1 
Sath.  Dam.  74-93,  and  cases  cited  by  both  authors.  If  these  views 
required  confirmation,  our  own  Oode  furnishes  it.  Damages  are 
too  remote,  whenever  they  cannot  be  "traced  solely  to  a  breach  of 
the  contract,"  and  not  then  "  unless  they  are  capable  of  exact  com- 
putation, snch  as  profits,  which  are  the  immediate  fruit  of  the  con- 
tract, and  are  independent  of  any  collateral  enterprise  entered  into 
in  contemplation  of  the  contract"  Oode,  §  2944.  Even  in  the 
case  of  a  wrong-doer,  pure  and  simple,  damages  are  too  remote  to 
be  the  basis  of  a  recovery  where  contingent  circumstances  pre- 
ponderate largely  in  causing  the  injurious  effect.  Oode,  §  3072, 
Bnt  in  all  oases,  damages,  though  traceable  to  the  act,  but  which 
are  not  its  legal  or  material  consequence,  are  too  remote.  Oode, 
§  3073.  It  is  only  in  cases  however  where  the  contract  is  broken, 
or  a  duty  ia  omitted,  with  a  knowledge  and  for  the  purpose  of  de.- 
pri  ring  the  injured  party  of  the  benefits,  that  remotejor  contingent 
damages  arc  made,  by  such  knowledge  and  intent,  proper  subjects 
for  the  consideration  of  the  jury.     Oode,  §  3074. 

Judgment  rmvrnd. 


Wist  v.  OoLQorrr. 


Amtt  and  bait — ntbtequtnt  arrett  and  ball. 

Sureties  on  a  criminal  reoognlaanoe  are  not  discharged  by  the  subsequent  arrest 
of  tho  principal  on  another  charge,  and  the  giving  of  a  bond  with  other  anr*- 
ttea  therefor. 

ACTION  on  recognizance.     The  opinion  states  the  case.     The 
plaintiff  had  judgment  below. 
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A.  A.  Carton,  J.  H.  Holsey,  W.  S.  Wallace  A  Son,  for  plaintiff 
in  error. 

J.  M.  McNeill,  solicitor-general,  for  defendant. 

Jackbos,  0.  J.  The  single  question  which  this  record  mejca"  is, 
whether  the  sureties  on  a  recognizance  to  produce  the  body  of  the 
prisoner  to  answer  for  one  offense  are  discharged  by  a  subsequent 
arrest  on  another  offense,  and  recognizance  with  different  sureties 
for  appearance  thereunder. 

In  Buffingtoa  v.  Smith,  58  Ga.  341,  this  court  held  that  where 
the  State  held  the  principal  in  her  penitentiary,  she  could  not  for- 
feit the  bond  of  the  sureties  to  produce  his  body  to  answer  another 
indictment,  for  the  obvious  reason  that  she  alone  could  produce  him 
and  try  him,  if  she  wished  to  do  so.  Bnt  this  question  is  quite 
different  from  that  then  decided.  Of  course,  if  the  State  already 
has  the  man  in  her  power,  she  cannot  make  another  produce  him; 
nor  can  she,  with  any  sort  of  justice,  make  that  other  pay  her  for 
not  doing  what  she  can  easily  do,  but  the  other  cannot  do  at  all. 
Bat  the  question  here  is,  whether  when  two  sets  of  sureties  on  two 
several  recognizances  or  bonds,  for  two  distinct  offenses,  obligate 
themselves  to  produce  the  defendant  to  answer  each  several  offense, 
and  one  offense  is  committed  after  the  other  bond  has  been  taken, 
and  the  defendant  is  arrested  thereunder,  and  a  new  bond  or  another 
bond  is  given  on  the  second  arrest,  for  the  second  offense,  the  ques- 
tion is,  I  repeat,  whether  in  such  a  case  the  first  sureties  are  dis- 
charged by  the  second  arrest  for  a  different  offense  and  the  bail 
thereon. 

Certainly  no  such  ruling  has  been  made  by  this  court  to  that 
effect,  nor  are  we  aware  of  any  case  in  the  English  or  American 
courts  to  that  extent.  It  would  be  strange  if  any  American  court 
should  so  hold,  because  the  right  to  give  bail  on  reasonable  terms 
is  a  right  guaranteed  by  the  Constitution  of  the  United  States,  in 
Article  VIII  of  the  amendments  to  that  Constitution.  Code,  §  5313. 
The  same  right  is  guaranteed  in  the  IXth  paragraph  of  the  bill  of 
rights  in  the  Georgia  Constitution.     Code,  §  5001. 

The  meaning  of  these  fundamental  provisions  in  the  organic 
lavs  of  the  American  Union  and  of  this  State  is,  that  a  party  ac- 
cused of  any  and  every  bailable  offense  shall  have  the  inestimable 
privilege  of  giving  security  for  his  attendance  at  court,  and  shall 
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not  be  imprisoned,  if  he  can  give  security  in  a  reasonable  sum  of 
money  for  his  appearance.  The  guaranty  is  not  that  he  may  give 
such  security  for  one  or  for  two  offenses,  but  for  every  offense  he 
may  commit,  so  long  as  he  has  friends  who  are  willing  to  bind 
themselves  and  their  property  to  assure  his  presence  for  trial  But 
if  the  re-arrest  and  the  new  trial  on  a  second  offense  discharged  the 
sureties  on  the  first  bond,  no  court  or  sheriff  or  other  officer  of  the 
law  could  ever  permit,  in  justice  to  the  State,  a  second  bond  which 
vonld  thus  annihilate  the  first  Especially  would  he  not  do  so,  if  the 
first  were  a  bond  to  answer  for  a  heinous  offense,  in  a  correspond- 
ingly large  sum  of  money  as  penalty,  and  the  second  in  a  trifling 
bond,  for  a  trivial  offense. 

ior  is  the  answer  a  good  one,  that  the  officer  must  bring  all 
parties  before  him  and  renew  all  the  bonds  by  having  all  the  sureties 
before  him.  Such  proceeding  would  take  time;  sureties  might  be 
scattered,  and  before  they  could  all  be  got  together,  the  defendant 
would  be  in  jail,  and  his  constitutional  right  wonld  be  annulled  to 
the  extent  of  that  imprisonment.  If  it  be  answered  again,  that  no 
officer  dare  delay  accepting  bail  when  tendered  under  these  consti- 
tutional provisions,  and  the  right  to  give  bail  would  still  exist  in 
full  force  and  be  unimpaired,  then  see  how  disastrous  the  operation 
would  be  for  the  interests  of  the  State  and  the  people.  Whenever 
one  was  bailed  to  answer  for  a  grave  crime,  in  a  heavy  penalty,  all 
be  wonld  have  to  do  would  be  to  commit  a  light  offense  and  give 
bail  to  answer  that  in  a  small  sum  —  for  it  must  not  be  excessive, 
under  the  Constitutions,  but  proportionate  to  the  offense  —  and 
ipso  facto,  the  bail  for  the  grave  offense  are  discharged,  and  the 
principal  is  beyond  seas,  having  only  to  pay  a  small  trifle.  The 
law  is  sense,  and  this  result  is  nonsense.  It  cannot  be  law,  any 
more  than  nonsense  can  be  sense,  so  far  as  the  American  and 
Georgia  Constitutions  are  of  force. 

When  the  bail  agree  to  produce  their  principal  at  court,  they  do 
w>  in  full  view  of  the  fact,  that  the  principal  may  commit  another 
offense,  and  may  give  bail  for  that,  under  another  arrest;  and  that 
because  they  have  agreed  to  produce  his  body  to  answer  for  the  first 
offense,  the  State  does  not  bargain  with  them  not  to  arrest  him  if 
he  ains  again,  and  then  that  her  highest  law  guarantees  to  him  the 
light  to  give  other  bail  to  answer  that.  The  State  does  an  act  per- 
fectly lawful,  when  she  so  arrests  him  for  a  second  offense.  If  she 
should  keep  him  in  her  own  custody,  of  course  the  bail  in  the  first 
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ease  would  be  discharged;  because  she  conld  produce  him,  but  they 
could  not;  and  it  would  be  against  all  reason  to  punish  the  sureties 
for  what  she  did,  and  by  so  doing  prevent  them  from  keeping  their 
bargain  with  her,  and  when  all  reason  for  the  bail  ceased,  because 
she  had  the  man  in  her  own  jail  or  her  own  penitentiary.  But 
when  under  a  right  the  man  exercised,  other  people  had  enough 
faith  in  him  to  bail  him  for  another  offense  to  be  answerable  to 
court,  then  two  sets  of  sureties  contract  with  the  State  to  produce 
him  for  two  offenses.  If  they  conflict,  and  one  is  tried  and  im- 
prisoned by  the  State,  then  as  in  Bujjington'i  case,  the  sureties  are 
discharged,  because  the  State  has  the  principal  in  her  own  custody, 
and  can  produce  him  and  try  him  on  the  other  offense,  if  she  wishes 
to  do  so.  And  whichever  case  is  tried  first,  if  it  result  in  imprison 
ment,  the  sureties  for  the  other  are  discharged;  but  so  long  us  the 
State  has  not  the  man  in  her  custody,  the  bail  in  each  case  is  bonud. 
The  mere  arrest,  discontinued  by  the  bail  in  the  second  case,  does 
not  annul  the  first  bond.  The  moment  the  principal  is  released  on 
other  bail,  that  bond  is  operative  again.  Momentarily  it  may 
have  been  stunned  by  the  second  arrest,  and  wonld  remain 
insensible  as  long  as  that  arrest  lasted,  but  the  instant  the 
principal  breathed  free  breath  again,  under  the  great  constitu- 
tional guaranties  of  easy  bail,  that  which  he  gave  before  to  be 
free  revives  by  the  new  breath  of  the  second  bail,  and  as  both  gave 
him  liberty,  both  are  bound  for  the  exercise  of  that  liberty,  on  the 
terms  each  bargained  for,  and  nothing  short  of  the  continued 
custody  of  the  State  can  relieve  either,  and  that  only  so  long  a? 
it  continues.  Neither  of  the  oases  cited  by  plaintiff  in  error 
conflicts  with  these  views.  27  Ga.  311,  was  bail  on  civil  process, 
and  actual  imprisonment  worked  the  discharge  of  the  sureties; 
34  G-a.  35  and  208  were  cases  where  the  principals  were  in  mili- 
tary service  during  the  war,  and  540  of  the  same  was  where,  slavery 
having  been  abolished,  the  master  was  relieved  as  bail  for  his  former 
slave.  24  Am.  Rep.  26,  is  the  case  of  imprisonment  of  the  princi- 
pal under  the  military  of  the  United  States.  In  32  Am.  Rep.  571, 
the  principal  was  imprisoned  in  another  county  for  another  offense. 
It  is  a  Texas  case,  just  like  the  Bwffington  case  in  this  State,  supra. 
In  44  Texas,  11,  is  the  ease  of  a  second  arrest  and  new  bail  on  the 
same  indictment. 

Judgment  affirmed. 
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Statute-  -mmttmetion  —  taU  or  gift  by  wife  to  hutband  —  um*raetiv*  fraud. 

A  ttntute  furhidding  a  ntla  by  t,  wife  of  her  separate  property  to  her  husband 
tags  not  prevent  a  gift  of.  the  same,  but  each  *  gift  is  voidable  for  construc- 
tive fraud.  I 

BILL  to  determine  rights  to  property.     The  opinion  states  the 
point. 

£  0.  Simmons,  J.  L.  Wimbtrly,  E.  S.  Beail,  R.  F.  Watts,  for 
plaintiff  in  error. 

S.  F.  HarreU,  Peabody  dt  Bratmon,  T.  D.  Bightower,  0.  F. 
Oritp,  for  defendants. 

Hall,  J.  The  question  made  by  this  record  is  whether  a  mar- 
ried woman  can  give  to  her  husband,  without  the  approval  and  sanc- 
tion of  the  chancellor,  any  portion  or  all  of  her  separate  property, 
when  it  is  not  incumbered  with  a  trust  in  which  remaindermen  and 
others  are  interested,  and  whether  her  deed  conveying  such  property 
to  him  is  void  or  merely  voidable.  The  court  below  decided  that  a 
gift,  under  the  circumstances,  was  void  ;  the  propriety  of  this  de- 
cisiou  is  the  point  presented  for  adjudication. 

Since  1866,  Code,  §  1754,  all  the  property  owned  by  the  wife  at 
the  time  of  her  marriage,  and  all  acquired  by  her  during  the  cover- 
ture, remains  her  separate  property,  and  is  not  liable  to  the  debts 
or  contracts  of  her  husband.  With  this  act  a  new  rule  of  property 
was  introduced  with  respect  to  married  women,  as  has  been  fre-< 
{juently  decided  by  this  court,  "  and  a  corresponding  enlargement 
of  their  legal  capacity.  With  reference  to  her  separate  estate,  a 
female,  married  or  single,  is  now  on  full  equality  with  a  male,  ex- 
cept in  a  few  particulars  denned  by  statute.  Save  in  those  parti- 
culars, when  her  equitable  rights  are  commensurate  with  those  of 
the  male,  her  legal  rights  are  also  commensurate  with  his,  and  the 
difference  of  sex  ia  utterly  immaterial."  63  Ga.  738.  She  is  in- 
hibited from  entering  into  any  contract  of  suretyship,  or  from  as- 
suming the  debts  of  her  husband,  and  any  sale  of  her  separate  estate 
Vol.  LI— 30 


Jgg  GEORGIA, 


Grin  v.  Lipm. 


in  extinguishment  of  nig  debts,  is  made  absolutely  void.  Code, 
g  1783,  and  oases  cited  in  note  thereunder.  No  contract  of  sale 
made  by  a  married  woman  of  her  separate  estate  with  her  husband, 
or  her  trustee,  is  valid,  unless  allowed  by  order  of  the  Superior 
Court  of  the  county  of  her  domicile.  Oode,  §  1785,  and  oases  cited 
in  note  thereunder;  also,  Oode,  §  2337. 

If  a  gift  is  synonymous  with  a  sale,  then  this  transaction  fulls 
within  these  restrictions;  but  if  it  is  not,  then  its  validity  or  invalidity 
is  to  be  tested  by  a  different  principle.  A  sale  is,  according  to 
Blackstone  (2  Com.  446),  '-a  transmutation  of  property  from  one 
man  to  another,  in  consideration  of  some  price. "  By  Kent  it  is  de- 
fined (2  Com.  615,  11th  ed. ),  to  be  "  a  contract  for  the  transfer  of 
property  from  one  person  to  another  for  a  valuable  consideration." 
Benjamin  Sales,  g  1,  says:  "  It  may  be  denned  to  be  a  transfer  of 
the  absolute  or  general  property  in  a  thing  for  a  price  in  money." 
A  valuable  consideration,  as  money  or  property,  is  essential  to  its 
validity.  In  this  respect  it  is  the  very  opposite  of  a  gift,  which 
need  not  rest  for  its  support  upon  any  consideration  of  value,  and 
is  a  mere  gratuity,  founded  on  feelings  of  benevolence,  kindness, 
charity  or  love. 

Where  such  transactions  take  place  between  persons  sustaining 
certain  confidential  relations  to  each  other,  they  are  not  ipso  facto 
void,  but  may  be  rendered  void  at  the  option  of  the  donor,  if  in- 
duced by  undue  influence  or  other  improper  appliances  or  persua- 
sions ;  in  short,  when  they  are  brought  about  by  any  thing  amount- 
ing to  constructive  fraud,  which  "consists  in  any  act  of  omission 
or  commission  contrary  to  legal  or  equitable  duty,  trust  or  confi- 
dence justly  reposed,  which  is  contrary  to  good  conscience  and 
operates  to  the  injury  of  another."  Oode,  g  3173.  This  rule  ap- 
plies to  contracts  between  parties  sustaining  toward  each  other 
certain  confidential  relations,  which  are  such  as  arise  from  nature, 
or  are  created  by  law,  or  result  from  contracts,  and  where  one  of 
the  parties  is  so  situated  as  to  exercise  a  controlling  influence  over 
the  will,  conduct  or  interest  of  the  other ;  or  where  from  a  similar 
relation  of  mutual  confidence,  the  law  requires  the  utmost  good 
faith,  such  as  partners,  principal  and  agent,  etc  Code,  §  3177.  So 
a  gift  by  a  person  just  arriving  at  majority,  or  otherwise  peculiarly 
subject  to  be  affected  by  such  influences,  to  his  parent,  guardian,  , 
trustee,  attorney,  or  other  person  standing  in  a  similar  relationship 
of  confidence,  shall  be  scrutinised  with  great  jealousy,  and  upon 
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the  slightest  evidence  of  persuasion  or  influence  toward  this  ob- 
ject, shall  be  declared  void  at  the  instance  of  the  donor,  or  his 
legal  representative,  at  any  time  within  five  years  after  tbe  making 
of  such  gift.  Code,  §  2666.  In  Urqukart  v.  Oliver,  56  Ga.  344, 
this  conrt  held  that  the  wife,  since  the  Constitution  of  1868, 
and  the  act  of  1866,  might,  without  the  consent  of  her  hus- 
band, make  a  will.  Donbting,  bat  not  dissenting  from  the 
conclusion  of  his  brethren,  Bleckley,  J.,  said :  "  A  wholly 
new  rale  of  property  is  thus  introduced.  With  reference  to 
all  they  own,  women  remain,  after  marriage,  as  effectually 
separated  from  men  as  they  were  before  marriage.  The  hus- 
band has  as  little  interest  in,  or  control  over,  his  wife's  property  as 
she  has  over  his ;  indeed  less,  for  she  is  entitled  to  be  supported 
oat  of  his,  and  when  necessary,  is  recognized  by  the  law  as  his 
•gent  to  charge  it  with  her  support ;  whereas  his  power  and  con- 
trol over  her  property  rests,  in  all  cases,  upon  her  voluntary  con- 
sent. She  is  thos  his  full  equal  before  the  law  in  the  ownership 
and  control  of  property."  She  is  declared  a  feme  sole,  as  to  her 
separate  estate,  and  is  only  restricted  in  its  disposition  to  certain 
named  persons,  and  for  certain  given  purposes,  and  as  to  one  kind 
of  disposition,  vis :  a  Bale,  which  as  we  have  seen,  is  used  in  its 
legal,  and  not  in  its  enlarged  and  popular  sense  (Code,  g  1783),  and 
from  the  connection,  and  with  reference  to  the  subject  matter,  is 
advisedly  used  in  contradistinction  from  a  gift.  See  especially 
Code,  §§  1786,  2337.  We  could  not  add  to  these  restrictions  with- 
out transcending  the  right  of  the  court  to  interpret,  and  assuming 
legislative  functions,  by  amending  a  plainly  written  law.  Beyond 
the  clear  import  of  these  restrictive  clauses  we  cannot  go. 

The  court  below  erred  in  charging  the  jury  that  the  deeds  from 
the  wife,  Emma  Cain,  to  her  husband,  John  M.  Cain,  conveying  to 
him  the  property  in  dispute,  were  void,  without  an  order  of  the 
court,  allowing  and  approving  them.  We  hold  that  in  any  event 
they  were  only  voidable  ;  that  two  questions  should  have  been  sub- 
mitted to  the  jury :  First,  whether  the  deeds  were  procured  by 
the  exercise  of  improper  influence  on  the  part  of  the  said  Cain  over 
bis  wife,  in  consequence  of  tbe  confidential  relations  existing  be- 
tween them ;  and  secondly,  whether  more  than  five  years  have 
elapsed  from  the  execution  and  delivery  of  these  conveyances  to 
the  bringing  of  this  snit  by  the  representative  of  the  deceased  wife  ; 
and  in  this  connection,  whether  she  survived  more  than  this  length 
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■of  time  without  attempting  or  making  any  legal  effort  to  cooed 
the  deeds,  and  whether  she  had  desired  to  have  them  canceled,  and 
was  prevented  from  doing  it  by  the  improper  persuasion  or  other 
dfluenoe  of  her  husband. 

Judgment  nafm 
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Garrior —  rtogleet  of  roStoaj/  conductor  to  mfa  pammfftr. 

A  railway  company  Is  not  liable  for  the  neglect  of  Its  conductor  to  fulfill  his 
promise  to  wake  a  passenger,  whereby  he  Is  carried  beyond  his  destination.  • 

ACTION  of  damages  for  carrying  beyond  destination.    The  opin- 
ion states  the  case.     The  defendant  had  judgment  below. 

J.  C.  Reed,  for  plaintiff  in  error. 

J.  B.  Gumming,  Hillyer  dt  Brothnr,  by  J.  B.  Lumpkin,  for  de- 
fendant. 

Hall,  J.  The  plaintiff  had  a  season  ticket,  commonly  known 
as  a  "  book,"  which  entitled  him  to  travel  on  the  oars  of  the  de- 
fendant company  from  Atlanta  to  his  home  at  Clarkston,  a  point 
between  the  regular  stations  on  the  road  at  Decatnr  and  Stone  Moun- 
tain, at  which  trains  stopped  to  put  off  and  take  on  passengers 
when  so  notified.  On  the  night  in  question,  he  took  passage  at 
Atlanta  for  bis  home,  and  when  he  delivered  the  conductor  his 
ticket,  he  informed  him  that  he  had  lost  much  sleep  the  night  be- 
fore, and  would  probably  sleep  on  his  journey,  and  requested  him, 
when  he  reached  his  destination,  to  awaken  him  and  put  him  off, 
which  the  conductor  promised  to  do.  He  slept  until  he  passed  be- 
yond Stone  Mountain,  and  below  there  was  aroused,  and  informed 
that  he  had  passed  his  home.  Here  he  left  the  cars  in  the  night, 
and  walked  rapidly  in  the  dark  a  distance  of  seven  or  eight  miles, 
to  his  home,  which  he  reached  between  11  and  12  o'clock.  Daring 
this  walk  he  labored  under  considerable  mental  anxiety,  on  account 
of  the  situation  of  his  wife,  whom  he  had  left  in  the  morning  quite 
'SmSevitr  r.  Yiektbitrg,  ete.,-  R.  Co.  (SI  Mass.  8),  48  Am.  Rep.  74. 
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sick,  and  gone  to  Atlanta  to  procure  medic i no  for  her;  bad  obtained 
it,  and  then  had  it  with  him.  He  reached  home  in  time  to  relieve 
her  with  the  medicine  he  carried.  He  Buffered  from  considerable 
soreness  in  consequence  of  his  walk;  was  not  able  to  do  full  work, 
and  remained  at  home  next  day,  and  thereby  lost  his  wages,  amount 
ing  to  two  dollars.  It  did  not  appear  from  the  evidence  that  the 
train  was  not  halted  at  Olarkston  a  sufficient  length  of  time  to 
enable  the  plaintiff  to  get  off,  or  that  the  place  was  not  called  in 
the  customary  manner;  nor  was  it  shown  by  any  regulation  of  the 
company  that  it  undertook  that  the  conductor  at  each  stopping 
place  should  go  through  the  train  and  see  that  every  passenger  was 
safely  passed  out  of  the  cars.  It  was  shown  that  the  conductor, 
when  specially  applied  to,  had  in  some  instances  performed  this 
service  for  passengers.  -  It  was  incumbent  upon  the  plaintiff  to 
make  out  his  case,  and  to  show  tbat  he  had  been  damaged  by  a  vio- 
lation of  his  contract  with' the  company.  In  the  opinion  of  the 
Superior  Court,  he  failed  in  this,  and  on  motion  a  nonsuit  was 
awarded  at  the  close  of  the  testimony,  first,  because  the  proof  failed 
to  show  that  it  was  customary  for  the  conductor  to  go  through  the 
train  and  wake  up  a  passenger  who  happened  to  be  asleep.  Secondly, 
because  no  breach  of  plaintiff's  contract  with  the  defendant  was 
shown,  or  that  there  was  any  proof  of  a  failure  to  stop  at  the  desig- 
nated point  sufficiently  long  for  the  plaintiff  to  get  off  the  cars. 
Thirdly,  because  it  did  not  satisfactorily  appear  whether  the  loss  of 
the  day's  work,  which  was  the  only  damage  proved,  was  caused  by 
the  failure  to  put  plaintiff  off  at  home,  and  by  the  long  walk  he 
took  in  consequence  of  being  carried  beyond  it,  or  by  other  causes, 
which  might  have  contributed  to  that  result,  such  as  the  loss  of 
sleep  on  the  previous  night. 

In  determining  the  propriety  of  this  ruling,  it  will  be  essential  to 
consider  whether  the  conductor's  promise  to  wake  plaintiff  was  in- 
cluded in  the  company's  contract  to  transport  him  from  Atlanta  to 
Glarkston;  if  it  was,  and  there  was  any  failure  in  that  respect,  then 
there  was  a  breach  of  the  agreement,  and  he  had  a  right  to  recover 
at  least  nominal  damages;  if  it  was  not,  then  a  failure  in  regard 
thereto  was  damnum  absque  injuria,  bis  rights  were  not  violated, 
he  was  not  entitled  to  recover,  and  the  nonsuit  was  properly 
awarded. 

"  The  sale  of  a  ticket  to  a  passenger  is  a  contract  to  carry  him 
according  to  the  reasonable  regulations  of  the  company,  and  he  is 
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presumed  also  to  contract  with  reference  to  them."  Pierce  Am. 
By.  Law,  491.  It  likewise  seems  a  necessary  implication  from  this 
rale,  that  the  train  should  be  stopped  at  the  point  of  destination  a 
sufficient  length  of  time  to  allow  the  party  to  leave  it  with  safety  to 
his  life  and  person  (61  Ga.  489;  45  Oa.  288),  and  if  he  is  carried 
beyond  hie  place,  by  no  fault  of  his,  but  by  the  failure  of  the  com- 
pany's agent  to  do  his  duty  in  that  behalf,  he  is  entitled  to  recover 
any  damage  he  may  sustain.     Id. 

It  is  insisted  that  if  not  directly  bound  to  perform  such  acts  as 
the  present,  the  conductor,  as  the  company's  servant,  was  impliedly 
authorized  to  bind  the  company  by  this  promise,  and  his  failure  to 
perform  it  would  render  the  company  liable.  This  is  likened  to  the 
ability  of  the  servant  to  contract  debts  for  the  master,  growing  ont 
of  the  peculiar  nature  of -the  business,  and  from  which  authority  is 
necessarily  implied,  in  order  to  carry  out  the  agency.  Wood  Mast. 
and  Serv.,  §§  263,  267,  268,  are  cited  to  this  latter  effect  But  wo 
cannot  reach  that  conclusion.  It  was  certainly  not  necessary  to  the 
performance  of  the  ordinary  duties  of  the  conductor  in  putting  pas- 
sengers  off  the  train  that  he  should  give  them  any  other  than  the 
customary  warning,  and  opportunity  to  avail  themselves  of  it. 
The  regulations  under  which  he  acted  required  nothing  more  at  the 
hands  of  the  company;  its  contract  was  made  with  that  view,  and 
any  requirement  in  excess  of  it  would  be  a  departure  from  the  terms 
of  the  contract.     To  this  additional  act  the  company  did  not  assent. 

In  Pennsylvania  R.  Go.  v.  Kilgore,  32  Penn.  St  294,  it  is  said: 
"  We  do  not  think  it  was  the  duty  of  the  conductor  to  go  through 
the  train  and  see  that  every  person  was  safely  passed  ont  of  the 
cars.  It  was  his  duty  to  stop  the  train  sufficiently  long  to  enable 
them  to  get  out  without  damage  to  their  persons  or  their  lives;  and 
if  he  did  not,  he  was  derelict  in  his  duty." 

In  New  Orleans,  Jackson  and  Great  Northern  R.  Go.  v.  Statkam, 
42  Hiss.  607,  613,  the  Supreme  Court  of  that  State  applied  this 
principle  to  sick  and  impotent  persona.  Shack  lbfohd,  O.  J.,  who 
delivered  the  opinion,  declared  that  "  railroad  cars  were  not  travel- 
ling hospitals,  nor  their  employees  nurses.  Sick  persons  have  the 
right  to  enter  the  oars  of  a  railroad  company;  as  common  carrier* 
of  passengers,  they  cannot  prevent  their  entering  their  cars.  If 
they  are  incapable  of  taking  care  of  themselves,  they  should  have 
attendants  along  to  care  for  them,  or  to  render  them  such  assistance 
as  they  may  require  in  the  cars,  and  to  assist  them  from  the  cars  at 
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the  point  of  their  destination.  It  is  not  the  duty  of  conductors  to 
see  to  the  debarkation  of  passengers.  They  should  have  the  sta- 
tions announced;  they  should  stop  the  trains  sufficiently  long  for 
the  passengers  for  each  station  to  get  oS.  When  this  is  done,  their 
duty  to  the  passengers  is  performed.  All  assistance  that  a  conduc- 
tor may  extend  to  ladies  without  escorts,  or  with  children,  or  to 
persons  who  are  sick,  and  ask  his  assistance  in  getting  on  and  off 
trains,  is  purely  a  matter  of  courtesy,  and  not  at  all  incumbent 
npon  him  in  the  line  of  his  public  duty." 

See  also  the  able  and  learned  opinion  of  Hardy,  C.  J.,  in 
Southern  R.  Co.  v.  Kendrich,  40  Miss.  374,  which  covers  and  effec- 
tually disposes  of  every  question  considered  here.  These  cases  pro- 
ceed upon  the  reasonable  ground  that  passengers  are  vigilant  to 
perform  their  parte  of  the  undertaking  which  they  set  out  to 
accomplish,  and  which  is  only  to  be  done  by  their  own  exertions. 
It  results  also  from  the  difference  of  the  obligations  of  carriers  of 
goods  and  of  passengers;  in  the  former  case,  the  obligation  is  to 
cany  and  deliver;  in  the  latter,  it  is  simply  to  carry  and  allow 
passengers  sufficient  time  and  opportunity  to  leave  the  vehicle. 
Hatch.  Can-.,  §014;  Thomp.  Garr.  Pass.  826,  287,  and  citations. 
As  to  duty  of  passengers  to  observe  the  known  and  obvious  rales  of 
the  company  in  entering  and  leaving  cars,  2  Red!  Am.  Ry.  Oas., 
536,  940-fi43;  3  Am.  and  Eng.  R.  Gases,  340. 

How  far  a  custom  upon  the  part  of  conductors,  known,  or  which 
may  be  presumed  to  be  known  to  the  company,  to  assist  unattended 
females  or  children,  or  infirm  persona,  will  modify  these  rules,  we 
do  not  now  decide,  as  there  is  nothing  in  this  case  falling  within 
such  a  principle.  This  was  a  drowsy  man,  travelling  a  distance  of 
ten  miles;  lie  made  no  contract  with  the  company  to  have  him 
aroused,  in  case  he  should  be  asleep  when  he  reached  his  destination; 
he  relied  upon  the  courtesy  of  the  conductor  to  do  him  this  kind 
office,  as  it  seems  he  had  on  previous  occasions  done  for  him,  and 
perhaps  for  some  others.  These  exceptional  and  occasional  in- 
stances afforded  no  evidence  of  a  custom  binding  npon  the  company. 
The  plaintiff  failed  to  make  out  any  case,  and  there  was  no  error 
in  sustaining  the  motion  for  a  nonsuit. 

Judgment  affirmed. 


Mnllerr  t.  Hamilton. 

MtJLLKKY  V.  Hamlltok. 

rn  a«.  no.) 

JMdmM  —  of  pernonai  identity  —  lUdoratttrru. 

On  a  question  of  personal  identity  of  a  legates,  evidence  of  nu 

appearance,  oou»ers»tions,  and  the  account  the  claimant  gave  of  Mjnnelf  and 
hii  rclativoB  and  associates,  an.lt  awtom  litem,  is  competent. 

TSSTTE  as  to  right  to  legacy.     The  opinion  states  the  caeo. 

W.  S.  Calhoun,  for  plaintiff  in  error. 

Collier  of  Collier,  for  defendants. 

Hall,  J.  Bridget  Doyle,  who  died  in  December,  1878,  left  * 
will,  which  was  duly  admitted  to  probate  and  record  by  the  Court 
of  Ordinary  of  Fulton  county,  which  among  others  contained  this 
item: 

-'  1  give,  etc.,  to  my  daughter,  Agnes  Mary  Carroll,  for  and  dur- 
ing her  natural  life,  all  of  my  real  estate  in  the  city  of  Atlanta  and 
elsewhere,  of  every  description;  and  at  her  death,  the  said  real  es- 
tate to  go  to  her  child  or  children,  if  any  she  has,  in  fee  simple; 
and  if  she  die  without  child  or  children,  then  I  desire  and  direct 
that  my  said  real  estate  shall  pass  to  and  become  the  property  in 
fee  simple  of  the  children,  if  any,  of  my  brother  John  J.  Hamilton 
and  my  sisters  Mary  0 'Sullivan,  Catharine  Bland,  Lncy  Mahoney 
and  Dora  Harrington,  share  and  share  alike,  except  that  I  direct 
that  John  Golvin,  the  son  of  my  said  sister  Dora,  shall  not  have 
any  part  or  share  of  my  estate  whatever." 

The  life  tenant,  Agnes  Mary  Carrol],  having  died,  leaving  no 
child  or  children,  the  lands  devised  by  this  item  of  the  will  were 
sold,  and  the  proceeds  of  the  sale  distributed  among  all  the  devi- 
sees named  therein,  by  order  and  judgment  of  the  Superior  Court 
of  Fulton  county,  except  the  portion  going  to  the  child  or  children 
of  John  J.  Hamilton,  which  by  said  judgment  was  directed  to  be 
retained  until  the  further  order  of  the  court,  in  the  matter  of  the 
claim  of  John  J.  Hamilton,  in  his  own  right  and  as  guardian  of  his 
minor  son  Thomas  Carroll  Hamilton,  who,  he  alleged,  were  the 
heirs  at  law  of  his  son  John  J.  Hamilton,  Jr.,  who  survived  said 
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testatrix  and  thereafter  died,  leaving  no  descendant*  and  no  other 
heirs  than  his  father,  John  J.  Hamilton,  and  his  brother,  Thomas 
Carroll  Hamilton.  The  question  reserved  for  determination  by  this 
order  was  whether  John  J.  Hamilton,  Jr.,  was  in  life  when  Bridget 
Doyle  died,  and  whether  he  had  subsequently  died  without  descend- 
ants; if  so,  then  the  property  bequeathed  was  found  to  belong  to 
bis  father  and  minor  brother. 

This  issue  coming  on  for  a  hearing  was,  by  consent  of  counsel, 
submitted  to  the  presiding  judge's  decision,  both  as  to  the  facts 
and  law  involved.  After  hearing  the  evidence,  the  issue  was  deter- 
mined in  favor  of  the  Hamiltons,  and  the  opposite  parties  having 
moved  for  a  new  trial  upon  various  grounds,  and  the  motion  there- 
for having  been  overruled  "and  denied,  they  prosecute  this  writ  of 
error  to  reverse  that  judgment. 

John  J.  Hamilton  had  a  son  bearing  his  name,  of  whom  he  had 
lost  sight  for  a  number  of  years  prior  to  the  death  of  Bridget  Doyle; 
in  fact,  John  J.  Hamilton,  the  elder,  was  himself  thought  to  be 
dead,  and  his  wife  had  married  another  man.  He  returned  to  his 
former  place  of  abode,  when  his  wife  and  her  new  husband  fled, 
carrying  with  them  his  son  John  J.  Hamilton,  Jr. ;  where  they 
vent  he  never  knew,  nor  did  he  ever  see  his  son  again.  .  After  the 
death  of  Bridget  Doyle  he  advertised  in  the  Irith  World,  a  paper 
published  in  New  York  city,  and  also  in  a  Chattanooga  newspaper, 
lor  information  concerning  his  lost  son.  In  the  early  part  of  the 
vear  1878  a  youth  about  eighteen  or  nineteen  years  of  age,  calling 
himself  John  J.  Hamilton,  was  seen  in  Nashville.  The  witness 
who  saw  him  there  described  his  personal  appearance,  the  color  of 
his  hair  and  eyes,  and  learned  from  him  his  birth-place  and  the 
nsmes  of  several  of  his  relatives.  He  thought  that  he  was  of  Irish 
extraction,  and  it  is  certain  that  John  J.  Hamilton,  the  party  tak- 
ing under  the  will  of  Bridget  Doyle,  was  the  child  of  Irish  parents. 
Nothing  more  was  heard  of  him  until  March,  1880,  when  a  person 
calling  himself  John  J.  Hamilton  appeared  at  the  camp  of  hands 
working  on  the  Cincinnati  Southern  railroad,  between  Bockwood 
ud  Eeegan's  Tunnel,  in  the  State  of  Tennessee.  This  person  call- 
ing Mmeelf  John  J.  Hamilton,  shortly  after  arriving  at  that  camp, 
died  and  was  buried  there.  The  witnesses  who  saw  him  describe 
his  appearance  pretty  much  as  the  person  of  that  name  seen  in  Nash 
ville  was  described  by  the  witness  who  saw  him  two  years  before.  The 
only  difference  in  the  recollection  of  the  different  witnesses  of  hisap- 
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pearance  was  in  the  color  of  his  eyes,  one  saying  he  had  hazel,  the  other 
saying  he  had  grey  eyes;  at  the  latter  period  he  appeared  somewhat 
older  than  he  is  described  as  appearing  in  1878,  when  in  Nashville;  he 
had  with  him.  when  he  reached  this  camp,  the  advertisement  above 
referred  to  contained  in  the  Irish  World;  after  he  became  sen 
onsly  sick,  he  spoke  of  his  parentage  and  his  family  relations,  giv 
ing  fuller  particulars  as  to  these  than  had  been  given  in  Nashville 
two  years  previously,  but  corresponding  with  the  first  narrative,  as 
far  as  it  went,  upon  this  subject  of  pedigree.  A  witness  who  saw 
this  person  after  he  was  dead  saw  a  mark  upon  his  arm,  and  the 
father  of  John  J.  Hamilton,  Jr.,  testified  that  he  had  a  mark  upon 
that  portion  of  his  body. 

1.  Objection  was  made  to  all  those  portions  of  the  testimony 
consisting  of  the  sayings  of  the  person  in  question,  made  to  the 
witnesses  both  at  Nashville  and  at  Keegan's  Tunnel,  upon  the 
ground  that  they  were  not  the  declarations  of  deceased  persons  re- 
lated by  blood  or  marriage  to  the  party  in  question,  and  were  no 
part  of  the  res  gtsta,  but  were  made  by  Hamilton  himself,  and  this 
objection,  being  overruled,  forms  the  first  and  principal  ground  of 
exception  to  the  judgment  rendered  in  the  case  Indeed  this  ob- 
jection presents  the  question  upon  which  this  case  must  torn.  This 
is  not  a  question  of  pedigree.  John  J.  Hamilton,  Jr..  was  fonnd  by 
the  previous  judgment  of  the  court  to  be  the  person  entitled  to  this 
devise;  his  existence  after  the  death  of  the  testatrix  was  the  fact  to 
be  determined;  and  whether  the  person  seen  hi  Nashville  in  1878 
was  one  and  the  same  with  the  person  calling  himself  John  J.  Ham 
ilton,  who  died  and  was  buried  at  Keegan's  Tnnnel  in  1880,  can  by 
his  conversations,  personal  appearance,  the  name  he  bore,  the  ac- 
count be  gave  of  himself  and  family,  and  his  connections  and  asso- 
ciations, be  identified  as  the  devisee  under  Bridget  Doyle's  will,  is 
the  question  to  be  determined;  and  in  determining  that  question, 
whether  his  conversations  at  either  or  both  the  above  named  periods 
are  competent  evidence.  The  general  rule  upon  this  subject  is  no- 
where more  clearly  expressed  than  in  oar  Code,  §3771,  and  that  is, 
that  "when  in  legal  investigations,  information,  conversations, 
letters,  replies,  and  similar  evidence,  are  facts  to  explain  conduct 
and  ascertain  motives,  they  are  admitted  in  evidence,  not  as  hear- 
say, but  as  original  evidence." 

In  Hubback's  Evidence  of  Succession,  found  in  the  48th  volume 
of  the  Law  Library,  the  6th  chapter  of  that  work  is  devoted  ex- 
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clusively  to  ft  consideration  of  "  the  proof  of  identity,"  uud  nearly 
all  the  authorities  npon  the  subject  will  be  found  therein  admirably 
collated  and  arranged.  "  Concordance  of  name  alone  ia  always 
gome  evidence  of  identity,"  "and  in  arriving  at  the  conclusion,  is 
perhaps  of  more  value  than  any  of  those,  taken  separately,  by 
which  identity  is  usually  said  to  be  established,  such -as  correspond- 
ence of  residence,  vocation,  ownership  of  property,  etc.  But  inas- 
much as  every  name  or  other  characteristic  may  be,  as  most  are, 
common  to  several  persons,  agreement  in  one  such  particular  is,  in 
general,  too  weak  a  ground  npon  which  to  build  the  desired  con- 
clusion. The  best  foundation  upon  which  that  can  be  rested  is 
pointed  oat  by  Lord  Bacon  (Rules  and  Maxims),  idtntita*  vers  col- 
ligilur  ax  multitudim  tignorum.  The  concurrence  of  several  char- 
acteristics has  a  force  in  producing  the  conviction  of  identity,  which 
may  be  represented  by  the  increase  in  geometrical  ratio  of  the  forces 
of  the  same  characteristics  taken  singly."  Hubbaek,  144  (mar- 
ginal p.),  and  citations  in  note  (a).  Thus  while  the  name  alone 
would  not  be  sufficient  to  establish  identity,  yet  it  is  admissible  iu 
evidence  as  pointing  to  that  conclusion,  in  connection  with  other 
circumstances,  many  of  which  exist  in  this  case,  and  are  enumerated 
in  this  author.     See  Hubbaek,  marginal  pp.  446,  460,  464-468. 

A  reasonable  certainty  is  all  that  can  be  required  in  such  cases. 
In  cases  like  the  present,  the  evident  leaning  of  the  courts  is  in 
favor  of  relieving  parties  from  the  onus  of  proving  identity,  as  it 
is  a  fact  which  in  general  is  more  easy  to  disprove  than  to  establish, 
Bmneli  v.  Lyon,  1  Bam.  &  Aid.,  185,  is  a  very  strong  case  upon 
the  question.  There  were  few  circumstances  there,  except  same- 
ness of  name,  to  establish  the  personal  identity,  yet  Lord  Elucn- 
bobouqh  said,  it  is  insisted  "that  the  evidence  wants  a  further 
link  to  connect  it  with  the  defendant,  and  that  it  ought  to  be  shown 
that  the  Charles  Lyon  in  the  answer  is  the  present  litigant.  I  do 
not  know  any  way  by  which  that  circumstance  can  be  supplied  but 
by  the  description  in  the  answer  itself,  which  tallies  in  almost  every 
particular.  Still  however  it  may  be  shown  that  he  is  not  the  same 
person.  The  question  then  is,  whether  public  convenience  requires 
that  the  proof  should  be  given  by  the  plaintiff  or  the  defendant; 
and  I  rather  think  that  public  convenience  is  in  favor  of  the  admis- 
sibility of  this  proof,  giving  the  other  party  an  opportunity  of 
showing  that  he  was  not  the.  individual  named  in  the  answer.  It 
mould  be  taken  as  proof  that  he  is  the  person  named  in  the  answer 
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until  the  contrary  be  shown.  I  do  not  say  that  it  is  conclusive, 
bnt  that  it  is  prima  facie  evidence."  Bailbt,  J.,  is  still  more 
emphatic,  declaring  that  in  the  absence  of  rebutting  proof,  •  the  evi- 
dence given  was  prima  faeit  evidence  of  identity,  and  if  that  is 
once  established,  there  is  an  end  of  the  case.  Id.  186.  Abbott, 
J.,  p.  187,  declares:  "  It  is  not  to  be  presumed  there  are  two  per- 
sons, bnt  the  identity  is  rather  to  be  presumed,  unless  the  plaintiff 
could  have  shown  the  contrary.  In  this  ease  however  there  was  no 
evidence  given  on  the  part  of  the  defendant  to  rebut  the  presump- 
tion of  identity,  and  therefore  I  think  it  was  sufficiently  estab- 
lished." 

2.  In  reaching  a  conclusion  in  the  case  at  bar,  there  are  sev- 
eral circumstances  that  are  not  to  be  overlooked.  The  state- 
ments made  at  Nashville  preceded  the  death  of  the  testatrix.  The 
party  making  them  could  have  had  no  knowledge  of  a  will  which 
had  not  taken  effect,  or  of  his  being  a  beneficiary  thereunder, — 
they  were  made  ante  litem  motam.  There  is  a  striking  similitude 
of  circumstances  between  the  account  then  given  and  that  which 
was  given  at  Keegan'B  Tunnel  nearly  two  years  thereafter,  with 
sufficient  diversity  as  to  details  to  repel  any  inference  that  the  wit- 
nesses could  have  colluded  in  the  fabrication  of  their  several  stories. 
The  physical  characteristics  and  appearance  of  the  person  calling 
himself  by  the  same  name  at  the  different  points  and  times  named, 
were  sufficiently  alike  to  authorize  the  conclusion  that  they  were 
not  two  distinct  persons,  bnt  one  and  the  same  person.  Add  to  this 
the  flesh  mark  deposed  to  by  another  witness  and  recognized  by  the 
father,  and  we  must  conclude,  that  the  result  reached  by  the  court 
was  the  correct  result,  and  was  sustained  by  the  decided  weight  of 
the  evidence,  especially  as  that  offered  in  rebuttal  was,  for  the  most 
part,  of  an  entirely  negative  character. 

Judgment  affirmed. 
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A  "  eblld  "  tva  bor  not  above  fourteen,  or  a  girl  not  abcm  twelve  yean  of  ago- 

CONVICTION  of  assault  and  battery.    The  opinion  states  the 
point. 

•/oak  CSwcA,  for  appellant. 

/.  ff.  Dttrti,  assistant  attorney-general,  for  State. 

Whitb,  P.  J.  [Omitting  minor  points.]  As  charged  in  ooth  the 
complaint  and  information,  the  offense  was  an  aggravated  assault 
and  battery  committed  by  an  adnlt  male  upon  the  person  of  a  child. 
The  language  of  the  statute  is  followed  in  the  charge.  Art.  496, 
nibd.  5,  declares  an  assanlt  aggravated  "when  committed  by  an 
Mhutmale  upon  the  person  of  a  female  or  child."  What  is  the 
meaning  of  the  words  "adnlt  male"  as  used  in  the  statute  has 
frequently  been  defined  (10  Tex.  Ct.  App.,  410;  1L  Tex.  Ct.  App., 
«,  12  Tex.  CL  App.  174;  18  Tex.  Ot.  App.  192;  16  Tex.  Ot  App., 
*).  hat  the  proper  meaning  of  the  word  "  child  "  has  not,  if  our 
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recollection  nones  as,  ever  been  defined.  There  is  no  difficulty  in 
its  definition  however  when  our  statutory  rules  of  construction 
•reapplied.  One  of  these  rales  is  that  "words  which  have  their 
meaning  specially  defined  shall  be  understood  in  that  sense  though 
it  be  contrary  to  their  usual  meaning,  and  all  words  need  in  this 
Code,  except  where  a  word,  term  or  phrase  is  specially  defined,  are 
to  be  taken  und  construed  in  the  sense  in  which  they  are  under 
stood  m  common  language,  taking  into  consideration  tie  on  text 
and  subject-matter  relative  to  which  they  are  employed."  Penal 
Code,  art.  10. 

Again:  "  All  words  and  phrases  used  in  this  Code  are  to  be  taken 
and  understood  in  their  usual  acceptation  in  common  language, 
except  where  their  meaning  is  particularly  defined  by  law."  Code 
Crim.  Proc.,  art.  59. 

Besort  then  mnst  be  had  to  the  common  meaning  and  accepta- 
tion of  the  word  "child."  Mr.  Webster  defines  it  to  mean  "a 
young  person  of  either  sex;  hence  one  who  exhibits  the  character 
of  a  very  young  person ; "  and  this  is  its  common  acceptation.  It 
means  a young  person  as  contradistinguished  from  one  of  age  suffi- 
cient to  be  supposed  to  have  settled  habits  and  fixed  discretion. 
Mr.  Webster  defineB  the  word  "  boy  "  to  mean  "  a  male  child  from 
birth  to  the  age  of  puberty; "  and  "  puberty  "  in  civil  law  is  "  the 
age  in  boys  of  fourteen  and  in  girls  of  twelve  years."  Bouv,  Law 
Die.  As  the  law  now  stands,  we  believe  that  the  age  of  fourteen 
in  boys  and  twelve  years  in  girls  limits  the  age  of  childhood. 

The  members  of  this  court  recommended  to  the  nineteenth  leg- 
islature (see  Report  of  Attorney-General,  1^85,  p.  18)  that  subdi- 
vision 5  of  article  496  be  amended  so  as  to  settle  this  question  and 
several  others  that  have  been  unnecessary  sources  of  trouble  and 
annoyance  to  the  courts,  and  they  declined  to  adopt  the  recommend- 
ation  or  amend  the  law  in  any  respect.  We  therefore  announce 
the  above  as  the  ages  at  which  a  boy  and  girl  cease  to  be  children, 
and  after  which  neither  can  be  legally  denominated  a  "  child  "  in 
contemplation  of  this  statute. 

In  the  case  we  are  considering  there  was  no  evidence  as  to  the  age 
of  the  injured  party.  Defendant  was  a  school  teacher,  and  the 
injured  party  his  pupil.  The  case  was  tried  by  the  judge  without 
the  intervention  of  a  jury,  upon  agreement  of  parties.  The  injured 
party  as  well  as  defendant  was  before  the  court,  and  the  injured 
party  testified  at  the  trial.    All  the  other  witnesses  who  testified, 
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in  speaking  of  tbe  injured  party,  spoke  of  him  as  "  a  boy. "  If  he 
wae  "a  boy  "  then  he  was  "a  child,"  under  Mr.  Webster's  defini- 
tion, supra. 

Finding  no  reversible  error  in  the  record,  the  judgment  is 
affirmed. 

Judgmtnt  affirmed. 


Hbbwahdkz  v.  State. 

(18  Tm.  Cl.  A  pp.  IS*.) 
Statute  —  eunttruntiitii —  '•  strongly  corroborated." 

V.n&tit  the  statute  which  permits  a  conviction  of  perjury  on  the  testimony 
"  of  one  credible  witness  corroborated  strongly  by  other  evidence  as  to  the 
falsity,"  the  other  evidence  mar  be  circumstantial  merely,  but  it  mast  relate 
to  a  material  matter,  and  taken  together  it  must  produce  a  deep  conviction 
upon  the  minds  of  the  court  and  jury. 

nONVIOTION  of  perjury.     The  opinion  states  the  point 

WaUhaU  of  CaUaghan,  for  appellant. 

X  it.  Burts,  assistant  attorney-general,  for  State. 

ffiLLeoK,  J.  [omitting  other  points.]  It  is  earnestly  contended 
by  defendant's  counsel  that  the  testimony  of  Bias  Herrera,  the  only 
witness  who  testified  to  the  falsity  of  the  statements  contained  in 
defendant's  alleged  false  affidavit,  was  not  corroborated  by  any 
other  evidence,  and  that  therefore  the  court  should  have  instructed 
the  jury  to  acquit  the  defendant. 

Id  the  alleged  false  affidavit  of  defendant  he  stated,  that  about 
six  months  prior  to  the  time  of  making  said  affidavit,  Bias  Hernan- 
dez, Sostenes  Garrasco  and  George  flu  la  Zerda  said  to  him,  "let 
as  brand  a  colt,  a  filly  colt  of  Sam  Barker,  with  the  brand  of  Louis 
Hernandez,  and  afterward  notify  Barker  that  Louis  Hernandez 
bad  branded  the  filly."  He,  the  affiant,  replied  that  he  would  not 
do  so.  Buw  Hernandez  then  said:  "I  will  do  it."  Afterward, 
Sostenes  Carrasco  said  to  affiant:  "  We  (meaning  Bias  Hernandez, 
Sottenee  Carrasco  and  George  De  la  Zerda)  branded  the  filly  of 
Barker  with  the  brand  of  Louis  Hernandez,  and  then  killed  tbe 
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mare."  Each  of  the  statements  contained  in  said  affidavit  is  assigned 
as  perjury.  It  is  averred  in  the  indictment,  in  an  innuendo,  that 
"  Bias  Hernandez  "  meant  Bias  Herreru,  and  it  seems  to  have  been 
conceded  throughout  the  trial  that  the  two  names  referred  to  and 
meant  the  same  person,  though  we  find  no  evidence  of  that  fact  in 
the  record.  We  merely  call  attention  to  this  matter  withont  paus- 
ing to  consider  and  determine  the  effect  of  the  omission  to  prove 
the  innuendo,  as  counsel  for  appellant  has  not  presented  the  ques- 
tion in  his  argument  or  brief. 

On  the  trial  the  State,  oyer  the  objections  of  the  defendant,  was 
permitted  to  introduce  evidence  tending  to  establish  tho  guilt  of 
Louis  Hernandez  of  the  theft  of  the  colt,  it  being  the  same  colt 
referred  to  in  defendant's  said  affidavit,  and  also  to  read  in  evidence 
the  record  of  the  conviction  of  said  Louis  Hernandez  of  said  theft. 
This  testimony  was  relied  upon  by  the  prosecution  and  argued  to 
the  jury  as  corroborative  of  the  testimony  of  the  witness  Bias  Her- 
rera as  to  the  falsity  of  the  statements  in  defendant's  said  affidavit, 
and  is  so  relied  upon  and  argued  in  this  court.  It  is  earnestly 
insisted  by  the  counsel  for  appellant  that  this  testimony  was  irrele- 
vant, was  not  corroborative  to  any  extent,  and  was  therefore  inad- 
missible. 

Our  statute  provides  that,  "  in  trials  for  perjury,  no  person  shall 
be  convicted  except  upon  the  testimony  of  two  credible  witnesses, 
or  of  one  credible  witness  corroborated  strongly  by  other  evidence, 
as  to  the  falsity  of  the  defendant's  statement  under  oath  ;  or  upon 
his  own  confession  in  open  court."  Code  Grim.  Proa,  art  746. 
And  it  is  further  provided  that,  "  in  all  cases  where  by  law  two 
witnesses,  or  one  with  corroborating  circumstances,  are  required  to 
authorize  a  conviction,  if  the  requirement  be  not  fulfilled,  the  court 
shall  instruct  the  jury  to  render  a  verdict  of  acquittal,  and  they  are 
bound  by  the  instruction."  Code  Crim.  Proc.,  art.  746.  These  are 
but  statutory  declarations  of  the  common  law  regulating  prosecu- 
tions for  the  crime  of  perjury,  and  are  founded  on  substantial  jus- 
tice. Gabrielsky  v.  State,  13  Texas  Ct.  App.  488.  In  such  prose- 
cutions", where  the  evidence  presents  "only  oath  against  oath,"  it 
is  insufficient  to  warrant  a  conviction.  2  Bish.  Gr.  Proc.,  §  027. 
But  what  is  corroborating  evidence  ?  We  have  no  statute  which 
defines  it.  Mr.  Bishop,  upon  this  subject,  says:  "By  the  modern 
doctrine,  a  second  witness  is  not  required  to  turn  the  scale  against 
the  defendant's  oath,  but  circumstances  or  facts  otherwise  appearing 
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may  suffice.  For  example,  independent  corroboration  of  the  testi- 
fying witness  may  be  adequate.  So  in  the  opinion  of  most  courts, 
may  be  the  defendant's  declarations  contradictory  of  the  testimony 
for  which  he  is  on  trial.  Nor  would  it  be  correct  to  say  that  the 
corroborating  or  ancillary  evidence  or  circumstances  must  be  of 
weight  equal  to  the  testimony  of  one  witness.  There  must  simply 
be  enough  plainly  to  torn  the  scale  against  the  defendant's  oath." 
2  Bish.  Cr.  Proa,  §  938.  Bat  as  said  by  Mr.  Wharton,  "it  must 
go  beyond  alight  and  indifferent  particulars; "  but  he  further  says 
that  "  we  may  view  it  as  settled,  that  whenever  the  falsity  of  the 
defendant's  statement  can  be  proved  beyond  a  reasonable  doubt, 
then  there  may  be  a  conviction."  Whart.  Or.  Ev.,  g  887.  See, 
also,  3  Russell  Crimes  [9th  ed.],  78. 

Our  statute,  in  using  the  words  "strongly  corroborated,"  means 
that  the  corroborating  evidence  mnst  relate  to  a  material  matter, 
that  is,  must  tend  to  show  the  falsity  of  defendant's  oath,  and 
taken  all  together,  it  must  be,  in  the  opinion  of  both  the  court  and 
the  jury,  strong,  that  is,  cogent,  powerful,  forcible,  calculated  to 
make  a  deep  or  effectual  impression  upon  the  mind.  But  this  char- 
acter of  corroborating  evidence  may  be  produced  by  the  proof  of 
independent  facts  and  circumstances,  which  when  considered  sepa- 
rately would  not  be  sufficient,  but  when  considered  in  the  concrete 
would  be  strong.  In  other  words,  the  corroboration  may  be  by  cir- 
cumstantial evidence,  consisting  of  proof  of  independent  facts  which 
together  tend  to  establish  the  main  fact,  that  is,  the  falsity  of  the 
oath,  and  which  together  strongly  corroborate  the  truth  of  the  tes- 
timony of  the  single  witness  who  has  testified  to  such  falsity. 

Rttwted  and  remanded. 
Vol.  LI— 88 


Lbhkan  t.  Stats. 

m  Tn.  «.  App.  no 

CWminoiiow—  larceny  -  -  poutuvm  of  ttotm  property. 

n  of  stolen  property,  to  constitute  evidence  of  theft,  must  be  personal. 
recent,  unexplained  and  Involve  a  distinct  and  conscious  Assertion  of  claim 
by  the  p 


pONVICTION  of  theft.     The  opinion  state*  the  case. 

K  P.  NichoUon,  for  appellant. 

J.  H.  Hurts,  assistant  attorney-general,  for  State. 

White,  P.  J.  Appellant  was  convicted  of  the  theft  of  certain 
silver  spoons  and  forks,  of  the  value  of  ti5,  and  the  property  of  one 
Paul  Chaptive.  In  brief,  the  main  facts  are  that  the  spoons  and 
forks  were  engraved  with  the  letters  "A.  C,"  the  initials  of  the 
owner's  deceased  father ;  that  appellant  bad  frequently  been  at  the 
house  of  the  owner,  had  eat  at  his  table  at  meals,  and  had  used  and 
was  familiar  with  the  silverware  ;  that  the  articles  were  stolen  in 
August  or  September,  1888,  and  were  found  and  recovered  over  a 
year  afterward  (October,  1884),  on  the  premises  of  one  Grand  jean, 
who  lived  nine  miles  from  the  residence  of  the  owner  of  the  stolen 
property,  and  with  whom  the  defendant  bad  been  and  was  then 
living.  Before  the  articles  were  fonnd,  two  ineffectual  searches 
under  a  warrant  had  been  made  on  these  same  premises  for  them. 
In  one  of  these  searches  however  a  gun  belonging  to  the  Franco- 
Texan  Land  Company  had  been  found  in  defendant's  trunk. 

A  third  search  warrant  was  procured,  and  the  facte  connected 
with  its  execution  and  the  discovery  of  the  articles  were  in  substance 
these,  viz.:  As  the  officer  and  pos"'-  approached  the  house  of  Grand- 
jean, some  one  was  seen  to  leave  the  house,  going  in  a  south-west 
direction.  When  the  house  was  reached,  defendant  was  nol  there, 
and  search  was  instituted  for  him.  Tracks  of  a  long,  peculiarly 
shaped  shoe  were  found  leading  from  the  bouse,  which  were  followed 
iu  a  south-west  direction.  On  the  line  of  these  tracks  a  hole  was 
found,  with  the  tracks  on  either  side,  where  some  one  apparently 
had  stopped  and  dug  up  something  out  of  the  earth      At  about  two 
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hundred  yards  from  the  house,  and  beyond  this  hole,  defendant 
was  found  lying  down  in  the  grass  ami  weeds,  and  he  had  on  shoes 
which  made  tracks  similar  to  the  ones  that  had  been  followed. 
About  fifteen  or  twenty  feet  from  where  defendant  was  lying  when 
discovered,  the  stolen  silver  forks  and  spoons  were  found  under  gome 
rocks.  When  asked  what  he  was  doing  there,  defendant  said  he 
was  sick.  Defendant  made  no  statement  with  regard  to  the  spoons 
and  forks.    Such  are  the  material  facts  shown  by  the  record. 

With  regard  to  the  possession  of  stolen  property  as  evidence  of 
theft,  the  only  instruction  found  in  the  charge  of  the  court  was 
that  "  mere  possession  of  stolen  property  will  not  authorize  a  con 
viction  of  theft,  though  the  party  found  in  possession  may  know 
that  the  property  has  been  stolen."  This  we  do  not  think  was  a 
sufficient  exposition  of  the  law  called  for  by  the  facts  in  the  case. 

We  propose  to  examine  some  of  the  rules  with  regard  to  the  pos- 
session of  stolen  property,  with  a  view  of  determining  how  far  such 
possession  is  evidence  and  how  far  it  is  sufficient  to  support  a  con- 
viction. 

Whether  recent  or  remote  possession  of  stolen  property  is  a  cir- 
cumstance admissible  in  evidence,  to  be  considered  by  the  jury  in 
connection  with  the  other  evidence  in  the  case.  But  whether  re- 
mote or  recent,  it  is  bat  a  circumstance  per  te.  It  is  a  circumstance 
from  which  guilt  maybe  presumed  or  inferred.  But  to  warrant  an 
inference  or  presumption  of  guilt  from  the  circumstance  alone  of 
possession,  such  "  possession  must  be  personal,  must  be  recent,  must 
be  unexplained,  and  must  involve  a  distinct  and  conscious  assertion 
of  property  by  the  defendant."  Whart.  Orim  Ev.  (8th  ed.),  §  758; 
Forty.  Slate,  17  Tex.  Ct.  App.  441. 

It  must  be  personal.  Mr.  Burrill  states  the  law  as  follows  : 
"  The  possession  must  be  exclusive.  A  finding  of  stolen  property 
in  the  prisoner's  house  or  apartment  is  equally  competent  in  evi 
deuce  against  him  as  a  finding  upon  his  person.  But  the  house  or 
room  muse  be  proved  to  be  in  his  exclusive  occupation.  If  the  prop- 
erty were  locked  op  in  a  room  or  box  of  which  he  kept  the  key,  it 
would  be  a  fair  ground  for  calling  upon  him  for  his  defense.  But 
if  it  were  found  lying  in  a  house  or  room  in  which  he  lived  jointly 
with  others  equally  capable  of  having  committed  the  theft,  it  is 
clear  that  no  definite  presumption  of  guilt  could  be  made."  Bur- 
rill Circumstantial  Ev.  160 ;  People  v.  Hurley,  60  Cal.  74 ;  a.  C, 
44  Am.  Rep.  66. 


TEXAS, 


The  possession  mast  be  recent.  "  What  is  recent  varies  within 
a  certain  range  with  the  conditions  of  each  particular  case.  There 
arc  however  certain  additional  circumstances,  the  presence  or  ab- 
sence of  which  tends  to  expand  or  contract  this  particular  inference 
of  guilt  Has  the  article  in  defendant's  possession,  for  instance, 
such  car-marks  as  made  it  his  duty,  on  its  coming  into  his  hands,  to 
seek  out  its  owner  ?  For  supposing  even  that  he  fonnd  it,  yet  if  it 
has  Buch  ear-marks  he  is  guilty  of  larceny  if  he  do  not  return  it  to 
the  party  whose  property  he  is  thus  notified  it  is.  Hence  the  ques- 
tion of  '  recent '  is  much  affected  by  marks  of  this  class."  Whart 
Crim.  Ev.,  §§759,  760. 

In  Oablich  v.  People,  40  Mich.  292,  it  was  held  that  "  mere 
possession  of  stolen  property  affords  bnt  slight  presumption  of  the 
guilt  of  taking  it."  "  Possession  of  stolen  goods  immediately  after 
the  theft  may  sometimes  be  almost  conclusive  of  guilt,  but  the  pre 
sumption  weakens  as  the  period  of  time  between  the  theft  and  the 
possession  increases,  and  may  scarcely  arise  at  all  if  others  besides 
the  accused  have  had  equal  access  with  himself  to  the  place  where 
the  goods  were  fonnd." 

Again  the  possession  must  be  unexplained.  As  we  said  in  Thomas 
v.  State,  43  Tex.  668:  "The  unexplained  possession  of  stolen 
property  recently  after  the  theft  is  unquestionably  a  circumstance 
which  often  tends  to  prove  the  guilt  of  the  party  in  whose  posses- 
sion it  is  fonnd.  Its  force  and  effect  to  this  end  depends  however 
upon  all  the  facts  and  circumstances  in  the  particular  case  under 
consideration.  It  is  an  inference  of  fact  from  the  evidence,  and 
not  a  presumption  or  conclusion  of  law  from  an  established  or  ad- 
mitted fact  This  presumption  may  be  and  is  often  so  plain  and 
evident  an  inference  from  the  facts  that  in  many  cases  it  has  not 
been  thought  to  be  a  material  error,  requiring  a  reversal  of  the 
judgment,  for  the  court  to  instruct  the  jury  in  general  terms  that 
unexplained  possession  of  stolen  property  recently  after  it  is  Btolen 
warrants  the  presumption  of  the  guilt  of  the  party  in  whose  pos- 
session it  is  found." 

This  court  said  in  McNair  v.  State  :  "  Recent  possession 
unexplained,  when  the  circumstances  demanded  explanation,  has 
been  and  is  held  (we  think  justly)  sufficient.  This  applies  to  cases 
in  which  there  is  no  evidence  except  the  corpus  delicti,  recent  pos- 
session, a  demand  for  explanation,  and  a  failure  to  explain.  If 
there  be  other  evidence,  either  for  or  against  defendant,  it  may  or 
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may  not  be  sufficient,  depending  always  on  the  nature  and  weight 
of  the  evidence."     11  Tex.  Ot  App.  88. 

Id  Schindier  v.  State,  15  Tex.  Ot  App.  394,  it  was  said  :  "  Pos 
session  of  property  recently  stolen,  nnexplained,  is  held  to  be 
prima  facie  evidence  of  theft ;  and  this  court  has  held,  and  still 
holds,  that  there  may  be  cases  in  which  these  facts  would  not  only 
constitute  a  prima  facia  case,  but  would  be  sufficient  upon  which  to 
convict.  To  be  a  prima  facie  case,  the  property  must  be  stolen  by 
some  person  ;  the  possession  must  be  recent ;  the  defendant  must 
be  called  upon  to  explain  and  fail  to  explain  ;  and  before  a  prima 
fade  case  can  be  made  and  claimed  for  the  State,  all  of  the  above 
facte  must  be  established  by  the  evidence." 

We  think  the  rale  may  be  stated  in  general  terms  thus  :  If  a 
party  in  whose  exclusive  possession  goods  recently  stolen  are  found 
fails  reasonably  to  account  for  his  possession,  when  called  upon  to 
explain,  or  when  the  facts  are  such  as  to  require  an  explanation  of 
him,  the  presumption  of  guilt  arising  from  recent  loss  and  posses- 
sion will  warrant  a  conviction,  without  the  necessity  of  further 
proof.  36  Miss.  97  ;  43  MiBS.  648  ;  103  El.  82  ;  43  TS.  Y.  177  ; 
65  N.  G.  592. 

Bat  even  in  such  case,  whilst  the  law  would  authorize  the  infer- 
ence and  presumption  of  guilt,  such  presumption  or  inference  is  not 
a mere  legal  one,  hat  is  one  of  fact  to  be  found  by  the  jury.  And 
the  court  should  in  no  instance  charge  the  conclusiveness  of  such 
presumption  or  inference,  but  should  submit  them  as  facts  to  be 
found  by  the  jury.     Thomas  v.  Slate,  43  Tex.  658. 

In  Underwood  y.  State,  73  Ala.  330,  it  was  said  :  "  The  recent, 
actual,  unexplained  possession  of  stolen  goods  is  a  fact  from  which 
the  jury  may  infer  the  complicity  of  the  defendant  in  the  larceny. 
Whether  it  is  sufficient  evidence  of  guilt  is  a  question  for  their  de- 
termination. There  may  be  cases  in  which  it  would  stand  alone, 
unconnected  with  any  other  criminating  fact,  and  from  it  the  jury 
would  not  probably  infer  guilt.  Whether  the  inference  is  just  and 
reasonable,  whether  the  fact  satisfies  the  minds  of  the  jury  as 
reasonable  men,  beyond  all  reasonable  doubt,  of  the  guilt  of  the 
accused,  the  court  cannot  determine. " 

If  all  these  facta  (recent,  exclusive  and  unexplained  possession) 
concur,  not  only  is  a  prima  facie  case  made  out,  bnt  one  which  will 
fully  warrant  conviction.  Still,  the  case  is  one  of  circumstantial 
evidence,  and  the  law  presenting  that  character  of  case  should  be 
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submitted  to  the  jury,  because  while  such  circumstances  are  con- 
clusive of  guilt,  the;  are  nevertheless  circumstances  only  from 
which  the  guilt  is  inferred,  and  not  positive  proof  establishing  it. 
Faulkner  v.  State,  15  Tex.  Ot  App.  115. 

As  we  have  heretofore  stated,  possession,  even  though  remote,  is 
a  fact  which  may  be  given  in  evidence,  but  the  presumption  or  in- 
ference of  guilt  arising  from  such  possession  becomes  weaker  in 
proportion  as  the  possession  becomes  remote. 

Mr.  Bishop  says:  "The  possession,  to  make  &  prima  facie  case, 
must  be  recent,  and  by  all  opinions  the  presumption  diminishes 
in  strength  as  the  time  increases  between  the  larceny  and  it.  The 
just  doctrine  is  that  if  the  possession  is  very  remote  (yet  how  re- 
mote must  depend  upon  the  special  nature  of  the  particular  case), 
the  judge,  in  his  discretion,  will  exclude  it  as  having  no  sufficient 
tendency  to  prove  any  thing;  but  when  he  admits  it,  he  should 
leave  it  to  the  jury,  with  proper  suggestions."  2  Bish.  Crim.  Pro., 
8d  ed.,  §  742. 

In  Totes  v.  State,  37  Tex.  202,  it  was  held  that  "  the  possession 
of  stolen  property  five  months  after  the  theft  is  not  sufficiently  re- 
cent to  raise  the  presumption  that  the  party  in  possession  is  the 
thief  "  In  Beck  v.  State,  44  Tex.  430,  it  was  held  that  "  posses 
sion  of  stolen  property,  to  raise  a  presumption  of  guilt,  must  be 
recent ;  and  such  possession  cannot  be  inferred  from  testimony 
showing  that  the  accused,  in  1874,  had  possession  of  and  publicly 
used  a  mule  which  had  escaped  or  been  stolen  from  its  owner  iu 
1873."  See  also,  Oublick  v.  People,  40  Mich.  292 ;  State  v.  Jau- 
uett,  88  N".  0.  665  ;  People  v.  Hurley,  60  Col.  74 ;  8.  C,  44  Am. 
Rep.  55  ;  Roberts  v.  State,  17  Tex.  Ct.  App.  82 ;  Bragg  v.  State, 
17  Tex.  Ct  App.  219. 

In  the  case  before  us  a  year  had  elapsed  from  the  date  of  the  loss 
to  the  finding  of  the  stolen  property.  That  it  whs  in  the  exclusive 
possession  of  the  defendant  when  found  is  not  established  by  posi- 
tive testimony,  and  the  circumstances  do  not  fix  the  possession  in  de- 
fendant beyond  a  reasonable  doubt,  because  the  premises  npon  which 
they  were  found  belonged  to  another  party  and  it  is  not  shown  that 
other  parties  did  not  have  equal  access  to  and  equal  means  and 
opportunities  of  concealing  the  things  in  the  place  where  found. 
That  they  were  fonnd  near  where  he  was,  and  in  fact  that  all  the 
circumstances  attending  the  finding  are  strong  suspicious  circum 
stances,  where  no  explanation  was  attempted  to  be  made  by  defend- 
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ant,  may  be  admitted,  and  yet  they  do  not  exclude  any  other  reason 
able  hypothesis  than  that  of  his  guilt.  These  inculpatory  facts 
would  be  conclusive  against  tho  accused  perhaps,  had  the  articles 
been  found  in  his  exclusive  possession,  because  it  was  shown  that 
the  articles  were  marked  with  the  initials  of  the  owner's  deceased 
father,  and  appellant  had  eaten  and  was  familiar  with  them ;  but  if 
be  did  not  have  possession  of  them,  he  was  not  called  upon  to  explain 
anything,  for  if  he  did  not  know  where  they  wore  found,  he  could 
not  explain  how  they  came  to  be  there. 

Because  the  evidence  is  not  as  clear  and  satisfactory  as  it  could 
hare  been  made  judging  from  the  facts  before  us,  and  because  the 
charge  of  the  court  did  not  sufficiently  present  the  law  applicable 
to  the  case  as  made  by  the  evidence,  the  judgment  is  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 


DOUQHTT  V.  STATB. 
(18  Tax  Ot.  App.  ITS.) 


Tba  deposition  of  a  emnpetent  witness  cannot  be  rendered  incompetent  by  Us 
mbaeqaent  indictment  for  the  now  offense,  although  the  statute  forbids  per- 
son* Indicted  for  the  same  offense  to  testify  for  one  another. 

CONVICTION  of  murder.     The  opinion  states  the  case. 

A.  Blacker  and  Lanham  <&  Stephen*,  for  appellant 

J.  If.  Burit,  assistant  attorney-general,  for  State. 

Waiaojr,  J.  On  the  night  of  the  10th  day  of  July,  1883,  appellant 
shot  and  killed  Tom  Mode  in  a  house  of  prostitution  in  the  city  of 
El  Paso.  There  were  present  at  the  time  and  place  of  the  homicide 
besides  appellant  and  deceased,  the  following  named  persons,  viz. : 
Hears,  Bart,  Horn,  Biddle,  Wheat,  Dora  Scott  and  Alice  Abbott. 
Biddle  and  Wheat  were  not  in  the  room  where  tho  shooting  occurred 
bat  were  on  the  porch  of  the  house.  Hears,  Dora  Scott  and  Alice 
Abbott,  tho  two  latter  being  prostitutes  and  inmates  of  the  bouse, 
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were  inside  the  room  when  the  difficulty  commenced,  bnt  immedi- 
ately fled  from  the  room  and  did  not  witness  the  whole  of  the  trans- 
action. These  three  witnesses  testified  on  the  trial  of  the  case.  Bart 
and  Horn  were  the  only  other  eye-witnesses  to  the  homicide.  On 
the  next  day  after  the  homicide,  Hears,  Burt,  Horn  and  Biddle 
were  charged  with  the  murder  of  the  deceased  and  were  arrested. 
They  applied  for  and  obtained  a  writ  of  habeas  corpus,  and  npon  a 
hearing  had  thereon  before  a  District  judge  were  discharged.  Ap- 
pellant was  not  arrested  at  that  time. 

At  the  next  term  of  the  District  Court  for  El  Paso  county,  in 
October,  1883,appellant  alone  was  indicted  for  the  murder  of  deceased. 
Burt  and  Horn,  at  the  time  of  the  homicide,  were  non-residents  of 
the  State  and  have  since  then  continued  to  reside  out  of  the  State. 
After  appellant  was  indicted  and  arrested  be  obtained  the  depositions 
of  Burt  and  Horn  in  his  behalf,  under  and  in  accordance  with  the 
provisions  of  the  statute  in  such  cases  provided,  and  these  deposi- 
tions were  returned  to  and  filed  in  the  cause  then  pending  in  the 
District  Court  of  El  Paeo  county.  Thereafter  appellant  obtained  a 
change  of  venue  from  El  Paso  county  to  Presidio  county,  upon  the 
ground  that  there  existed  against  him  bo  great  a  prejudice  in  El 
Paso  county  that  he  could  not  obtain  a  fair  and  impartial  trial  in 
said  county.  Thereupon  his  counsel  and  the  district  attorney  made 
and  filed  among  the  papers  in  the  cause  a  written  agreement  to  the 
effect  that  the  depositions  of  Burt  and  Horn,  then  on  file  in  the  cause, 
might  be  read  in  evidence  on  the  trial  of  said  cause  in  Presidio  county, 
waiving  all  objections  to  the  manner  and  form  of  taking  the  same,  and 
subject  to  such  legal  objections  and  exceptions  as  might  be  made  to 
the  interrogatories  and  answers  were  said  witnesses  personally  before 
the  court  giving  evidence.  This  agreement  was  made  and  filed  on 
the  23d  day  of  April,  1884. 

On  the  25th  day  of  April,  1884,  the  grand  jury  of  El  Paso  county 
presented  separate  indictments  against  Burt  and  Horn,  charging 
them  with  the  murder  of  the  deceased  Thomas  Mode.  On  April 
14,  1885,  the  trial  of  this  cause  commenced  in  Presidio  county.  At 
that  time  Burt  and  Horn  had  not  been  arrested  on  the  indictments 
preferred  against  them,  and  no  effort  had  been  made  on  the  part  of 
the  State  to  effect  their  arrest.  On  the  trial  appellant  offered  to 
read  in  evidence  the  depositions  of  Burt  and  Horn.  The  deposi- 
tions were  objected  to  by  the  district  attorney  upon  the  ground  that 
said  witnesses  had  been  indicted  for  the  same  murder,  and  in  sup- 
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port  of  this  objection  certified  copies  of  the  indictment*  were  ex- 
hibited to  the  court.  The  court  sustained  the  objection  and  rejected 
the  depositions.  Appellant  excepted  and  in  a  hill  of  exceptions 
presents  the  facts  we  have  recited,  and  also  the  depositions  in  full 
of  the  said  witnesses  Burt  and  Horn.  Appellant  was  convicted  of 
murder  in  the  second  degree,  and  his  punishment  was  assessed  at 
five  years*  confinement  in  the  penitentiary. 

We  are  not  aware  that  the  precise  question  presented  by  the  bill 
of  exceptions  has  ever  been  adjudicated.  We  are  very  sure  that  it 
has  never  been  passed  upon  by  the  courts  of  this  State.  We  have 
diligently  searched  the  authorities  accessible  to  us,  and  have  been 
unable  to  find  a  single  case  in  point  It  may  be  said  therefore  tc 
be  a  question  of  "  first  impression,"  and  we  must  determine  it  more 
by  reason  and  analogy  than  by  precedent.  Thiswewilldoinaccord- 
ance  with  our  best  judgment  as  to  what  the  rule  should  be  in  such 
a  case. 

Our  statute  provides  that  "  Persons  charged  as  principals,  accom- 
plices, or  accessories,  whether  in  the  same  indictment  or  different 
indictments,  cannot  be  introduced  as  witnesses  for  one  another,  but 
they  may  claim  a  severance;  and  if  any  one  or  more  be  acquitted, 
or  the  prosecution  against  them  be  dismissed,  they  may  testify  in 
behalf  of  the  others."  Code  Grim.  Proa,  art.  731.  This  provis- 
ion has  been  often  construed  by  the  courts  of  this  State,  but  has 
never  been  considered  with  reference  to  a  case  similar  to  the  one 
now  before  us. 

In  the  case  before  us,  at  the  time  the  depositions  were  taken,  the 
witnesses  were  competent;  they  were  not  then  charged  as  principals, 
accomplices  or  accessories,  and  were  not  included  within  the  terms 
or  intent  of  this  law.  They  had  not  then  been  indicted,  but  on  the 
contrary  they  had  been  legally  discharged  upon  a  hearing  on  habeas 
corpus  before  the  District  judge,  wherein  they  were  accused  of  the 
murder  of  the  deceased  Mode.  These  facts  were  known  to  the 
prosecution .  The  contents  of  their  depositions  were  also  known  to 
the  prosecution.  With  a  full  knowledge  of  these  facts  the  district 
attorney,  the  representative  of  the  State,  agreed  in  writing  that  the 
depositions  might  be  read  in  evidence  on  the  trial.  Three  days  after 
this  agreement  was  make  and  filed  .in  the  cause,  the  State,  by  an- 
other representative,  the  grand  jury,  presented  the  indictments 
against  these  witnesses,  and  insists  that  said  indictments  render  their 
depositions  incompetent  evidence.  Now  the  question  is,  the  wit- 
Voi-  LI  —  39 
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ueases  being  competent  when  they  testified  by  deposition,  can  their 
testimony  be  rendered  incompetent  by  the  subsequent  act  of  the 
State,  without  the  consent  or  fault  of  the  defendant? 

Principals,  accomplices  and  accessories  in  crime  are  incompetent 
witnesses  for  each  other,  upon  the  ground  that  they  are  directly  in- 
terested in  the  result  of  the  prosecution.  This  being  the  sole  ground 
of  their  exclusion,  we  can  derive  aid  in  the  eolation  of  the  question 
before  its  by  having  recourse  to  the  rules  of  the  law  governing  the 
subject  in  civil  matters  in  other  cases  of  witnesses  disqualified,  or 
claimed  to  be  disqualified,  by  reason  of  interest. 

In  chancery  proceedings  the  rule  is  well  established  that  in  oases 
of  disqualifying  interest,  where  the  witness  previously  to  becoming 
disqualified  has  given  a  deposition  in  the  cause,  the  deposition  may 
be  read,  as  if  he  were  since  deceased,  or  insane,  or  otherwise  in- 
capacitated. Greenl.  Ev.  866,  367.  And  Mr.  Greenleaf  lays  it 
down  that  such  deposition  may  also  be  read  in  a  trial  at  law  of  an 
issue  out  of  chancery;  and  he  further  says:  "In  other  trials  at 
law,  no  express  an  thority  has  been  found  for  reading  the  deposition, 
and  it  has  been  said  that  the  course  of  practice  is  otherwise;  bat  no 
reason  is  given,  and  the  analogies  of  the  law  are  altogether  in  favor 
of  admitting  the  evidence."  1  Greenl.  Ev.,  §  1(58.  Again  this 
author  says:  "  It  has  been  laid  down  in  general  terms  that  where 
one  person  becomes  entitled  to  the  testimony  of  another,  the  latter 
shall  not  be  rendered  incompetent  to  testify  by  reason  of  any  inter- 
est subsequently  acquired  in  the  event  of  the  suit.  Bat  though  the 
doctrine  is  not  now  universally  admitted  to  that  extent,  yet  it  is 
well  settled  aud  agreed  that  in  all  cases  where  the  interest  has  been 
subsequently  created  by  the  fraudulent  act  of  the  adverse  party,  for 
the  purpose  of  taking  off  bis  testimony,  or  by  any  act  of  mere 
wantonness,  and  aside  from  the  ordinary  course  of  business  on  the 
part  of  the  witness,  he  is  not  thereby  rendered  incompetent." 
§  418.     See  also  1  Stark.  Ev.  (9th  ed. )  22,  and  note  1. 

In  our  own  State  some  of  the  decisions  seem  to  lay  down  the  rule 
that  if  the  witness  is  competent  at  the  time  his  deposition  is  taken, 
such  deposition  may  bo  read  in  evidence  on  the  trial  of  the  cause, 
though  the  witness  be  incompetent  to  testify  at  the  time  of  the 
trial.  Lobdell  v.  Fowler,  33  Tex.  346;  BurUaon  v.  BurUton,  28 
Tex.  383;  Abies  v.  Miller,  12  Tex.  109;  62  Am.  Dec.  520.  In 
Webster  v.  Mann,  56  Tex.  119,  however  it  is  said  that  '*  the  facts 
and  law  existing  at  the  time  of  the  trial,  and  not  at  the  time  of 
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taking  a  deposition,  mast  be  looked  to  ordinarily  to  determine  ltd 
competency,"  citing  Week's  Law  of  Depositions,  515;  and  in  that 
case  the  deposition  of  a  witness  taken  after  he  was  indicted,  but 
before  he  was  convicted  of  the  crime  of  forgery,  was  excluded,  the 
court  remarking,  "The  judgment  of  conviction  is  bat  the  evi- 
dence of  the  moral  depravity  which  creates  the  disqualification,  and 
the  reason  for  the  exclusion  of  the  testimony  of  a  party  while  under 
indictment  upon  which  a  conviction  is  subsequently  had  is  just  as 
strong  as  though  his  testimony  is  given  after  conviction."  It  must 
be  noted  that  in  that  case  the  disqualification  of  the  witness  arose 
from  infamy  and  not  interest,  and  the  infamy  existed  as  well  at  the 
time  his  depositions  were  taken  as  at  the  time  of  the  trial  In  the 
case  we  are  considering  the  disqualification  did  not  exist  at  the. 
time  the  depositions  were  taken,  but  arose  subsequently.  The 
cases  an  therefore  essentially  dissimilar.  The  case  we  are  con- 
sidering is  not  an  ordinary  one,  but  is  aui  generis,  and  does  not 
come  within  the  general  rule  stated  above,  that  the  facts  and  law 
existing  at  the  time  of  the  trial  must  control  the  admissibility  of 
the  deposition. 

Our  judgment  and  our  sense  of  right,  fairness  and  justice  force- 
as  to  the  conclusion  that  the  depositions  of  Burt  and  Horn  are  ad- 
missible. 1.  Because  they  were  taken  at  a  time  when  the  witnesses 
vera  competent  to  testify.  2.  Because  the  disqualification  now 
urged  against  their  admissibility  is  by  reason  of  the  act  of  the  prose- 
cution. 3.  Because  the  circumstances  of  the  case  show, prima  facie, 
we  think,  that  Bart  and  Horn  were  not  indicted  in  good  faith,  bat 
were  indicted  solely  for  the  purpose  of  depriving  the  defendant  of 
their  testimony.  There  is  not,  in  the  record  before  us,  a  particle  of 
evidence  which  in  the  slightest  degree  connects  these  witnesses  with 
the  homicide.  They  were  discharged  upon  an  examination  had  im- 
mediately after  the  homicide.  They  were  not  indicted  by  the 
grand  jury  until  nearly  one  year  after  the  homicide,  nor  until  after 
appellant  had  obtained  their  depositions,  and  had  obtained  a  change 
of  venae;  and  after  they  were  indicted  no  effort  whatever  on  the 
part  of  the  State  was  made  to  obtain  their  arrest,  and  yet  the  prose- 
cution must  have  known  where  they  resided,  because  their  depositions 
on  file  in  the  cause  showed  where  they  resided.  4.  Because  before 
the  witnesses  were  indicted,  the  State  by  her  representative  agreed 
in  writing  that  these  depositions  might  be  read  on  the  trial;  thereby 
conceding  the  competency  of  the  witnesses  at  that  time. 
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We  think  it  would  be  bad  faith  on  the  part  of  the  State,  and  a 
fraud  upon  appellant's  rights,  to  deprive  him  of  the  depositions  of 
these  witnesses  under  the  peculiar  circumstances  of  this  case.  Their 
testimony  is  uiost  material  and  vital  to  his  defense,  and  it  should 
not  rest  within  the  power,  or  within  the  desire  of  the  prosecution 
to  take  it  away  from  him,  under  the  circumstances  and  in  the  man- 
ner here  attempted.  We  cau  never  give  our  sanction  to  such  a  pro- 
cedure. These  witnesses,  if  disqualified,  are  disqualified  by  the  act 
and  procurement  of  the  plaintiff  in  the  cause,  the  State  of  Texas, 
and  we  must  say  that  the  record  before  us  irresistibly  forces  upon 
us  the  conclusion  that  this  disqualification  is  attempted  for  the  sole 
purpose  of  depriving  the  appellant  of  this  testimony.  In  the  lan- 
guage of  Mr.  Oreenleaf,  it  appears  to  us  that  the  disqualification  of 
these  witnesses  "  has  been  subsequently  created  by  the  fraudulent 
act  of  the  adverse  party,  for  the  purpose  of  taking  off  their  testi- 
mony." 1  Greenl.  Ev.,  §418.  In  such  case  the  disqualification 
does  not  exclude  the  evidence,  Burgete  v.  Lane,  3  Greenl.  Ev. 
165;  Manchester  Iran  Co.  v.  Sweeting,  10  Wend.  162.  We  bold  that 
the  court  erred  in  rejecting  the  depositions  of  the  witnesses  Horn 
and  Burt, 

It  is  unnecessary,  we  think,  that  we  should  discuss  other  ques- 
tions presented  by  counsel  for  appellant  Under  repeated  decisions 
of  this  court,  the  exceptions  to  the  indictment  were  properly  over- 
ruled. Upon  another  trial  of  the  cause,  with  the  testimony  of 
Burt  and  Horn  before  the  court,  the  learned  judge  will  uo  doubt 
give  a  charge  appplicable  to  the  facts  of  the  case.  In  our  opinion, 
the  testimony  of  these  witnesses  would  make  it  incumbent  upon 
the  court  to  instruct  the  jury  upon  the  law  of  manslaughter  and 
self-defense,  as  well  as  murder  in  the  second  degree. 

Because  the  court  erred  in  rejecting  the  depositions  of  Horn  and 
Burt,  the  judgment  is  reversed  and  the  cause  is  remanded. 

Reverted  and  remanded. 
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Wilbon  t.  Statu. 

IMTii.01.  App.SIC) 

Oiimtnol  late  —  larceny  —  tuerri  >mm 

Tfc—  oaa  bo  no  Uroeny  without  the  Intention  of  pernuuant  appropttattaa, 
■ad  that  Ib  a  question  for  the  jury.     {8m  note,  p.  SIS.) 

nONVIOTION  of  burglary.     The  opinion  atatea  the  case. 
J.  S.  Hurts,  assistant  attorney-general,  for  Stale. 

Whits,  P.  J.  On  the  motion  for  a  new  trial  it  was  urgently 
insisted  that  the  verdict  was  contrary  to  the  evidence.  To  illustrate 
this  position  a  brief  summary  of  the  facts  is  necessary.  Defendant 
ms  indicted  for  a  burglarious  breaking,  in  the  night-time,  of  the 
blacksmith  shop  of  one  Broughton,  with  the  fraudulent  intent  to 
steal  certain  corporeal  personal  property  contained  in  said  honse, 
belonging  to  the  said  Broughton.  It  was  shown  by  the  evidence 
that  the  door  of  the  blacksmith  shop  had  been  broken,  and  that  the 
hitrglar  after  entry  had  broken  open  a  chest  in  the  shop  and  taken 
therefrom  a  brace.  On  the  same  night  the  storehouse  of  one  Brown 
had  been  burglarized,  his  safe  blown  open,  and  several  hundred 
dollars  abstracted  therefrom.  So  strong  is  the  evidence  that  there 
can  scarcely  be  a  shadow  of  doubt  but  that  defendant  and  another 
party  broke  into  the  blacksmith  shop,  took  the  brace,  then  went  to 
Brown's  store,  entered  that,  broke  open  the  safe  and  stole  the  money. 
Near  Brown's  store,  lying  under  a  wagon,  the  next  morning  after 
the  burglaries,  Broughton  found  his  brace  which  had  been  stolen 
from  the  blacksmith  shop. 

It  is  contended  that  this  state  of  facts  shows  that  though  defend- 
ant broke  into  the  blacksmith  shop  and  took  the  brace,  he  was  not 
guilty  of  the  theft  of  the  brace,  because  his  intention  in  taking  it 
wag  uot  to  appropriate  it  permanently,  bat  only  to  use  it  temporarily 
in  the  breaking  into  the  safe  of  Brown,  and  that  after  he  had  ac- 
complished that  temporary  purpose  for  which  he  had  taken  it,  he 
bad  left  or  abandoned  it  where  found. 

In  his  charge  to  the  jury  the  learned  judge  did  not  submit  the 
*m*  to  the  jury  as  to  whether  or  not  the  brace  was  taken  from  the 
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blackamith  shop  with  a  view  to  a  permanent  appropriation  or  a 
mere  temporary  use  of  it.  No  exception  was  taken  to  the  charge 
as  given,  nor  was  any  instruction  specially  requested  of  the  court, 
and  the  point  raised  was  not  made  until  it  was  presented  in  the 
motion  for  a  new  trial  It  the  matter  however  was  part  of  the 
law  made  necessary  by  the  facta  that  it  should  be  given,  then  and 
in  each  case  the  omission  to  charge  upon  that  phase  of  the  case 
would  be  reversible  error,  even  though  the  charge  was  not  excepted 
to  nor  special  instructions  upon  the  point  requested;  because  in 
felony  cases  the  charge  must ' '  distinctly  set  forth  the  law  applicable 
to  the  case,"  "whether  asked  or  not"     Code  Grim.  Proa,  art  677. 

What  is  the  law?  Mr.  Wharton  says  "it  should  he  remembered 
that  every  taking  of  the  property  of  another  without  his  knowledge 
or  consent  does  not  amount  to  larceny.  To  make  it  such  it  must  be 
accompanied  by  circumstances  which  demonstrate  a  felonious  inten- 
tion to  deprive  the  possessor  permanently  of  the  thing  taken."  1 
Whart.  Grim.  L.  (Sth  ed.),  §  883.  In  Johnson  v.  State,  36  Tex. 
375,  it  was  held  that  in  order  to  constitute  the  crime  of  larceny  the 
taking  of  the  property  must  be  with  the  felonious  intent  of  per- 
manently depriving  the  owner  of  his  property,  and  the  same  doctrine 
was  again  held  by  our  Supreme  Court  in  Blackburn  v.  State,  44 
Tex.  457,  and  in  Jtodrigues  v.  State,  decided  80th  April,  1875, 
and  by  this  court  in  Lota  v.  State,  1  Tex.  Ot  App.  488;  S.  C,  28 
Am.  Rep.  416. 

In  Rex  v.  Crump,  %  Carr.  &  Payne  (1'2  Eng.  C.  L.),  372,  it  was 
held  that  if  a  person  stealing  other  property  take  a  horse,  not  with 
intent  to  steal  it,  but  only  to  get  oft  more  conveniently  with  the 
other  property,  such  taking  of  the  horse  is  not  a  felony. 

In  theft  the  taking  must  be  with  fraudulent  intent;  must  be  to 
"  deprive  the  owner  of  the  valne  of  the  same  and  appropriate  it  to 
the  use  or  benefit  of  the  person  taking."  Penal  Code,  art.  746.  If 
the  intent  to  deprive  the  owner  of  it  is  wanting,  the  offense  is  not 
theft.  Mr.  Archbold  defined  a  larcenous  intent  at  common  law 
thus:  "  Where  a  man  knowingly  takes  and  carries  away  the  goods 
ot  another,  without  any  claim  or  pretense  of  right,  with  intent 
wholly  to  deprive  the  owner  of  them,  and  to  appropriate  or  convert 
them  to  his  own  use."  And  Chief  Justice  Etre  in  Pear's  case  de- 
fined the  offense  thus:  "  The  wrongful  taking  of  goods  with  intent 
to  spoil  the  owner  of  them  lucri  causa."  State  v.  Shermer,  56 
Mo.  83. 
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Whether  the  taking  was  fraudulent  or  not  depends  in  all  cases 
upon  the  intent  or  the  purpose  with  which  the  property  was  taken, 
and  that  intent  is  to  be  determined  by  the  jnry  upon  all  the  facts 
and  circumstances  of  the  cose.  Upon  this  point  Mr.  Arahbold 
says:  "  In  all  cases  of  larceny  the  questions  whether  the  defendant 
took  the  goods  knowingly  or  by  mistake;  whether  he  took  them 
bona  fide  under  a  claim  of  right  or  otherwise;  and  whether  he  took 
them  with  intent  to  return  them  to  the  owner,  or  to  deprive  the 
owner  of  them  altogether  and  to  appropriate  or  convert  them  to  his 
own  use,  are  questions  entirely  for  the  consideration  of  the  jury,  to 
be  determined  by  them  upon  a  view  of  the  particular  facts  of  the 
case."  3  Archb.  Grim.  Pr.  A  Fl.  (8th  ed.)  1184.  See  also  Hart 
v.  Stale,  57  Ind.  102;  Stale  v.  Hawkins,  S  Port  (Ala.)  461;  Phelps 
v.  Pbovfe,  55 IU.  334;  State  v.  Scott,  64  X.  C.  686. 

In  Fields  v.  Statu,  6  Cold.  524,  it  was  held  that  to  constitute 
larceny  the  taking  must  be  without  color  of  right  and  to  deprive 
the  owner  permanently  of  his  property.  Aud  in  that  case,  which 
was  for  theft  of  certain  tools  pawned  by  defendant  for  whisky,  it 
is  said,  "  the  court  correctly  stated  to  the  jury  that  the  taking  must 
be  done  without  the  least  color  of  right  or  excuse  for  the  act,  and 
with  intent  to  deprive  the  owner  not  temporarily  but  permanently 
of  his  property." 

In  Blackburn's  case,  already  cited  above  from  44  Tex.  467,  Chief 
Justice  Roberts  says:  "The  charge  of  the  court  shonld  further 
have  submitted  the  question  under  the  evidence  to  the  jury  whether 
Blackburn  took  the  horse  to  use  him  temporarily  as  an  estray,  or  to 
make  property  of  him  by  converting  him  to  his  own  use  as  a  per- 
manent appropriation." 

In  the  case  we  have  in  hand  it  was  an  issue  in  the  case,  made  by 
the  facts  proven,  whether  the  taking  of  "the  brace"  from  the 
blacksmith  shop  of  Broughton  was  for  a  mere  temporary  use  or  for 
a  permanent  appropriation.  It  was  in  fact  the  only  issue  raised  by 
the  evidence.  Defendant  had  the  right  to  have  it  submitted  to  the 
jury  for  their  determination,  and  it  was  not  for  the  court  to  ignore 
it  in  his  charge.  It  may  be  said  that  its  submission  to  the  jury 
would  not  have  affected  the  result  in  so  plain  a  case.  Perhaps  so, 
butitisnot  for  us  to  say  or  presume  what  might  or  might  not  have 
been  the  result  of  such  a  charge.  We  are  not  authorized  to  pre- 
sume any  thing  in  favor  of  a  charge  in  a  felony  case  which  does  not 
"  distinctly  set  forth  the  law   applicable  to  the  case."    The  last 
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legislature  were  asked  to  confer  upon  this  court  some  authority, 
where  in  our  opinion  the  rights  of  a  defendant  could  not  hare  been 
injured,  in  matters  of  error  committed  in  the  charge  (see  Attoraej- 
General's  Report,  1884,  p.  ID),  and  the  legislature  declined  to  make 
any  changes  iu  the  law  as  it  is. 

Because  the  charge  of  the  court  did  not  preseut  the  law  applica- 
ble to  the  case,  the  judgment  is  rerersed  and  the  cause  remanded 
for  a  new  trial. 

Remraed  and  r»matul»d. 

NOTE  by  the  Kepobtkk.—  In  PtopU  r.  Woodttmrd,  81  Bun,  57.  it  was  held 
that  taking  a  horse  (torn  another's  stable,  killing  it,  and  burying  it  in  a  pit, 
does  not  necessarily  constitute  larceny.     The  court  said: 

"  In  larceny  the  taking-  moat  be  for  the  purpose  of  converting  to  the  use  of 
the  taker.  In  malicious  mischief  no  such  Intent  1b  necessary.  In  the  present 
cane  the  evidence  tends  to  show  a  taking  of  the  horse  to  kill  him,  with  a  sols 
desire  to  Injure  the  owner.  It  was  incumbent  on  the  court  then  to  point  oat  to 
the  jury  the  legal  elements  In  the  crime  of  larceny,  so  as  to  distinguish  it  from 
malicious  mischief.  Thia,  we  think,  waa  not  done.  The  jury  was  told,  to  sub- 
stance, If  defendant  took  or  procured  to  be  taken  this  hone,  and  killed  or  aided 
in  killing  him,  he  must  be  found  guilty.  In  no  part  of  the  charge  Is  this  lan- 
guage modified  or  qualified. 

"  The  seventh  request  to  charge  is  as  follows:  '  There  must  have  been  » 
felonious  Intent,  for  without  such  an  Intent  there  was  no  crime,  and  the  feloni 
ous  intent  must  have  been  formed  before  the  taking;  and  if  before  the  ttk 
Ingof  the  horse,  the  intent  was  to  take  it  and  kill  it,  the  crime  would  not  be  ■ 
felony,  but  an  offense  under  the  statute,  i  Issued  among  misdemeanors  under 
the  term  of  malicious  mischief.'  The  defendant  excepted  to  the  refusal  to 
charge  as  requested.  The  request  to  charge,  the  refusal  to  charge,  and  the 
exception  are  all  very  Informal  and  inartificial,  but  sufficient,  we  think,  to  pre- 
sent the  important  point  in  the  case. 

*'  The  defendant  was  entitled  to  have  the  jury  instructed  in  substance  as  re- 
quested. Mr  Wharton,  in  his  work  on  Criminal  Law,  §§  1741  -1784,  has  con 
sidered  whether  larceny  can  exist  where  there  is  no  intent  on  the  part  of  th» 
taker  to  reap  any  advantage  from  the  taking.  He  has  reviewed  the  dodskma 
from  the  case  of  An  v.  Goto***.  Runs.  A  By.  C.  C.  392,  cited  by  the  district 
attorney,  to  the  time  of  his  writing,  and  concluded  that  the  qualification, 
'  Inert  rmu,'  has  been  accepted  by  our  courts  as  an  unquestioned  part  of  the 
common  law.  He  says.  §  1784:  '  Than  It  has  been  frequently  held  to  be  a 
misdemeanor,  of  th*  nature  of  malicious  mischief,  to  kill  an  animal  belonging 
to  another,  though  it  has  never  been  held  larceny  so  to  kill  and  take,  unleni 
some  benefit  waa  expected  bv  the  taker.'  And  he  cites.  In  support  of  snob 
statement,  among  other  oases.  Commtmmmta  v.  Ltmck,  1  Mass.  59:  PtopU* 
oaafaVftGew,  856:  fi  mfl  i  fSf  litis  It  TTisil  M  The  conclusion  is  sai 
talked  by  the  authorities.'' 
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'  LtdBiotB,  J.,  in  ■  dissenting-  opinion,  gave*  vary  exhaustive  review  of  t!(e 
minorities,  a*  follows: 

"  Blackstone  says  that  '  felonious '  umu  '  done  amtao  fvrandi,  or  as  the 
civil  law  BpwM  it,  (uert  «hm,'  4  Bl.  Com.  883,  citing  Inst.  4.  1.  1.  It  is 
•nth  noticing  that  the  passage  thus  oited  by  Blackstone  as  authority  for  the 
■braae,  hurt  coma,  doss  not  contain  those  words,  or  words  similar.  On  the 
contrary,  theft  is,  In  that  passage,  defined  as  the  fraudulent  dealing  with  a  thing 
and  —*Mng  is  said  about  such  dealing  being  for  the  sake  of  gain.  Another 
mange,  however,  Dig.  47,  218,  seems  to  Include  in  its  definition,  gain  to  the 
laker  ■  btttri  foriendi  grotto.' 

••  But  when  the  definition  of  theft  is  taken  Into  the  English  law  by  Bracton, 
ha  leaTM  out  this  clause,  and  says  only  that  the  taking  must  be  done  '  aiUmo 
flmHuU.'  Bract.  ISO  &.,  Twlsa'  ed.,  vol.  2,  p.  506.  Lord  Ooxx's  definition, 
also,  does  not  include  the  idea  of  '  lueri  cava.'     8  Inst.  107. 

"Mr.  Stephens,  In  his  History  of  the  Criminal  Law,  speaking  on  this  very 
point  aaya:  '  To  this  date  It  is  *  part  of  the  law  of  this  country,  as  settled  by 
very  modern  cases,  that  the  motives  which  lead  a  man  to  commit  theft  are  im- 
material; and  that  the  definition  of  the  offense  Includes  an  intention  to  deprive 
the  owner  of  his  property  permanently.'  Tol.  8,  p.  183.  Again  in  Stephens 
Criminal  Islw  at  p.  297,  the  author  says  that  the  act  may  be  done  '  from  any 
motive  whatever,'  establishing  this  by  the  citation  of  authorities.  To  the 
aune  effect  also  is  Rosooe  Criminal  Evidence,  7th  ed.  628  [944].  In  a  careful 
note  to  Haitoxeay  case,  1  Dennlson,  870,  it  is  said:  'Every  wrongful  taking 
without  any  color  of  right,  with  intent  to  deprive  the  owner  wholly  of  hi* 
property,  is  larceny.' 

"  In  Bishop  Criminal  Law,  vol.  2,  §  846,  Mr.  Bishop  states  that  the  English 
courts  seem  at  last  to  have  utterly  overthrown  the  old  notion  of  ivri  eataa; 
and  he  cites,  to  show  this,  the  language  of  Pollock,  J.,  in  Reg.  v.  Janet.  1 
Dan.  188,  and  the  case  of  Beat.  Cabbage,  R.  &  K.  203. 

"  I  may  refer  also  to  the  definition  in  the  Mirror  for  Magistrates,  as  given  by 
Mr.  Stephens  in  his  history,  vol.  8,  p.  184.  '  Larceny  Is  the  treacherously 
taking  away  from  another  movable  corporal  goods,  against  the  will  of  him  to 
whom  they  do  belong,  by  evil  getting  of  the  possession  or  the  use  of  them.'  And 
without  quoting,  I  may  refer  also  to  Hawkins  P.  C.  SO,  where  the  definition 
of  larceny  says  nothing  of  Iveri  causa.  Nor  do  Mr.  Wharton's  views  in  American 
Criminal  Law,  %  1761,  appear  to  be  different  from  those  above  stated. 

"  In  Wharton  Criminal  Law,  %  899,  however,  a  view  of  the  English  law  is 
taken,  which  appears  to  differ  from  that  of  the  text- writers  above  cited;  and  a 
statement  is  made  as  to  the  American  decisions  on  this  point,  which  I  shall 
hereafter  examine. 

"  Passing  from  this  summary  of  text-writers,  I  may  say  that  I  find  no  decis- 
ion in  this  State  on  the  question.  Home  cases  are  referred  to  in  this  connec- 
tion. Loomti  v.  Edgarton.  19  Wend.  419,  decides  only  that  malicious  mischief 
Is  a  misdemeanor.  There  was  in  that  case  no  taking  of  the  property,  and 
therefore  could  have  been  no  larceny.  People  v.  Smith,  S  Cow.  258,  only  held 
that  malicious  mischief  was  a  crime.  The  prisoner  had  not  taken  away  the 
property,  a  cow.  and  was  not  indicted  for  larceny.     People  v.  Anderetm,  14 

Vol.  LI  —  40 
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Johns.  MM,  only  held  that  the  bona  fide  finder  of  a  lost  article  wu  ant  guilty 
of  larceny  In  appropriating  It.     None  of  them  cases  touch  the  present  case. 

"If  we  hum  to  the  English  cases  wo  find  several  in  which  prisoners  hire  beta 
held  guilty  of  larceny  who  have  taken  property,  not  Atari  eauta.  Beg.  v. 
Jtmet,  at  tupra,  was  a  ease  where  the  prisoner,  having  received  several  totters 
belonging  to  and  addressed  to  B.,  destroyed  one  of  them,  in  order  to  suppress 
inquiries  respecting  the  prisoner's  character.  This  was  held  larceny:  and  Pol- 
lock, J.,  said:  '  Will  It  be  contended  that  picking  a  man's  pocket,  not  to  make 
yourself  rich,  but  to  make  him  poor,  would  not  be  a  larceny  1 '  Rex  v.  Gab- 
boat,  ut  tupra,  was  the  esse,  often  cited,  where  a  prisoner  was  held  guilty  of 
larceny,  who  had  taken  a  horse  of  the  prosecutor  and  had  backed  it  into  a  coal 
pit,  and  thus  had  killed  it,  with  no  motive  of  personal  gain;  a  case  I  may  say, 
much  like  the  present,  except  that  the  prisoner  had  more  excuse  for  his  act. 
In  Bex  v.  Wyan,  1  Denlson,  865,  the  prisoner,  a  letter-sorter  in  the  post-office, 
took  a  letter  and  dropped  it  into  the  water-closet,  with  intent  to  destroy  it, 
and  to  deprive  the  post-office  authorities  of  their  letter.  There  was  no  per- 
sonal gain  to  the  prisoner;  yet  he  was  held  guilty  of  larceny.  See  also  Bee. 
v.  Hoilavny,  above  referred  to. 

"  In  Mr.  Wharton's  Criminal  Law,  he  titan,  apparently  to  sustain  a  contrary 
doctrine,  Commonwealth  v.  Leach,  I  Mass.  59.  But  the  case  decides  nothing 
on  this  point.  It  only  holds  that  an  indictment  for  poisoning  a  cow  is  within 
the  jurisdiction  of  a  Court  of  Sessions.  No  question  as  to  the  taking  of  per- 
sonal property  was  in  any  way  involved. 

'  Mr.  Wharton  also  expresses  the  opinion  that  American  cases  sustain  the 
doctrine  Inert  causa.  An  examination  shows  this  opinion  to  be  incorrect.  He 
cites  in  support  of  this  view  State  v.  Council,  1  Overton  (Tenn.),  305.  This 
held  that  stabbing  a  horse  was  Indictable.  It  does  not  appear  that  there  m 
any  taking;  so  the  question  of  larceny  was  not  involved.  He  also  cites  Beep. 
v.  Teacher,  1  Dell.  885,  a  case  which  has  nothing  to  do  with  larceny,  and 
which  only  holds  that  the  malicious  killing  of  a  horse  is  Indictable.  No  sug- 
gestion is  made  in  that  case  that  the  horse  was  ever  taken  from  the  owner; 
and  nothing  Is  said  as  to  larceny.  He  also  cites  Stale  v.  Scmkint,  8  Port.  (IT 
Ala.),  441,  which  held  that  taking  a  slave,  in  order  to  set  her  free,  was  not 
larceny.  How  the  question  of  larceny  may  apply  to  the  case  of  a  slave,  we 
need  not  discuss.  It  is  enough  to  say  that  the  doctrine,  for  which  that  esse 
Is  cited  by  Mr.  Wharton,  is  overruled  in  the  very  Stats  in  which  it  was  de- 
cided. In  Waitanu  v.  State,  53  Ala.  411,  hereafter  referred  to;  and  that 
in  that  last  case  the  court  did  not  deem  it  necessary  even  to  comment  on  State 
v.  Haakint.  Mr.  Wharton  also  cites  IfeDanUl  v.  State,  16  Miss.  401.  That 
was  an  Indictment  for  murder.  In  the  course  of  opinion,  a  definition  of  lsr- 
ceny  is  incidentally  given;  but  there  was  no  attempt,  or  occasion,  to  define  the 
crime  accurately.  The  doctrine  of  liieri  eauta  is  overruled  in  Mississippi  in 
the  case,  hereafter  referred  to,  of  Hamilton  v.  State,  85  Miss.  214.  These  are 
the  only  cases  that  are  referred  to,  for  the  purpose  of  showing  that  derisions 
in  this  country  sustain  the  doctrine  of  lueri  cauta.  It  will  bo  seen  that  only 
one  supports  the  doctrine;  and  that  one  has  been  overruled  In  the  State  where 
it  was  made. 
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"On  the  contrary,  Hamilton  v .  State,  «1  Mpra,  hold  that  the  taking  away  of 
■  slant,  is  older  to  free  him,  wee  larceny.  Here  there  could  be  no  gein  to- 
ih«  taker;  and  therefore  no  act  done  hurt  mum,'  only  an  intent  to  deprive 
the  owner  of  hie  property.  Of  course  this  ease  overrules  any  remark  to  the 
contrary  made  in  McDaniel  v.  State,  tit  nipra. 

"  Dignowittg  v.  State,  17  Tex.  531,  quite  similar  to  the  present,  held  that  the 
taking  of  property  with  Intent  to  destroy  it  was  larceny. 

"  In  William*  ».  State,  tit  tupra,  which  is  a  case  eloaely  In  point,  the  court 
ay:  '  No  benefit  to  the  guilty  agent  may  be  sought,  but  only  injury  to  the 
owner.'  They  hold  that  the  intent  need  not  be  gain  to  the  taker;  and  there- 
hoe,  in  fact,  they  overrule  State  v.  Hatekini,  ut  tupra,  if  that  cane  held  other. 
>in. 

"The  same  doctrine  is  distinctly  decided  in  People  v.  Juarm,  38  Cat.  880;  In 
State  v.  Bgan,  12  Nev.  401;  in  Keel]/  v.  State,  U  Ind.  86;  In  State  v.  Davit,  88 
N.  J.  I*w,  178;  and  In  State  v.  Brown,  8  Strobh.  008;  in  which  last  case  the  court 
chiracterixed  the  doctrine  of  State  v.  Havtkint,  ut  tupra,  as  '  a  very  novel 
sad  startling  proposition.'  We  have  seen  that  It  is  a  proposition  already 
overruled  in  the  Bute  where  It  was  advanced. 

"  In  United  State*  v.  Durkee,  McAllister,  1M,  it  was  held,  that  where  mem- 
bers of  a  vigilance  committee  seized  guns  as  weapons  of  defense,  this  was  not 
larceny.  But  that  act  was  done  neither  with  Intent  to  injure  the  owner,  nor 
for  personal  gain.  The  case  decides  nothing  on  the  point  In  discussion,  And 
the  courts  of  the  State,  where  it  was  decided,  have  Just  been  shown  to  have 
overruled  the  doctrine  of  lucr*  cauta.     People  v.  Juaret,  ut  tupra. 

"It may  then,  1  think,  be  said  to  be  established  by  the  great  weight  of 
American  authorities,  with  no  real  exception,  that  to  constitute  larceny  it  is 
do*  necessary  that  the  intent  of  the  taker  should  be  to  appropriate  the  prop, 
erty  to  his  use;  that  where  the  other  elements  exist,  it  is  enough  If  the  intent 
be  to  deprive  the  owner  permanently  of  his  property. 

"If  m  the  absence  of  decisions  in  our  own  State,  we  are  not  to  be  guided  by 
these  text-books  and  by  these  decisions  of  other  States  and  of  England,  and 
are  to  consider  the  question  on  principle,  then  I  think  the  same  conclusion 
should  follow.  That  there  must  be  a  taking  Is  undoubted ;  that  It  mnst  be 
wrongful  and  without  excuse  or  color  of  right.  But  when  these  circumstances 
exist,  what  does  It  matter  whether  the  motive  of  the  person  taking  Is  to  bene- 
fit himself  or  to  injure  the  owner  T  Suppose  the  property  Is  a  thing  high I ,- 
valned  by  the  owner;  a  thing  which  the  person  taking  it  cannot  use  and  does 
not  intend  to  use;  and  suppose  that  ont  of  malice,  he  takes  It  from  the  owner 
and  keeps  It  permanently,  In  order  to  deprive  the  owner  of  It,  what  is  this 
act!  .Not  malicious  mischief,  because  the  property  is  not  injured;  certainly 
not  a  mere  trespass,  because  It  has  the  elements  ot  malicious  wrong-doing. 
Is  such  a  wrong-doer  to  escape  because  he  can  say:  '  I  did  not  take  the  prop- 
erty tueri  causa  f '  Yet  on  the  doctrine  against  which  I  am  contending,  such  a 
wrong-doer  would  escape  altogether.  He  would  be  guilty  of  no  malicious 
mischief,  and  If  not  guilty  of  larceny,  would  be  only  a  trespasser;  a  conclu- 
sion which  seems  to  me  plainly  incorrect. 

"Undoubtedly  where  there  Is  no  taking  there  is  no  larceny,  although  there 
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raay  be  malkdou*  mischief ;  bat  when  the  property  bis  been  in  fact  Uien  with 
Intent  to  deprive  the  owner  of  it  permanently,  It  does  not  nutter  whether  the 
thief  Intends  to  kill  and  eat  the  cow,  or  to  kill  and  bury  it. 

"  In  ■  large  majority  of  cases  the  thief  Intends  personal  gain.  Perhaps  for 
this  reason  the  phrase  lueri  eavea  crept  In,  to  mark  the  distinction  betwee* 
larceny  on  the  one  hand,  and  on  the  other  hand  the  wrongful  «nM**g  for 
temporary  nee  and  to  return  {State  v.  Self,  1  Bay,  342),  or  to  one  and  leave. 
Bex  v.  PMOtpt,  3  East  PI.  602.  It  might  hare  been  Intended  to  not*  the 
fact  that,  in  eases  like  these,  there  was  no  permanent  appropriation.  Bat  as 
I  think,  the  phrase  was  misused,  or  the  distinction  was  Incorrect,  when  it  was 
thought  that  a  wrongful  taking  with  intent  to  destroy  in  order  to  injure  the 
owner  was  not  larceny. 

''1  think  it  Incorrect  to  call  such  an  act  as  that  of  the  defendant  merely 
malicious  mischief;  because  that  is  a  crime  which  may  be  committed  without 
any  wrongful  taking  of  the  property.  On  the  other  hand,  the  taldnsj  is  of  the 
very  essence  of  larceny.  When  we  find  that  circumstance  of  a  taking',  we 
have  only  to  see  whether  the  taking  was  excusable,  or  was  a  mere  trespass,  or 
was  larceny.  It  is  of  little  consequence  which  of  two  bad  and  illegal  motives 
influenced  the  wrong-doer,  whether  to  profit  himself  or  to  Injure  the  owner." 

In  King  v.  Cabbage,  Hubs.  &  R.  202,  it  was  held,  by  a  divided  court,  that 
taking  away  and  killing  a  hone  was  larceny;  and  in  King  v.  Morftt,  Ross.  A 
K.  807,  it  was  held,  by  a  divided  court,  that  opening  the  master"*  granary  with  a 
false  key,  by  his  servants  in  husbandry,  and  taking  away  some  beans  to  feed  to 
his  horses  in  addition  to  the  ordinary  quantity,  was  larceny,  on  the  ground 
that  this  would  diminish  the  work  of  the  ostlers!  The  court  In  State  v.  Sav- 
kine,  8  Port.  461,  well  declare  this  a  "shadowy  and  almost  imaginary  distinc- 
tion." In  Ilea:  v.  Dickinton,  Ruse.  &  B.  420,  it  was  held  that  taking  a  girl's 
clothing  and  carrying  it  to  a  hay  mow.  where  the  defendant  had  had  sexual 
con  miction  with  her,  in  order  to  Induce  her  to  come  there  again  for  the  same 
purpose,  was  not  larceny.  Some  other  English  cases  are  cited  in  Com.  v. 
Mourn,  10S  Maes.  168;  s.  c,  7  Am.  Rep.  507. 

In  State  v.  Hawking,  8  Port.  461,  it  was  held,  that  merely  aiding  a  slave  to 
escape  does  not  constitute  larceny.  The  court  say  that  King  v.  Cabbage  and 
King  v.  Morftt  cannot  be  considered  as  authority  In  this  country,  both  on  prin- 
ciple and  because  they  were  decided  by  a  bare  majority  This  case  is  not 
explicitly  overruled  in  William*  v.  State,  53  Ala  411. 

In  State  v.  York,  5  Barring.  4*8,  it  was  held  that  the  taking  of  a  horns  by 
an  indentured  servant  to  facilitate  his  escape,  and  the  abandonexnent  of  It,  did 
not  constitute  larceny.     There  was  no  discussion  of  the  question. 

In  People  v.  Juara,  28  Cal.  880,  lueri  catua  was  held  not  essential.  Thi* 
was  based  on  Sex  v.  Cabbage,  and  Wharton  Cr.  Law,  %  1781,  the  court  observ- 
ing: "  Although  the  doctrine  has  been  repudiated  in  State  v.  HaxMnt,  8  Port. 
81,  we  think  the  cases  in  the  English  court  place  the  matter  on  the  true  hasti," 

In  State  v.  Ryan,  12  Hev.  401;  s.  c,  8  Am.  Hep.  809,  it  was  held  that  break 
ing  open  a  tool-house,  taking  a  hand  car,  riding  it  on  the  railway  and  leaving 
it  at  the  side  of  the  track,  did  not  constitute  a  larceny.     The  court  approv* 
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Ba  r.  Cabbage  and  People  v.  Juarez,  but  pat  the  decision  on  the  ground  that 
there  ft)  no  proof  of  intent  to  deprive  the  owner  of  hie  property. 

In  Keel?  v.  State,  14  Ind.  36,  lueri  eavea  was  held  not  essential,  bat  it  mi 
told  that  there  was  evidence  of  felonious  Intent  to  deprive  the  owner  of  his 
property. 

In  State  v.  Brown,  a  Strobh.  508,  a  alave-talting  case,  the  court  say  obiter  that 
a.  common  law  there  Is  "  no  doubt  "  that  lueri  cauta  is  not  essential,  but  that 
the  statute  puts  it  beyond  doubt. 

In  State  v.  DaoU,  9  Vroom,  88  N.  J.  L.  170;  a.  C,  90  Am.  Rep.  867,  the 
prisoner  secretly  ran  away  with  a  horeo  and  carriage,  with  no  intention  of  re- 
turning them  and  abandoned  them.  Held  larceny.  There  is  a  good  discus- 
bmi  of  the  subject  there. 

Mr.  Bishop  seems  to  incline  to  the  English  view,  that  hie/ri  eavea  Is  not  ee- 
witial.     2  Cr.  L. ,  £  848. 

See  Hope  v.  People,  88  N.  T.  416;  s.  c,  88  Am.  Bep.  480. 


Beisk  v.  State. 

(18  T«.  Ct.  App.  Hi.) 
Criminal  law  —  ortee  in  Jeopardy — misdemeanor. 


CONVICTION  of  Sabbath-breaking.     The  opinion   states   the 
case. 

J.  H,  Hurts,  assistant  attorney-general,  for  State. 


fluHT,  3.  This  is  a  conviction  for  selling  a  cigar  to  one  Jim 
Doon  on  Sunday. 

To  ttin  information,  the  defendant  pleaded  in  effect  former  jeop- 
ardy by  reason  of  the  fact  that  he  had  been  indicted  for  the  same 
uBeue,  and  that  avid  indictment  had  been  certified  from  the  Dis- 
trict Court  of  Robertson  county  to  the  County  Court  of  said  county, 
and  that  on  the  5th  day  of  March,  1885,  the  case  was  called  for 
trial;  that  both  parties  announced  ready  for  trial;  and  that  after  the 
jury  wag  impanelled  and  sworn,  and  all  of  the  evidence  introduced, 
the  county  attorney  moved  to  enter  a  nolle  prosequi  to  said  case;  to 
"Men  the  defendant  objected,  and  over  the  objection  of  the  defend- 
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ant,  the  court  allowed  the  said  county  attorney  to  nolle  prosequi 
the  same,  and  that  the  prosecution  was  dismissed. 

The  indictment  nolle  proaequied  charged  that  the  defendant  was 
a  dealer  in  the  sale  of  cigars,  drags,  etc.,  the  same  being  a  lawful 


The  information  describes  the  defendant  as  being  a  merchant  and 
grocer,  and  a  trader  in  a  lawful  business. 

The  evidence  shows  bat  one  transaction,  to-wit,  the  sale  of  three 
cigars  to  Jim  Dixon  on  Sunday. 

[Minor  points  omitted.] 

Do  the  principles  of  jeopardy  apply  to  misdemeanors?  Or  in 
other  words  after  the  parties  hare  announced  ready  for  trial  upon 
a  good  and  sufficient  indictment,  the  jury  being  impanelled  and 
sworn,  and  the  plea  entered,  can  the  State,  in  misdemeanor,  nolle 
prosequi  the  case,  and  afterward  prosecute  for  the  offense  charged 
in  the  indictment  nolle  proaequied  t 

It  is  well  settled  that  this  cannot  be  done  in  felony  oases.  How 
as  to  misdemeanors?  We  are  not  aware  that  this  question  has  ever 
been  passed  upon  by  the  Supreme  Court  of  this  State. 

However,  upon  this  subject  Mr.  Bishop  says:  "The  reader  has 
observed  in  what  words  this  constitutional  provision  is  expressed, 
namely,  that  the  offender  shall  not  be  twice  put  in  jeopardy  of 
'life  or  limb'  (Federal  Constitution),  the  construction  of  which 
words  is  that  properly  the  rule  extends  to  treason  and  all  felonies — 
not  to  misdemeanors.  Yet  practically  and  wisely  the  courts  have 
applied  it  to  misdemeanors  also."  And  in  McCauley  v.  Slate,  26 
Ala.  135,  Judge  Rice  discusses  this  question  elaborately,  and  as  we 
think,  conclusively,  showing  that  the  constitutional  provision  which 
protects  the  citizen  from  being  twice  put  in  jeopardy  applies  to 
misdemeanors  as  well  as  felonies. 

Because  of  the  error  in  the  charge  of  the  court,  and  because  the 
defendant's  plea  of  jeopardy  was  withdrawn  from  the  consideration 
of  the  jury,  the  judgment  is  reversed  and  the  cause  remanded. 
Reversed  and  remanded. 
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HCNTBE   V.  STATS. 

(UTex.0t.App.44O 

Criminal  lam  — intent  —  hnovitdgt. 

tTader  a  statute  punishing  the  sale  of  Intoxicating  liquors  to  a  minor  with 
knowledge  that  he  is  under  age,  the  knowledge  of  the  minority  most  be 
explicitly  proved;  it  cannot  be  presumed,  even  in  case  of  a  purchaser  only 
sixteen  years  old.     (fiw  note,  p.  823.) 

CONVICTION  of  illegally  selling  intoxicating  liquors  to  it  minor. 
The  opinion  states  the  case. 

T.  B.  Snaed  and  George  F.  Pendexter,  for  appellant. 

J.  H.  Burt*,  assistant  attorney-general,  for  State. 

Wiixson,  J-  [Minor  point  omitted.]  To  constitute  the  offense 
of  which  the  defendant  was  convicted,  it  must  be  made  to  appear 
by  the  evidence,  in  some  way,  that  at  the  time  he  sold,  gave  or  bar- 
tered the  liquor  to  the  minor,  he  knew  the  fact  that  the  person  to 
whom  he  sold,  etc.,  waB  under  the  age  of  twenty-one  years.  Knowl- 
edge of  this  fact  by  the  defendant,  at  the  time  of  the  act,  is  as  es- 
sential to  constitute  this  offense  as  a  fraudulent  intent  at  the  time 
of  taking  property  is  to  constitute  the  crime  of  theft.  The  fact 
of  knowledge  may  be  proved,  like  any  other  fact,  by  circumstances; 
but  it  most  be  proved  in  some  way,  before  it  can  be  said  that  the 
law  has  been  violated.  The  fact  that  the  defendant  sold  the  liquor 
to  a  person  under  the  age  of  twenty-one  years  does  not  of  itself 
prove,  as  is  contended  by  counsel  for  the  State,  that  he  knew  such 
person  was  a  minor. 

Counsel  for  the  State  advances  thin  proposition:  "  When  the 
truth  of  a  fact  has  been  proven,  all  persons  will  be  presumed  to 
have  known  the  truth  until  the  contrary  appears."  And  under 
this  proposition  he  contends  that  the  State,  having  proved  the 
minority  of  the  person  to  whom  the  liquor  was  sold,  had  made  a 
prima  fad*  case  of  guilt  against  the  defendant.  No  authority  is 
cited  in  support  of  this  proposition  and  argument,  nor  have  we 
been  able  to  find  any  such  authority.  The  rule  contended  for 
would  perhaps  be  applicable  in  a  case  where  the  statute  creating 
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the  offense  does  not  require  that  the  forbidden  act  should  be  know- 
ingly done,  bnt  it  is  certainly  not  applicable  There,  as  in  this  case, 
knowledge  of  the  foot  of  minority  on  the  part  of  the  defendant  is 
an  affirmative  matter  which  constitutes  an  essential  element  of  the 
offense,  and  mast  be  alleged  and  proved.  Mr.  Bishop  says : 
"  Where  the  statute  U  silent  as  to  the  defendant's  intent  or  knowl- 
edge the  indictment  need  not  allege,  or  the  government's  evidence 
show,  that  he  knew  the  fact;  his  being  misled  concerning  it  is 
matter  for  him  to  set  up  in  defense  and  prove.  Quite  different  are 
the  law  and  procedure  where  the  statute  has  the  word  '  knowingly ' 
or  the  like;  knowledge  is  then  an  element  in  the  crime,  the  indict- 
ment most  allege  it,  and  the  evidence  against  the  defendant  affirm- 
atively establish  its  existence."  Bish.  Stat  Or.,  §  1092;  1  Biah 
Cr.  Pr.,  gg  533,  538. 

In  creating  this  offense  onr  statute  uses  the  word  "  knowingly,' 
and  it  is  therefore  an  essential  element  of  the  offense  that  the  de- 
fendant knew  at  the  time  he  sold  the  liquor  that  the  purchaser 
thereof  was  under  the  age  of  twenty-one  years.  This  knowledge 
must  therefore  not  only  be  alleged,  bnt  most  be  affirmatively  proved. 
Prensler  v.  State,  13  Tex.  Ct  App.  95.  In  the  record  before  us 
there  is  not  one  particle  of  evidence  that  the  defendant  had  knowl- 
edge of  the  minority  of  the  person  to  whom  he  sold  the  liquor. 
It  is  in  proof  that  such  person  was  a  little  past  sixteen  years  of  age 
at  the  time  defendant  sold  him  the  liqnor.  It  is  submitted  by 
counsel  for  the  State  that  the  court  should  take  judicial  notioe  of 
physical  facts,  such  as  that  a  boy  of  sixteen  years  of  age  would  not 
ordinarily  appear  to  be  of  the  age  of  twenty-one  years,  and  that 
this  physical  appearance  was  sufficient  evidence  on  the  part  of  the 
State  to  prove  knowledge  on  the  part  of  the  defendant  of  the  non- 
age of  the  purchaser. 

Mr.  Wharton  says:  "  As  a  general  rule,  a  court  in  making  np 
its  conclusions  is  to  take  no  notice  of  facts  not  in  evidence.  In  the 
Roman  law  this  maxim,  as  held  by  the  classical  jurists,  is  under- 
stood  as  precluding  the  judex  from  allowing  his  judgment  to  be 
influenced  by  any  facts  which  are  the  proper  objects  of  evidence, 
but  which  are  not  put  in  evidence.  In  the  same  sense  this  maxim 
has  been  accepted  by  onr  own  courts."  1  Whart.  Ev.,  g  276.  It 
is  very  true  that  a  court  will  assume  knowledge,  in  proper  cases,  of 
natural  laws,  such  as  are  ordinarily  admitted  by  experience,  or  de- 
monstrated by  science.     1  Whart.  Ev.,  gg  381,  333,  331. 
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Bat  we  do  not  conceive  that  in  owes  like  the  one  under  consid- 
eration, the  rale  of  judicial  notice  is  Applicable.  While  we  might 
concede  that  it  is  a  general  law  of  nature  that  a  person  sixteen 
years  of  age  does  not  present  the  same  appearance  as  one  twenty- 
one  Tears  of  age,  yet  we  also  know  that  there  have  been,  and  are, 
and  will  always  be,  exceptions  to  this  general  role.  For  aught  that 
this  court  can  know  from  the  record  before  it,  the  person  to  whom 
the  liquor  was  sold  in  this  instance  may  have  presented  all  the 
physical  appearance  of  a  man  over  the  age  of  twenty-one  years. 
Be  may  have  been  six  feet  tall,  weighing  two  hundred  pounds,  and 
"  fall  of  strange  oaths,  and  bearded  like  a  pard."  There  is  nothing 
in  the  record  that  informs  ns  of  his  physical  appearance  as  to  age. 
If  it  hud  been  shown  in  the  statement  of  facts  that  in  size  and 
physical  appearance  he  was  not  a  man,  that  it  was  reasonably  ap- 
parent to  the  observation  of  an  ordinarily  prudent  man  that  he 
was  not  twenty-one  years  of  age,  we  wonld  hold  that  snch  evidence 
would  be  sufficient  to  show  knowledge  of  his  non-age.  But  there 
is  no  such  proof  in  this  record,  and  we  cannot  indulge  in  the  pre- 
sumption that  snch  proof  was  before  the  jury,  nor  can  we  take 
judicial  notice  that  this  particular  minor  did,  as  minors  ordinarily 
do,  present  physical  indications  of  minority. 

We  most  hold  therefore  that  the  evidence  fails  to  show  that  the 
defendant  "  knowingly "  sold  liquor  to  a  person  nnder  the  age  of 
twenty-one  years;  and  because  of  this  failure  in  the  proof  the  con- 
viction is  without  support  and  must  be  set  aside. 

Bearing  upon  the  question  of  the  defendant's  want  of  knowledge 
of  the  fact  of  non-age,  where  that  question  is  contested,  we  think 
the  facts  proposed  to  be  proved  by  the  witness  Moore  wonld  be  ad- 
missible. Such  evidence  wonld  tend  to  show  a  desire  on  the  part 
of  the  defendant  to  avoid  a  violation  of  the  law,  and  would  show 
acts  of  caution  used  by  him  for  the  purpose  of  preventing  such 
violation  of  the  law.  Of  course  these  acts  wonld  not  afford  any 
excuse  or  justification  for  a  violation  of  the  law.  They  would  only 
be  relevant  and  admissible  in  determining  whether  or  not  the  de- 
fendant "knowingly"  committed  the  forbidden  act  We  think  the 
testimony  should  have  been  admitted,  accompanied  by  proper  in- 
fractions in  the  charge  of  the  court,  as  to  the  particular  purpose 
for  which  the  same  was  admitted. 

The  judgment  is  reversed  and  the  cause  is  remanded. 

Reverted  and  remanded. 
Vol.  LI  — 41 


322  TEXAS, 

Price  v.  BUte. 

Note  by  the  Retorter.— Consult  Stern  v.  8taU,  53  Ga.  229;  s.  c,  31  Am. 
Rep.  96(1;  FarreUi.  State,  83  Ohio  St.  406;  8.  c,  80  Am.  Rep.  014;  Fautki  v, 
Feopic,  80  Mich.  200;  b.  c,  88  Am.  Rep.  874. 

In  JJoWiwu*  v.  Stolf,  68  lad.  285.  it  was  held,  that  a  sale  of  intoxicating 
liqnor  to  a  minor,  made  by  the  seller  in  the  reasonable  and  honest  belief  that 
such  minor  is  of  full  age,"  is  not  a  violation  of  the  liqnor  law,  and  the  court 
has  no  right  to  take  into  account,  in  determining  the  guilt  or  innocence  of  such 
seller,  the  personal  appearance  of  such  minor,  as  to  age.     The  court  said: 

"  It  was  further  shown  however  by  the  bill  of  exceptions,  that  'the  court, 
without  being  requested  thereto  by  the  counsel  for  the  State,  or  by  any  one 
else,  having  personally  Inspected  the  appearance  of  the  witness,  Edward  Oei- 
sendorff,  who  was  present  in  court  and  testified  as  a  witness,  took  his  youthful 
appearance  into  consi dotation,  in  determining  the  question  of  the  defendant's 
gnllt  or  innocence,  to  which  the  said  defendant  at  the  time  objected  and 
excepted.' 

"This  action  of  the  court  was  assigned  by  the  appellant  as  a  cause  for  a  new 
trial,  in  his  motion  therefor,  and  we  think  it  was  well  assigned .  The  question 
presented  thereby  is  not  a  new  question  in  this  court.  Substantially  the  same 
question  was  decided  in  the  case  of  Stephemon  v.  State,  28  Ind.  973,  and  again 
in  the  more  recent  case  of  Ihiager  v.  State.  58  Ind.  851. 

"  In  these  cases  it  was  held,  in  substance,  and  we  think  correctly,  that  the 
personal  appearance  of  a  party  or  witness  cannot  be  considered  by  court  or  jury 
as  evidence,  in  determining  the  question  of  the  age  of  such  party  or  witness. 
The  cases  cited  are  decisive  of  the  case  now  before  ub." 

In  Hunter  r.  Slate,  101  Ind.  841,  it  was  held  error  to  withdraw  from  the  oon- 
sideration  of  the  Jury  the  fact  that  the  minor  had  a  beard. 
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Oriminal  law  —  Komiddt  —  "  taken  in  get  of  advltiry." 

Under  the  statute  making  homicide  by  a  husband  justifiable  when  o 
on  one  taken  in  the  act  of  adultery  with  his  wife,  before  the  parties  have 
separated,  it  is  sufficient  if  the  parties  are  taken  In  such  circumstances  m 
reasonably  indicate  that  they  have  just  committed  or  are  about  to  commit 
the  adulterous  act.  Adultery  here  means  violation  of  the  marriage  bed,  and 
not  habitual  carnal  intercourse.    (Set*  note,  p.  828.) 

/CONVICTION  of  manslaughter.     The  opinion  states-  the  owe. 

Dowell  A  Woolen,  for  appellant. 

J.  IT.  Burt*,  assistant  attorney-general,  for  State. 
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WiiiTg,  P.  J.     Appellant  was  convicted  of  manslaughter  < 
ntiUed  opon  one  William  Chandler;  his  punishment  being  a 
at  two  yean'  confinement  in  the  penitentiary. 

Before  the  homicide,  appellant  had  evidently  become  dissatisfied 
with  the  familiarity  which  had  existed  for  some  time,  as  shown  in 
the  conduct  of  his  wife  toward  deceased,  and  the  deceased  toward 
his  wife.  He  may  even  have  entertained  suspicions  that  all  was 
not  as  it  should  be  between  them,  or  to  say  the  least  of  it,  he  felt 
that  their  conduct  was  highly  improper. 

On  the  night  of  the  homicide  he  had  evinced  this  state  of  feeling 
of  dissatisfaction  and  suspicion  in  more  than  one  particular,  when 
deceased  and  his  wife  had  been  seen  whispering  and  "  carrying  on 
together/'  before  he  retired  to  his  bed,  leaving  his  wife,  the  de- 
ceased and  his  mother  still  sitting  by  the  fire.  Bnt  he  retired  and 
went  to  sleep.  Not  long  after,  Chandler,  the  deceased,  left;  and 
not  long  after  he  had,  ostensibly,  gone  to  his  home,  defendant's 
wife,  complaining  of  feeling  sick,  went  out.  She  was  gone  so  long 
that  defendant's  mother  became  uneasy,  woke  defendant  up,  and 
told  him  he  had  better  go  and  see  what  was  the  matter.  Defendant 
finally  got  up,  and  hearing  persons  talking  in  his  corn-pen,  went 
back  into  the  house,  got  his  gun,  went  to  the  corn-pen,  found  the 
door  open,  went  in  and  asked  "  who  was  there?"  After  this  ques- 
tion had  been  repeated  three  times  by  him,  his  wife,  who  was  lying 
down  with  some  one  in  the  crib,  got  up  and  answered  "  it's  me. 
Price,"  and  said  she  had  gone  there  to  get  some  com.  Defendant 
told  her  to  come  out,  and  asked  "  who  was  with  herP  "  She  replied 
"  no  one."  Defendant  insisted  there  was  some  one.  She  said  "  no," 
and  went  oot  at  the  door.  Defendant  again  asked  who  was  there, 
aid  deceased  got  up  and  caught  the  gun.  Defendant  backed  out 
of  the  door  the  parties  struggling  over  the  gun.  After  getting  out 
of  the  door  defendant  said,  "let  go  the  gun  and  let  me  go  about  my 
business,"  the  wife  begging  her  husband  not  to  shoot  him.  Chand- 
ler then  turned  loose  his  hold  of  the  gun,  and  defendant  shot  him. 
After  the  shooting,  when  a  light  was  struck,  the  coat  of  deceased 
was  found  spread  out  in  the  crib,  at  the  place  where  he  and  defend- 
ant's wife  had  been  lying  down. 

In  his  voluntary  statement,  which  was  read  by  the  prosecution  as 
eridence  at  the  trial,  defendant  gays:  "I  do  not  know  what  they 
(Chandler  and  my  wife)  were  doing.  I  did  not  take  time  to  investi- 
gate that.    I  knew  they  were  there  for  no  good.    That  was  the 
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only  time  I  ever  saw  them  lying  down  together  anywhere.  I  can't 
say  that  I  thought  they  were  haying  connection  with  each  other 
at  the  time  I  called  to  them  at  the  door  of  the  crib;  bat  by 
finding  them  together  I  lappoBed  that  their  object  was  to  haTe 
connection  with  each  other,  and  I  shot  him,  Chandler,  became 
I  felt  that  that  was  the  object  of  their  being  there  together  at 
that  time. " 

This  concise  statement  of  the  substance  of  the  facta  will  suffi- 
ciently illustrate  the  main  question  presented  in  the  record,  and  so 
ably  argued  by  appellant's  counsel. 

The  defense  claimed  was  that,  under  the  facts  stated  and  our  law, 
the  homicide  was  justifiable.  Our  statute  so  reads:  "  Homicide  is 
justifiable  when  committed  by  the  husband  upon  the  person  of  any 
one  taken  in  the  act  of  adultery  with  his  wife,  provided  the 
killing  take  place  before  the  parties  to  the  act  of  adultery  have 
separated."  Penal  Oode,  art  567.  We  are  not  aware  that  a  simi- 
lar statute,  making  such  a  homicide  justifiable,  can  be  found  in  the 
Codes  of  any  other  State;  though  the  principle  and  precedent  from 
which  ours  is  derived  is  of  most  ancient  origin.  But  in  most,  if 
not  all  the  States,  as  at  common  law,  a  killing  under  such  circum- 
stances would  reduce  the  homicide  from  murder  to  manslaughter. 

Blackstone  says:  " So  if  a  man  takes  another  in  the  act  of  adul- 
tery with  bis  wife,  and  kills  him  directly  upon  the  spot,  though 
this  was  allowed  by  the  laws  of  Solon,  as  likewise  by  the  Roman 
civil  law  (if  the  adulterer  was  found  in  the  husband's  own  house), 
and  also  among  the  ancient  Goths,  yet  in  England,  it  is  not  abso- 
lutely ranked  in  the  class  of  justifiable  homicide  as  in  case  of  a 
forcible  rape,  but  it  is  manslaughter.  It  is  however  the  lowest  de- 
gree of  it;  and  therefore  in  such  a  case  the  court  directed  the  burn- 
ing in  the  hand  to  be  gently  inflicted,  because  there  could  not  be  a 
greater  provocation."    i  BL  Com.  (Ohitty),  side  p.  191. 

Mr.  Bishop  states  the  rule  as  it  now  obtains  thus:  "If  a  husband 
finds  his  wife  committing  adultery,  and  provoked  by  the  wrong  in- 
stantly takes  her  life  or  the  adulterer's  *  *  *  the  homicide  is 
only  manslaughter.  But  if  on  merely  hearing  of  the  outrage  he 
pursues  and  kills  the  offender,  he  commits  murder.  The  distinc- 
tion rests  on  the  greater  tendency  of  seeing  the  passing  fact,  than 
of  hearing  of  it  when  accomplished,  to  stir  the  passions;  and  if  a 
husband  is  not  actually  witnessing  the  wife's  adultery,  but  knows  it 
is  transpiring,  and  in  an  overpowering  passion,  no  time  for  cooling 
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having  elapsed,  he  kills  the  wrong-doer,  the  offense  is  reduced  to 
manslaughter."     3  Bish.  Crim.  L.  (7th  ed.),  §  708. 

Our  statute  usee  the  expression  "taken  in  the  act  of  adultery 
with  the  wife."  The  question  is  aa  to  the  proper  meaning  or  con- 
struction of  these  terms.  Do  the  words,  when  properly  construed, 
mean  that  the  husband  mnst  discover,  find,  or  see  the  wife  and 
adulterer  in  the  very  act  of  illicit  intercourse  or  copulation  in  order 
to  constitute  the  offense  denominated  "taken  in  the  act  of  adul- 
tery." 

Such  positive  proofs  of  the  commission  of  the  crime  of  adultery 
are  not  required,  and  are  rarely  attainable.  As  a  crime,  adultery 
itself  may  be  established  and  proven  by  circumstantial  testimony. 
Richardvm  v.  State,  84  Tex.  143.  Should  the  law  hold  the  hus- 
band to  a  greater  or  higher  degree  of  proof  than  itself  requires  to 
establish  a  given  fact?  It  is  a  late  hour  of  the  night  — the  parties 
are  found  in  a  corn-crib  some  distance  from  the  house,  lying  down 
in  the  dark.  They  refuse,  at  first,  to  answer  when  called;  then 
when  the  wife  answers,  she  denies  that  any  one  is  with  her  —  when 
deceased  gets  np  he  clutches  the  gnu  —  defendant  finds  that  the 
one  whose  previous  conduct  and  "  carrying  on  "  with  his  wife  has 
excited  his  suspicions  is  the  one  he  has  thus  found  in  company  with 
his  wife.  What  would  any  reasonable,  sensible  man  have  concluded 
from  these  circumstances?  In  other  words,  how  did  the  matter  rea- 
sonably appear  to  defendant?  To  him  are  not  these  facts  "confirm- 
ations strong  as  proofs  of  holy  writ?  "  Gould  it  have  been  other- 
wise than  that  he  had  caught  the  parties  in  the  act  of  adultery, 
either  just  as  they  ware  about  to  commit,  or  just  after  they  had  in 
fact  committed  it?  His  voice  when  he  called  perhaps  had  arrested 
them  in  the  very  act  of  carnal  coition,  and  if  that  were  so,  then 
were  not  the  parties  caught  or  taken  by  him  in  adultery?  Does  not 
the  law  always  estimate  a  man's  right  to  act  upon  reasonable  ap- 
pearances? Taking  into  consideration  the  res  gestae  —  taking  the 
sets  of  the  parties  and  their  words  coupled  with  their  acts  —  and 
were  not  the  appearances  of  a  character  such  as  would  have  created 
the  reasonable  apprehension  and  conviction,  in  a  person  of  ordinary 
mind,  that  the  parties  thus  taken  were  taken  in  the  act  of  adultery? 
We  are  of  opinion  that  the  correct  doctrine  is  that  enunciated  in 
SiaU  v.  Pratt,  1  Houston,  249.  In  passing  upon  the  construction 
and  application  of  a  statute  substantially  similar  to  ours,  except 
that  in  Delaware  the  homicide  under  such  circumstances  would 
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only  have  been  reduced  from  murder  to  manslaughter  instead  of 
being  justifiable,  as  with  as,  it  was  held:  "If  a  husband  find 
another  in  the  act  of  adultery  with  his  wife,  and  in  the  first  trans- 
port of  passion  excited  by  it  then  and  there  kills  him,  it  will  not  be 
murder,  but  manslaughter  only.  It  is  not  necessary  however  that 
he  should  witness  an  act  of  adultery  committed  by  them.  If  he 
saw  the  deceased  in  bed  with  his  wife,  or  leaving  it,  or  found  them 
together  io  such  a  position  as  to  indicate  with  reasonable  certainty 
to  a  rational  mind  that  they  had  just  then  committed  the  adulterous 
act,  or  were  then  about  to  commit  it,  the  effect  will  be  the  same; 
and  if,  under  such  circumstances,  the  mortal  blow  was  then  and 
there  given,  the  killing  will  be  manslaughter  merely.  But  no  other 
knowledge  on  the  part  of  the  husband,  however  positive,  otherwise 
acquired  of  their  adulterous  intercourse  can  suffice  to  mitigate  and 
reduce  the  crime  from  murder  to  manslaughter."  See  same  case 
in  1  Grim.  Law  Mag.  809,  810. 

As  to  a  proper  construction  of  the  expression  "  taken  in  the  act," 
we  cannot  believe  that  the  law  requires  or  restricts  the  right  of  the 
husband  to  the  fact  that  he  most  be  an  eye-witness  to  physical 
coition  of  his  wife  with  the  other  party.  As  we  have  seen,  adul- 
tery can  be  proven  by  circumstances,  and  the  circumstances  in  this 
case  were  not  hearsay  so  far  as  this  defendant  was  concerned;  they 
transpired  in  his  own  presence,  sight  and  hearing.  A  mistake 
may  possibly  exist  as  to  the  fact;  "  but  if  a  person  laboring  under 
a  mistake  as  to  a  particular  fact  shall  do  an  act  which  would  other- 
wise be  criminal,  he  is  guilty  of  no  offense"  (Penal  Code.  art.  15), 
provided  it  be  such  mistake  as  does  sot  arise  from  want  of  proper 
care  ou  his  part.  Penal  Code,  art.  48.  A  party  may  always  act 
upon  reasonable  appearances,  and  his  guilt  depends  upon  the  rea- 
sonableness of  the  appearances,  judged  of  from  his  own  stand- 
point. 

Mr.  Bishop's  rule,  as  above  quoted,  also  commends  itself  to  as  as 
both  just  and  proper:  "  If  a  husband  is  not  actually  witnessing  his 
wife's  adultery,  but  knows  it  is  transpiring  and  in  an  overpowering 
passion,  no  time  for  cooling  having  elapsed,  he  kills  the  wrong-doer, 
the  offense  is  reduced  to  manslaughter."  Citing  Slate  v.  Holmes, 
54  Miss.  153;  Biggs  v.  State,  39  Ga.  723;  04*9*  v.  State,  35  Ind. 
492.  And  to  the  same  effect  is  Matter  v.  State,  10  Mich.  212.  If 
the  offense  would  be  manslaughter  at  common  law,  and  in  most  of 
the  other   States,  it  would  in  like  circumstances  be   justifiable 
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homicide  under  the  special  provisions  of  oar  statute.     Penal  Code, 
art  576. 

In  hie  charge  to  the  jury  the  learned  trial  judge  instructed  them 
folly  and  ably  upon  the  law  of  murder  of  the  second  degree  (murder 
in  the  first  degree  being  abandoned)  and  manslaughter.  His 
eharge  upon  justifiable  homicide,  predicated  upon  the  statute,  was 
in  these  words,  viz :  "If  the  jury  find  that  the  defendant  shot  and 
killed  tbe  said  Chandler  at  the  time  and  place  as  alleged,  and  it  also 
appears  from  the  testimony  that  defendant  shot  and  killed  said 
Chandler  when  taken  in  the  act  of  adultery  or  carnal  intercourse 
with  the  wife  of  the  defendant,  and  before  they  (Chandler  and  the 
wife)  had  separated,  then  they  will  find  him  not  guilty." 

The  very  gist  of  the  issue  made  by  the  facts  in  the  case  was  as  to 
whether  the  facts  tended  to  show  that  the  parties  were  "  taken  in 
the  act  of  adnltery,"  and  in  all  such  cases  we  imagine,  the  princi- 
pal contest  will  be  as  to  that  fact.  Such  being  true,  it  is  a  part  of 
the  law  of  snch  cases  that  the  jury  should  be  properly  instructed  as 
to  what  is  meant  by  the  expression  "taken  in  the  act."  Without 
some  explanation  of  the  phrase,  a  jury  would  scarcely  be  able  to 
comprehend  and  understand  its  import,  so  as  correctly  to  apply  it 
to  the  facts.  They  would  perhaps  be  most  likely  to  interpret  it  as 
meaning  that  the  parties  must  be  taken  in  the  very  act  and  process 
of  carnal  intercourse  and  copulation. 

Again,  it  was  important  that  the  jury  should  have  been  instructed 
as  to  the  meaning  of  the  other  expression  used  in  the  statute,  "  be- 
fore the  parties  to  the  act  of  adnltery  hare  separated."  Giving  the 
language  a  too  literal  construction,  they  might  infer  that  it  meant 
that  the  parties  must  be  physically  united  with  the  rem  in  re,  in 
the  act  of  copulation,  and  that  it  would  be  a  separation  thongh  they 
might  still  be  in  the  same  bed  or  same  room.  Evidently  the  stat- 
ute means  no  such  thing,  and  contemplates  only  that  the  parties 
are  still  together  in  company  with  each  other,  after  the  act,  when 
the  homicide  is  committed. 

Again,  it  is  most  clear  that  the  word  "adultery,"  as  used  in  the 
statute  cannot  be,  or  mean,  the  adultery  which  is  defined  as  a  spe- 
cific offense  by  the  Code,  and  which  is  "the  living  together  and 
carnal  intercourse  with  each  other,  or  habitual  carnal  intercourse 
with  each  other,"  etc.,  of  a  man  and  woman,  etc.  Penal  Code, 
«t  338. 
It  cannot  be  that  statutory  adultery  must  be  shown  by  a  husband 
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justifying  under  the  law  we  are  discussing.  Evidently  ecclesiastical 
adultery  is  meant,  adultery  as  it  is  known  in  common  parlance, 
"  violation  of  the  marriage  bed,"  whether  the  adultery  consisted  of 
but  one  or  more  acts,  or  whether  the  parties  lived  in  habitual  car- 
nal intercourse  or  not.  It  was  part  of  the  law  of  the  case  that 
"adultery,"  as  used  in  this  statute,  should  have  been  explained  to 
the  jury. 

There  were  no  special  exceptions  to  the  charge  of  the  court,  but 
the  defects  of  omission  pointed  out  are  in  our  opinion  fatal  to  the 
sufficiency  of  the  charge,  which  under  the  statute  must  Bet  forth 
distinctly  the  law  applicable  to  the  facte.  Defendant's  counsel  sub- 
mitted several  requested  instructions  which  should  have  called  the 
attention  of  the  court  to  the  omissions  in  its  own  charge,  though  it 
might  not  feel  inclined  to  give  said  instructions  as  presented  and 
requested. 

For  the  errors  in  the  charge  of  the  court,  as  above  pointed  out, 
the  judgment  is  reversed  and  the  cause  remanded. 

*  Reverted  and  remanded. 

Note  by  the  Rkpobtke.—  Boo  Manning'*  Cote,  T.  Barm.  918;  State  v. 
Harmon,  78  N.  C.  518;  £  Avjh'n  v.  People,  62  N.  T.  229;  Biggt  v.  Btott,  29  Ga. 
728;  State*,  v.  State,  89  Hiss.  819;  2  Wheel.  Cr.  Cae.  49,  54;  1  Hawk  P.  C. 
(Carw.  Ev.)  86,  98;  Foster  Crown  Law.  298;  Com.  t.  Whttler,  2  Brewst.  888; 
State  v.  Samuel,  8  Jones  N.  C.  74;  State  v.  JoAn,  8  lied.  N.  C.  880;  Begin* 
v.  Kelly,  Hu.  ft  Kirkw.  814;  State  v.  Holme,  54  Mo.  154;  MeaHer  v.  People. 
10  Mich.  212;  State  t.  Pratt,  1  Houst.  Cr.  Cu.  349;  70  Ho.  488. 

"  And  the  man  that  committeth  adultery  with  another  man's  wife,  even  be 
that  committeth  adultery  with  hie  neighbor's  wife,  the  adulterer  and  the 
adulteress  shall  surely  be  pot  to  death."    30  Leviticus,  10. 

' '  The  eye  also  of  the  adulterer  waiteth  for  the  twilight,  saying  no  eye  shall 
see  me,  and  he  disguiseth  his  face."    24  Job,  IS. 

In  State  v.  Barman,  78  N.  C,  the  court,  at  page  518,  said :  "  Should  he  deal 
with  our  sister  ss  with  an  harlot,"  is  the  voice  of  unrestrained  human  nature 
since  Bchechem  defiled  the  daughter  of  Jacob  and  was  slain  by  her  brothers. 
(Jen.  ch.  34.  We  have  restrained  human  nature  In  so  far  as  to  say  you  shall 
not  slay  in  redress  of  a  poet  wrong,  but  if  you  slay  the  wrong-doer  in  the  twrf 
act.  It  will  not  be  murder  but  manslaughter.  *  *  *  In  the  case  before  ui 
the  person  looked  through  a  crack  of  his  house  and  saw  the  deceased  whom 
he  hsd  before  suspected,  with  his  arms  around  his  wife's  neck  and  saw  enough 
to  satisfy  htm.  *  •  *  The  situation  was  not  the  very  act,  but  it  was  severely 
proximate,  and  fine  distinctions  need  not  be  made. 

"  If  a  man  takes  another  in  the  act  of  adnltery  with  his  wife  and  kills  him 
directly  upon  the  spot,  though  this  was  allowed  by  the  laws  of  Solon  (Plutarch 
in  Life  of  Solon),  as  likewise  by  the  Roman  civil  law  (if  the  adulterer  wai 
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found  in  the  husband's  own  house),  ud  also  among  the  ancient  Goths,  jot  In 
England  it  fa  not  absolute! y  ranked  in  the  clans  of  justifiable  homicide,  aa  in 
ease  of  a  forcible  rape,  but  is  manslaughter.  1  Hale  P.  C.  466.  It  ia  how- 
*rar  the  lomet  degree  of  it,  for  the  law  pajn  that  regard  to  human  frailty  aa  not 
to  put  a  hasty  and  deliberate  act  upon  the  same  footing  with  regard  to  guilt 
and  therefore  in  such  a  case  the  court  directed  the  burning  in  the  hand  to  be 
gently  Inflicted  because  there  could  not  be  a  greater  provocation. "  Manning 't 
Caw,  T.  Harm.  212;  4  Black,  101-2. 

As  to  whether  the  killing  of  the  adulterer  would  be  justifiable,  see  Biggt 
Y.atafc,a»Ga.728;  People*.  Got*,  1  Cent.  L.  J.  877;  Stolen  \.  State,  80  Miss, 
til;  Wheel.  Cr.  Oas.  4ft,  54. 

If  a  husband  finds  bis  wife  committing  adultery  and  provoked  by  the  wrong 
instantly  takes  her  life  or  the  adulterer's,  the  law  tenderly  regards  a  homi- 
cide thug  committed,  and  makes  it  only  manslaughter.     Bee  authorities  rupra. 

But  to  reduce  the  killing  to  manslaughter  the  husband  must  discover  them 
In  the  act  of  adultery,  unless  the  provocation  was  so  recent  and  ttrong  that  he 
mold  not  be  considered  at  the  time  master  of  his  own  understanding.  State 
»,  Holme,  54  Ho.  154:  Hex  v.  Hayvxxrd,  7  Car.  ft  Payne.  IS?;  Make  v.  People. 
10  such.  813;  People  v.  Lewie,  8  Abb.  Ct.  App.  Dec.  687. 

The  killing  may  be  murder  though  done  in  the  "heat  of  passion"  even 
though  the  passion  be  aroused  by  juet  eauee  if  the  killing  be  done  after  suf- 
ficient time  has  elapsed  for  reason  to  resume  its  sway.  Smith  v.  State,  49  Gu. 
«a;  8a*w  v.  State,  85  lnd.  482;  Id.  80;  58  Penn.  St  S. 

"  Heat  of  passion  in  order  to  reduce  a  killing  with  a  deadly  weapon  from 
murder  to  manslaughter  must  have  arisen  from  some  provocation,  which  out  of 
n  tender  regard  for  the  weakness  of  human  nature,  the  law  deems  sufficient  to 
uoum  passions  which  the  party  is  for  the  moment  unable  to  control,  such  ss  a 
blow  or  other  actual  trespass  to  the  person,  and  wm  other  wrong*  not  necessary 
tortdte.'     NiclioU  v.  Com.,  11  Bush,  sm. 

The  law  will  not  put  an  act  done  upon  a  sudden  Impulse,  and  in  the  heat 
of  pastlon,  on  the  same  footing  in  regard  to  guilt  with  a  deed  deliberately  per- 
formed.   Presto*  v.  State,  25  Miss.  888. 

It  ia  not  necessary  to  reduce  killing  to  manslaughter  that  the  passion 
should  be  so  great  as  to  render  the  defendant  Incapable  of  deliberation  or  pre- 
meditation. If  the  circumstances  be  of  such  a  nature  as  are  calculated  to  pro- 
'loco  such  excitement  and  passion  as  would  obscure  the  reason  of  an  ordinary 
man  and  induce  him  under  such  excitement  and  passion  to  strike  the  blow  that 
cussd  the  death  of  the  deceased,  this  will  reduce  the  killing  to  manslaughter. 
Stale  v.  State,  SO  Term.  45ft. 

la  Hew  York,  under  the  Revised  Statutes  prior  to  the  amendments  of  1878, 
chapter  H4,  the  killing  of  a  wife  by  her  husband,  with  a  premeditated  design 
to  effect  death,  was  murder  in  the  first  degree,  although  done  under  the  provo 
cation  of  finding  her  in  the  act  of  adultery. 

Under  the  law  as  it  then  stood  and  as  it  now  is,  an  intentional  killing  under 
such  dronmstanoBa  is  murder;  to  reduce  the  offense  to  the  grade  of  man- 
■latghtsr  it  must  have  been  committed  without  a  design  to  effect  death.  8hvf- 
J*»  ».  People.  02  N.  Y.  22ft. 
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Id  this  case  the  court  said  (page  286):  "  The  proposition  contained  Is  the 
second  leanest  mi  defective  in  not  negativing  the  intent  to  kill,  and  this 
omission  la  fatal  to  both  requests.  The  killing  of  a  human  being  with  a  pre- 
meditated design  to  effect  death,  even  under  the  extreme  provocation  of  find- 
ing him  or  her  in  the  act  of  adulter?,  would,  under  the  statute  of  this  State  u 
it  stood  at  the  time  of  the  offense  or  this  case  (1878),  have  been  murder  in  the 
first  degree,  and  under  the  judicial  construction  which  has  been  pat  upon  that 
statute,  it  would  have  been  sufficient  if  the  intent  were  formed  the  instant 
before  the  killing.  By  the  amendment  of  1878,  to  constitute  murder  in  the 
first  degree  the  design  must  be  not  only  premeditated  but  deliberate.  If  the 
killing  is  intentional  but  not  deliberate  and  premeditated,  it  is  murder  in  the 
second  degree-  But  as  the  law  then  stood  and  still  stands,  every  MUinff  of  a 
human  being  without  the  authority  of  the  law  was  and  is  either  murder  in  the 
first  or  second  degree  or  manslaughter-  *  *  *  Every  definition  of  man- 
slaughter, except  when  the  homicide  is  unnecessarily  committed  in  restating  an 
attempt  to  commit  felony,  expressly  excludes  an  intent  to  kilt,  and  therefore  to 
reduce  the  offense  to  that  grade,  the  proposition  should  have  excluded  such 
intent.  Every  definition  of  excusable  homicide  requires  that  the  HI  Hug  be  by 
accident  or  accidents  and  misfortunes  and  excludes  the  idea  of  an  intentional 
killing.  The  eases  of  justifiable  homicide  are  defined  and  do  not  include  the 
case  speci6ed  in  the  request.  Adultery,  though  provocation  of  the  gravest 
character,  is  still  but  provocation,  it  is  not  justification,  and  every  intentional 
killing,  however  extreme  the  provocation,  isand  was  under  our  statute  murder, 
anises  justified  as  provided  in  the  statute. 

Whether  certain  facts  amount  to  sufficient  provocation  to  reduce  the  man- 
slaughter is  a  question  of  law.  State  v.  Vraton,  5  Ired.  N.  C.  164,  173;  Stat* 
V-  Jones,  21  Ho.  58. 

The  facts  that  the  prisoner  used  a  deadly  weapon  and  struck  at  a,  vital  part 
of  the  body  of  the  deceased  are  dreumBtancee  furnishing  prrtumpHve  evidence 
of  an  infant  to  take  the  life  of  deceased,  but  not  ctfnaiuaCoa.  Thomas  v.  PeopU, 
87  N.  T.  210;  PeopU  v.  Batting,  49  How.  P».  80S.  Bee  Bmd  v.  Stats,  11  Tex. 
Ct.  App.  609;  s.  c,  40  Am.  Rep.  796. 
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&  B.  Stay,  for  appellant. 

J,  H.  Bttrtx,  assistant  attorney-general,  for  State. 

Whits,  P.  J.  [Omitting  other  matters.]  II.  When  the  prose- 
cuting witness  Polser  was  placed  upon  the  stand,  defendant  ob- 
jected to  his  competency  as  a  witness,  upon  the  ground  that  he  had 
been  legally  convicted  of  a  felony,  and  had  served  a  fall  term  there- 
under in  the  State  penitentiary.  This  was  admitted  by  the  prose- 
cation,  bnt  they  claimed  that  the  competency  of  the  witness  had 
been  restored  by  a  f  nil  pardon  of  the  governor  of  the  State,  granted 
for  the  express  purpose  of  enabling  him  to  testify  in  behalf  of  the 
State  on  the  trial  of  this  case. 

A  number  of  questions  are  raised  in  connection  with  this  pardon. 
In  the  first  place  it  is  said  it  is  beyond  the  executive  authority  and 
prerogative  to  pardon  a  convict  who  has  served  oat  his  term  of  im- 
prisonment and  been  discharged  therefrom;  and  that  such  pardon 
cannot  restore  his  competency  as  a  witness. 

Under  the  Constitution  of  the  United  States  the  president  is  en- 
dowed with  "power  to  grant  reprieves  and  pardons  for  offenses 
against  the  United  States,  except  in  cases  of  impeachment."  Const. 
U.  S.,art  II,  §  II,  subdiv.  1.  And  our  State  Constitution  confers 
upon  the  governor,  "  In  all  criminal  cases  except  treason  and  im- 
peachment," the  "power  after  conviction  to  grant  reprieves,  com- 
mntations  of  punishment,  and  pardons."  Const.  Texas,  art.  IV, 
§  11.  Amongst  those  expressly  declared  incompetent  to  testify  by 
unr  statute  are  "  all  persons  who  have  been  or  may  be  convicted  of 
felony  in  this  State,  or  in  any  other  jurisdiction,  unless  such  con- 
viction has  been  legally  set  aside,  or  unless  the  convict  has  been 
legally  pardoned  for  the  crime  of  which  he  was  convicted,''  etc. 
Code  Crim.  Proc.,  art.  730. 

The  power  of  the  executive  of  the  State,  under  the  State  Consti- 
tution, to  pardon  offenses,  is  of  the  same  general  nature  as  that 
conferred  upon  the  president  of  the  United  States  by  the  Federal 
Constitution,  except  that  the  pardoning  power  of  the  president  ex- 
tends to  the  pardon  of  offenses  before  conviction,  while  the  gover- 
nor can  only  pardon  after  conviction.  In  United  States  v.  .Tone*, 
2  Wheel.  Crim.  Cases,  451,  which  is  the  leading  case  in  point  upon 
the  question  we  are  considering,  it  was  held  "  that  a  witness  who 
has  been  convicted  of  felony,  and  suffered  the  judgment  of  the  law 
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by  serving  oat  the  time  for  which  he  wu  sentenced  in  the  State 
prison,  may  an;  time  afterward  be  restored  to  competency  bj  a 
pardon."  In  the  ninth  volume  of  the  Opinions  of  the  Attorneys- 
General  of  the  United  States,  478,  the  Hon.  Jeremiah  Black, 
attorney-general,  in  a  letter  to  Lewis  Cass,  secretary  of  State,  says : 
"  A  person  convicted  of  an  offense  against  the  laws  of  the  United 
States  which  disfranchises  him  as  a  citizen  can  be  restored  to  all  the 
rights  which  he  had  before  conviction,  by  a  tree  and  fall  pardon 
from  the  president  of  the  United  States.  Such  pardon  may  be 
given  after  he  has  suffered  the  other  penalties  incident  to  his  con- 
viction as  well  as  before." 

Mr.  Greenleaf  says  (speaking  of  the  effect  of  a  pardon  in  the  re- 
moval of  disability):  "  Though  it  were  granted  after  the  prisoner 
hag  Buffered  the  entire  punishment  awarded  against  him,  yet  it  has 
been  held  sufficient  to  restore  the  competency  of  the  witness,  though 
he  would  in  such  case  be  entitled  to  very  little  credit.  The  role 
that  a  pardon  restores  the  competency  and  completely  rehabilitates 
the  party  is  limited  to  oases  where  the  disability  is  a  consequence  of 
the  judgment,  according  to  the  principles  of  the  common  law.** 
1  Greenl.  Bv.  (13th  ed.),  gg  377,  378. 

In  the  well  considered  case  of  WeUt  v.  Foley,  15  Nev.  64;  B.  c, 
37  Am.  Sop.  458,  it  is  held  that  a  pardon  may  be  granted  after  the 
offense  is  folly  expiated. 

Mr.  Bishop  says:  "By  the  general  doctrine,  when  guilt  is  in- 
curred, it  can  be  remitted  before  judicial  proceedings  are  under- 
taken, or  daring  their  pendency,  or  after  their  termination,  or  after 
the  punishment  has  been  fully  endured.  Yet  by  express  words  in 
the  Constitutions  of  considerable  numbers  of  onr  States  "  (and  this 
is  the  case  in  Texas),  "  the  pardoning  power  is  forbidden  to  act  be- 
fore conviction."    1  Bish.  Grim.  Law  (7th  ed.},  §  903. 

From  these  authorities  we  think  it  clear  that  the  governor  had 
authority  to  issue  the  pardon,  though  the  parly  had  expiated  bis 
crime  by  serving  a  fall  term  in  the  penitentiary. 

But  it  is  said  that  under  the  peculiar  terms  of  oar  statute  (Code 
Grim.  Proc.,  art.  730,  Bubdiv.  5),  though  a  convict  may  be  pardoned, 
he  can  only  be  "  legally  pardoned  for  the  crime  for  which  he  has 
been  convicted; "  and  that,  whilst  a  pardon  pending  his  imprison- 
ment would  both  expiate  the  crime  and  restore  his  competency  as  a 
witness,  and  in  fact  restore  all  of  his  disabilities  incident  to  the 
crime,  yet  the  pardon  simply  of  the  crime  for  which  he  has  been 
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tsonvieted,  if  granted  after  he  has  served  his  term  of  imprisonment, 
would  only  relieve  him  of  the  infamy  of  the  crime  per  w  charged 
against  him,  and  would  not  restore  his  competency  as  a  witness. 

Mr.  Bishop  says:  "A  pardon  is  a  remission  of  guilt."  1  Bish, 
Grim.  Lav,  §  898.  But  the  general  rule  with  regard  to  a  full  par- 
don seems  to  be  that  it  "is  to  make  the  offender  a  new  man  ;  to 
acquit,  him  of  all  corporal  penalties  and  forfeitures  annexed  to  the 
offense  for  which  he  obtains  his  pardon,  and  not  so  much  to  restore 
his  former  as  to  give  him  a  new  credit  and  capacity.  4  BL  Com. 
402.  See  also  Greenl.  Ev.,  §  377;  People  v.  Pease,  3  Johns.  Gas. 
333;  Wood  v.  Fiitgeraid,  3  Oreg.  568;  In  re  Doming,  10  Johns. 
832;  State  v.  Baptist*,  26  La.  Ann.  136;  Ex  parte  Hunt,  5  Eng. 
(Ark.)  284;  Hester  v.  Commonwealth,  86  Penn.  St  154;  2  Hawk. 
P.  G.  547,  and  cases  there  cited;  1  Phill.  Ev.  21;  1  Gilb.  Ev.  259. 

And  Mr.  Justice  Field,  in  Otborn  v.  United  State*,  speaks  of 
a  pardon  as  "  releasing  the  offense,  and  obliterating  it  in  legal  con- 
templation." 91  U,  S.  474.  Hawkins  states  the  effect  of  a  par- 
don thus:  "  I  take  it  to  be  settled  at  this  day,"  he  observes,  "  that 
the  pardon  of  a  treason  or  felony,  even  after  a  oonviotlon  or  attain- 
der, does  so  far  clear  the  party  from  the  infamy  of  all  other  conse- 
quences of  his  crime  that  he  may  not  only  have  an  action  for  scan- 
dal in  calling  him  traitor  or  felon  after  the  time  of  the  pardon,  bnt 
may  also  be  a  good  witness  notwithstanding  the  attainder  or  con- 
viction; because  the  pardon  makes  him,  as  it  were,  a  new  man."  2 
Hawk.  P.  C,  p.  547,  §  48. 

And  Mr.  Bishop  says:  "A  full  pardon  absolves  the  party  from 
■11  the  legal  consequenoes  of  his  crime  and  of  his  conviction,  direct 
utd  collateral,  including  the  punishment,  whether  of  imprison- 
ment, pecuniary  penalty,  or  whatever  else  the  law  has  provided. 
*  *  *  Among  the  collateral  consequences  of  an  attainder  or 
final  sentence  against  the  prisoner  removed  by  pardon  is  the  inca- 
pacity to  be  a  witness.  Yet  only  a  full  pardon  has  this  effect."  1 
Bish.  Orim.  Lav,  §§  916,  917;  Edward*  v.  Commonwealth,  78  Vs. 
30;  a.  c.,  49  Am.  Rep.  377. 

Our  conclusions  from  the  authorities  are  that  a  full  pardon  after 
t  prisoner  has  served  his  full  term  in  the  penitentiary  has  the  same 
effect  as  would  have  had  a  pardon  granted  him  during  his  term  of 
imprisonment  and  before  its  completion,  and  that  such  pardon 
restores  folly  his  competency  as  a  witness. 

But  again  it  was  objected  to  the  validity  of  the  pardon  proposed 
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to  be  proven,  that  it  had  never  been  delivered  to  or  accepted  by  the 
grantee,  the  witness,  the  rule  being,  as  insisted,  that  "  a  pardon, 
to  be  valid,  mast  be  delivered,  and  like  a  deed  of  land,  accepted 
by  the  grantee.  Where  there  is  no  acceptance  it  is  void."  1  Biah. 
Crim.  Law,  §  907. 

Upon  request  of  the  county  attorney  the  pardon  had  been  sent 
to  him  by  the  governor,  and  he  had  used  it  as  a  predicate  upon 
which  to  base  the  right  of  the  witness  to  testify  on  the  habeas  cor- 
pus proceedings  previously  had  in  this  case.  And  under  the  au- 
thority of  the  pardon  the  witness  hod  testified  at  the  habeas  corpus 
trial.  It  had  never  been  repndiated  by  the  witness;  on  the  con- 
trary, he  had  exercised  his  right  under  it  to  testify  at  the  habeas 
corpus  trial.  The  correct  rale  is  that  as  laid  down  in  JSx  parts 
Powell,  73  Ala.  517;  B.  c.,'  49  Am.  Rep.  71,  wherein  it  was  held: 
"1st.  A  pardon,  in  order  to  be  complete,  mast,  in  contemplation 
of  law,  be  delivered  and  accepted."  2d.  "  The  principles  applica- 
ble to  the  delivery  of  a  pardon  and  an  ordinary  deed  roast  be  con- 
sidered analogous,  and  in  either  case  its  delivery  is  complete  when 
the  grantor  has  parted  with  hie  entire  control  or  dominion  over 
the  instrument,  with  the  intention  that  it  shall  pass  to  the  grantee 
or  obligee,  and  the  latter  assents  to  it  either  by  himself  or  agent ; 
and  the  delivery  to  a  stranger  may  be  mode  effectual  in  ordinary 
coses  by  an  appropriate  expression  of  the  intention  with  which  the 
delivery  is  made,  at  the  time  of  the  delivery,  although  no  formal 
words  or  acts  are  necessary. "     Id. 

We  are  of  opinion  that  the  circumstances  show  a  delivery  by 
the  governor  and  such  assent  on  the  part  of  the  witness  as 
amounts  to  a  delivery  and  acceptance  in  law. 

But  again,  with  reference  to  the  pardon,  it  appears  that  the 
same  had  been  lost  or  mislaid  by  the  county  attorney,  who  swore 
that  he  had  made  diligent  search  for  the  same  and  could  not  find 
it.  A  sufficient  predicate  was  thus  laid  for  the  introduction  of 
secondary  evidence  with  relation  to  it.  The  county  attorney  pro- 
posed to  prove  the  contents  by  parol.  This  was  objected  to  by  de- 
fendant, upon  the  ground  that  a  charter  of  pardon,  where  the 
original  was  lost,  could  only  be  proven  by  a  certified  copy,  under 
the  great  seal  of  the  State.  This  proposition  is  sustained  by  au- 
thorities as  the  law  aforetime  obtained,  even  in  our  own  State. 
1  Oreenl.  Ev.,  §  377;  SeheU  v.  Stats,  2  Tex.  Ob  App.  30;  Cooper 
j.  State,  7  Tex.  Ot.  App.  195. 
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It  is  contended  however  that  such  cannot  be  the  law  now,  be- 
cause we  hare  no  statute  requiring  the  registration  of  pardons  in 
any  of  the  offices  of  the  State  government.  Whilst  our  statute 
does  not  in  express  terms  require  that  the  secretary  of  State  shall 
keep  a  "record  book,"  it  does  expressly  require  that  "he  shall 
keep  a  fair  register"  of  all  the  official  acts  of  the  governor.  Rev. 
Stats,  art  720.  This  we  think  is  tantamount  to  a  requirement  that 
he  should  keep  a  record  of  all  such  -  official  acts.  And  such  being 
the  case,  a  certified  copy  or  exemplification  from  his  register  or 
record  would  be  the  proper  evidence  of  snch  lost  documents  before 
resort  could  be  had,  if  at  all,  to  parol  testimony.  We  think  that 
this  objection  to  proof  by  parol  was  well  taken  in  the  absence  of 
any  showing  that  an  exemplification  or  certified  copy  of  the  same 
could  not  be  obtained  from  the  office  of  the  'secretary  of  State. 
Smarted  and  rmandtd. 
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Marriage  —  otfe  *nfbrcing  hutbotuT*  note. 

A  wife  m»7  acquire  the  note  of  her  husband  from  a  third  person  and  enforce  it 

ILL  to  cancel  mortgages.     The  opinion  states  the  case.     The 
defendant  had  judgment  below. 

W.  W.  Blodgett,  for  complainant 

B.  N.  £  S.  8.  Lapham,  for  respondent 

Mattkson,  J.  This  is  a  bill  to  enjoin  the  sale  of  certain  mort- 
gaged real  estate,  and  to  compel  the  discharge  of  the  mortgagee,  or 
failing  in  that  to  obtain  permission  to  redeem  the  mortgaged  estate. 

The  two  mortgages  to  which  the  bill  relates  were  executed  and 
delivered  by  James  Greene;  one  to  Annie  T.  Greene  and  the  other 
to  Joseph  M.  Greene.  They  are  dated  the  Sth  day  of  February, 
1861,  and  each  purports  to  convey  nine  undivided  fourteenths  of 
certain  real  estate,  situated  in  Pawtuoket,  and  to  secure  the  payment 
of  the  mortgagor's  promissory  note  of  that  date  for  the  sum  of 
(375  payable  to  the  mortgagee,  or  order  on   demand  with  interest 
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semi-annually.  These  notes  were  subsequently  paid  by  the  mort- 
gagor, and  on  the  2d  day  of  May,  1865,  and  the  29th  day  of  Septem- 
ber following  the  guardian  of  the  mortgagees  by  direction  of  the 
mortgagor,  assigned  the  mortgages  respectively  together  with  the 
mortgage  notes  and  debts  to  Amy  B.  Arnold,  the  mother  of  the 
respondent  to  whom  also  the  mortgage  notes  were  made  payable  by 
indorsement.  The  consideration  for  these  assignments  as  between 
the  mortgagor  and  Mrs.  Arnold  was  his  indebtedness  to  her  for 
moneys  which  she  had  previously  loaned  to  him  from  time  to 
time.  Airs.  Arnold  assigned  these  mortgages  and  the  notes  and 
debts  secured  thereby  to  her  daughter,  the  respondent;  that 
given  to  Annie  T.  Greene  on  the  2d  day  of  May,  1865,  and  that 
given  to  Joseph  M.  Greene  on  the  30th  day  of  September,  1865 
She  also  indorsed  the  mortgage  notes  in  blank  and  delivered  them 
to  the  respondent.  These  assignments  and  transfers  by  Mrs.  Arnold 
to  ber  daughter  were  intended  as  gifts  of  the  mortgages  and  mort- 
gage debts.  The  respondent  at  the  times  of  these  assignments  and 
transfers  was  the  wife  of  the  mortgagor,  who  was  and  continued 
to  be  the  owner  of  the  equity  redemption  in  the  mortgaged  prop- 
erty. On  the  22d  day  of  April,  1876,  the  mortgagor  executed  and 
delivered  to  the  complainant  a  third  mortgage  on  the  estate,  to 
secure  the  payment  of  his  promissory  note  for  tl 4,000.  He  died  in 
November,  1878.  On  the  5th  day  of  June,  187ft,  the  complainant, 
default  having  been  made  in  the  payment  of  the  mortgage  note  held 
by  it,  caused  the  mortgaged  estate  to  be  sold  under  the  power  con- 
tained in  its  mortgage,  and  having  given  notice  of  its  intention  to 
bid  at  the  sale,  became  the  purchaser  of  the  property.  Thereupon 
the  respondent  advertised  the  estate  for  sale  under  the  power  con- 
tained in  the  mortgages  assigned  to  her  as  above  set  forth,  and  the 
complainaut  filed  this  bill. 

On  the  hearing  of  the  cause  at  the  October  term,  1879,  the  cour 
entered  u  decree  adjudging  the  two  mortgages  held  by  the  respond- 
eat to  be  valid  mortgages,  and  referring  the  canse  to  a  master  to 
lake  an  account  of  the  sums  due  thereon. 

At  a  hearing' before  the  master,  the  complainant's  counsel  re- 
qneeted  the  master  to  rule  that  the  transfer  of  the  legal  title  to  the 
mortgage  notes  to  the  wife  of  the  maker  extinguished  the  mortgage 
debt.  This  request  was  refused  by  the  master,  on  the  ground  that  the 
language  of  the  decree,  "that  the  mortgages  mentioned  and  described 
ui  the  plaintiff's  bill  are  valid  mortgages"  included  not  only  the  valid- 
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ity  of  the  mortgage  deeds  as  conveyances  properly  executed  and  re- 
corded, but  also  the  validity  of  the  notes  described  therein  and  inten- 
ded to  be  secured  thereby  and  therefore  this  matter  bad  been  already 
imssed  upon  by  the  court.  The  master's  construction  of  the  decree 
wus  correct.  The  point  was  taken  at  the  hearing  of  the  cause,  and  was 
considered  and  overruled  by  the  court.  Unless  the  court  had  found 
that  the  mortgage  debts  were  not  extinguished,  it  would  have  been  a 
useless  proceeding  to  send  the  cause  to  a  master  to  take  the  account. 
The  matter  was  not  open  at  the  hearing  before  the  master,  and 
the  master  properly  refused  to  make  the  ruling.  The  exception  is 
therefore  overruled. 

If  the  complainant  deemed  the  decision  of  the  court  erroneous, 
his  proper  course  of  proceeding  was  by  petition  for  a  rehearing. 

As  there  seems  to  have  been  in  the  mind  of  counsel  some  mis- 
apprehension in  relation  to  the  decision  of  the  court  upon  the 
point  in  question,  it  may  perhaps  be  well  to  state  the  reasons  for  that 
decision. 

It  is  doubtless  true  that  at  common  law  the  transfer  of  a  note  of 
the  husband  to  the  wife  extinguished  the  debt.  This  rale  was  based 
on  the  idea  of  the  legal  unity  of  husband  and  wife  which  disabled 
them  from  entering  into  contracts  with  each  other,  or  from  enforc- 
ing such  contracts  by  suit.  The  enactment  however  of  statutes, 
recognizing  the  separate  existence  of  a  married  woman  by  securing 
her  property  to  her  exclusive  use,  as  against  the  husband  and  his 
creditors,  and  by  conferring  upon  her,  to  a  greater  or  less  extent,  the 
power  of  entering  into  contracts  respecting  her  property  and  of  dis- 
posing of  it  independently  of  her  husband,  has  changed  the  common 
law  in  this  respect,  where  such  statutes  prevail.  They  two  are  no 
longer  one,  and  he  that  one.  Under  the  provisions  of  Rev.  Stat.  Ii.  I., 
chap.  136,  in  force  at  the  dates  of  the  assignments  of  the  mortgages 
and  transfers  of  the  mortgage  notes  to  the  respondent,  it  was  held 
in  Steadman  v.  Wilbur,  7  R.  I.  481,  485,  486,  that  a  married  woman 
might  purchase  the  property  of  her  husband,  paying  for  it  out  of  her 
separate  estate,  might  loan  him  money  from  her  separate  estate,  and 
had  the  same  right  to  expect  and  receive  security  and  payment  as 
any  other  creditor.  The  same  principle  was  recognized  in  Hodge* 
v.  Hodges,  9  R.  I.  33,  35,  36,  in  which  it  was  held,  that  if  husband 
and  wife  treat  each  other  as  lender  and  borrower,  the  contract  of 
loan  carries  with  it  its  usual  incident  of  interest,  and  that  the  wife 
is  entitled  to  be  credited,  in  an  account  between  her  and  her  hus- 
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band,  with  the  proceeds  of  the  Bale  of  her  property,  although  they* 
have  been  applied  to  defray  family  expenses  with  her  consent  and- 
approval.  These  decisions  are  broad  enough  to  cover  the  present: 
cue,  for  if  the  wife  can  loan  money  directly  to  her  husband  and  be 
entitled  to  repayment  as  a  creditor,  certainly  there  can  be  no  reason 
why  she  may  not  acquire  by  purchase,  or  gift  from  a  third  person, 
the  note  or  other  obligation  of  the  husband,  given  for  his  indebt- 
edness, or  why  she  should  not  be  entitled  to  payment  therefor,  out 
of  the  estate  of  the  husband,  precisely  as  such  third  person  would 
have  been.  Should  it  become  necessary  for  her  to  enforce  payment 
by  suit,  she  might  do  so  by  her  next  friend  in  equity,  or  through  a 
trustee  of  her  estate  appointed  by  the  court  on  her  petition  under 
£nb.  Stat  R.  I.,  chap.  166,  §  18. 

Similar  decisions'  have  been  made  in  other  States.  ■  Thus  in  Ran- 
dall v.  Lunt,  51  Me.  346,.  252,  it  was  held  that  a  husband,  though 
insolvent,  might  convey  real  estate  to  his  wife  in  payment  of  a  note 
which  he  had  given  her  for  money  loaned,  if  there  was  no  intent 
to  defraud  or  delay  creditors;  and  in  Bean  v.  Boothby,  57  Me.  295, 
302,  it  was  held  that  the  assignment  to  the  wife  of  a  mortgage 
given  by  the  husband  did  not  discharge  the  mortgage,  and  that  the 
mortgage,  and  the  debt  secured  by  it,  were  property,  which  she  had 
the  same  right  to  purchase  and  hold  as  any  other.  So  also  in  Power 
v.  letter,  98'  K.  Y.  527-536,  it  was  held  that  the  marriage  of  a 
female  mortgagee  with  the  mortgagor,  after  the  act  for  the  protec- 
tion of  the  rights  of  married  women  (Laws  N.  Y.  1848,  chap.  200), 
did  not  extinguish  her  right  of  action  upon  the  mortgage. 

The  complainant  has  cited,  iu  support  of  its  claim,  Chapman  v. 
KtOogg,  102  Mass.  246,  248,  and  Abbott  v.  Winchester,  105  Mass. 
115.  These  decisions  rest  upon  the  ground  that  iu  Massachusetts, 
the  common-law  doctrine  has  not  been  changed  by  statute,  and  that 
therefore  there  can  be  no  valid  contract  between  husband  and  wife,, 
but  that  such  a  contract  !b  a  nullity.  In  a  later  case  however,  Model 
Lodging  Souse  Association  v.  Boston,  114  Mass.  133,  139,  140,  it 
wag  held  that  the  assignment  of  a  mortgage  to  the  wife  of  the 
mortgagor  did  not  extinguish  the  debt  and  mortgage,  nor  prevent 
their  transfer  by  the  wife,  although  the  relation  of  husband  and 
wife  might  prevent  her  from  suing  him  upon  the  note.  The  court 
in  this  case  adverts  to  the  fact  that  the  husband  had  conveyed  the 
mortgaged  premises,  prior  to  the  assignment  of  the  mortgage  to 
the  wife,  and  had  no  interest  in  the  property  while  the  mortgage 
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wh  held  by  the  vile.  They  do  not  tell  us  however  nor  do  we  per- 
ceive how  thin  fact  could  have  affected  the  decision;  for  the  debt 
continued  to  be  the  debt  of  the  husband,  although  he  had  parted 
with  his  interest  in  the  property. 

Exceptions  overruled.     Decree  accordingly. 


Freeman  v.  Bolajtd. 

(H  B.  L  «.) 
An  Intent;  hiring  a  bone  t 

TEO  VEE.     The  opinion  states  the  case.     The  plaintiff  had  judg- 
ment below. 

John  D.  Thurston,  for  plaintiffs. 

George  J.  West,  for  defendant. 

Dubfeb,  0.  J.  The  question  here  is  whether  an  infant  or  minor 
who  hires  a  horse  and  buggy  to  drive  to  a  particular  place,  and 
who,  having  got  them  under  the  hiring,  drives  beyond  the  place  or 
in  another  direction,  is  liable  in  trover  for  the  conversion.  We 
think  he  is.  There  are  cases  in  which  infancy  baa  been  hold  to  be 
a  good  defense  to  an  action  ex  delicto  for  tort  committed  under  con- 
tract or  in  making  it.  But  that  is  not  this  case.  The  act  here 
complained  of  was  committed,  not  under  the  contract,  but  by 
abandoning  it ;  the  bailment  being  thus  determined. 

The  contract  cannot  avail  if  the  infant  goes  beyond  the  scope  of 
it  The  distinction  may  be  subtile,  but  it  is  well  settled,  and  has 
been  often  applied  in  support  of  actions  precisely  like  this.  It  is 
true  the  contract  must  be  generally  put  in  proof  to  support  the 
action,  but  this  is  because  the  tort,  inasmuch  as  it  is  committed  by 
departing  from  the  terms  of  the  contract,  cannot  be  shown  with- 
out showing  the  contract,  and  not  because  the  contract  is  otherwise 
involved.  Bomer  v.  Tkwing,  3  Pick.  498  ;  Towns  v.  Wiley,  23  Vt. 
•SaAyv.  7U**(MVt.  688),  38Am.Rep.S18.  '. 
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355  ;  Pi*\  v.  Ftrris,  5  Dner,  49 ;  Vaste  v.  Smith,  6  Craneh,  236  ; 
Green  t.  Sparry,  16  Vt.  3S0 ;  43  Am.  Dec.  BID;  Campbell  v. 
Stubs,  2  Wend.  13? ;  19  Am.  Deo.  561 ;  Add.  Torts,  §  1314. 

We  understand  that  the  defendant  does  not  ask  us  to  decide  the 
questions  raised  bj  the  other  exceptions,  the  exceptions  being 
warred. 

Exception*  overruled. 


PaIiXKB  v.  Pbovidkhcb  Ihbtitutiom  fob  SATTjrOB. 
vmai 

Bank  —  iaving»  —  dvtg  of  depositor  to  produce  book. 

A  Baringi  bask  deposit- book  provided  that  no  payment  should  be  made  with- 
oat  the  production  of  the  book.  The  depositor  died,  and  his  family  refused 
to  give  the  book  to  tlie  administrator.  Meld,  that  he  could  recover  the  de- 
posit without  producing  the  book  and  without  giving  a  bond  of   Indemnity. 

ACTION  for  savings  bank  deposit     The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

Joteph  C.  Ely,  for  defendant. 

Stephen  A.  Cooke,  Jr.,  contra. 

Mattsson,  J.  This  is  an  action  of  attumptit  to  recover  money 
deposited  by  the  plaintiff's  intestate  in  the  defendant  institution, 
with  the  dividends  of  interest  which  have  accrued  thereon. 

It  appeared  from  the  evidence  that  the  plaintiff,  having  been  ap- 
pointed administrator  on  the  estate  of  John  E.  Momn,  deceased, 
went  to  the  house  of  the  mother  of  his  intestate,  where  the  de- 
ceased had  been  living  immediately  prior  to  his  death,  and  inquired 
of  his  mother  and  sister  for  his  bank-book  containing  his  account 
with  the  defendant ;  that  the  plaintiff  was  informed  by  the  sister 
that  the  book  was  in  the  hands  of  an  nncle  in  Boston,  who  had 
paid. the  funeral  expenses  of  the  deceased ;  that  the  brother  of  the 
deceased,  then  coming  in,  said  that  the  uncle  did  not  live  in  Bos- 
ton, and  the  family  then  refused  to  give  him  any  further  informa- 
tion ;  that  he  however  made  search  for  the  book  about  the  house, 
being  all  the  while  told  it  was  not  there,  but  did  not  succeed  in 
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finding  it,  or  getting  any  farther  information  as  to  where  it  was ; 
that  he  went  to  the  defendant,  the  assistant  treasurer  of  which 
told  him  there  was  due  to  the  estate  of  the  deceased  two  hundred 
dollars  and  interest,  but  said,  in  answer  to  the  plaintiff  ■  demand 
for  -it,  that  under  the  charter  and  by-laws,  the  defendant  could 
not  pay  the  money  without  the  book ;  that  the  plaintiff  thereupon 
offered  to  be  personally  responsible  to  the  defendant  for  any  loss 
or  damage  to  it,  by  reason  of  the  payment  of  the  money  to  him, 
but  the  assistant  treasurer  replied,  that  no  matter  what  security 
might  be  offered,  the  book  must  be  produced  before  the  money 
could  be  drawn ;  that  the  plaintiff  had  not  sufficient  assets,  exclu- 
sive of  the  deposit,  to  pay  the  debts. af  his  intestate. 

It  further  appeared  that  both  the  charter  and  by-laws  of  the 
defendant  contained  a  provision,  that  "no  person  shall  receive 
any  part  of  his  principal  or  dividend  without  producing  the  orig- 
inal book,  that  such  payment  may  be  entered  thereon ; "  that 
M  oran,  the  plaintiff's  intestate,  when  he  made  the  deposit,  signed 
the  depositor's  book  of  the  institution,  assenting  to  all  its  by-laws, 
rules,  and  regulations ;  that  it  was  the  invariable  custom  of  the 
institution  to  issue  books  to  depositors,  containing  printed  copies 
of  the  by-laws,  and  that  such  a  book  was  issued  to  Moran. 

It  is  contended  on  the  part  of  the  defendant  that  by  reason  of 
the  provision  in  its  charter  and  by-laws,  quoted  above,  the  defend- 
ant cannot  lawfully  pay  to  the  plaintiff  the  amount  of  .the  deposit, 
unless  he  shall  produce  the  deposit-book  issued  to  his  intestate, 
and  that  therefore  he  cannot  recover. 

The  provision  in  question  was  evidently  designed  as  a  safeguard 
against  the  payment  of  deposits  to  the  wrong  persons.  It  would 
be  impossible  for  the  officers  of  an  institution,  like  the  defendant, 
having  perhaps  several  thousand  depositors,  to  recognize  and  iden- 
tify each  depositor  when  he  should  apply  for  payment  of  his  deposit. 
The  possession  of  the  book  would  afford  a  strong  presumption  that 
the  person  presenting  it  was  authorized  to  receive  the  money.  A 
depositor  therefore  who  can  produce  his  book  may  reasonably  be 
required  to  do  so,  as  the  condition  of  receiving  payment.  But  we 
do  not  think  that  either  the  legislature,  when  they  incorporated  the 
provision  into  the  defendant's  charter,  or  its  trustees  when  they  in- 
serted it  in  the  by-laws,  contemplated  that  it  should  be  applied  to 
a  depositor  unable  to  produce  the  book  in  consequence  of  its  loss  or 
destruction,  or  the  wrongful  withholding  of  its  possession  from  him 
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by  another.     The  practical  effect  of  such  a  construction  would  be 
to  deprive  a  depositor,  so  situated,  of  his  money. 

The  construction  of  the  same  provision  in  the  by-laws  of  the  de- 
fendant institution  was  involved  in  Warhus  v.  Bowery  Saving* 
Hani,  21  N.  Y.  613.  In  that  case  the  plaintiff's  intestate,  at  the 
time  of  making  the  original  deposit,  signed  the  rules  and  regula- 
tions of  the  bank,  and  received  a  book  in  which  the  deposit  was 
entered,  and  in  the  front  part  of  which  wus  pasted  a  copy  of  the 
roles  and  regulations  of  the  bank.  The  plaintiff  demanded  of  the 
defendant  the  moneys  standing  on  the  books  of  the  bank  to  the 
credit  of  his  intestate,  bnt  without  producing  the  book,  or  giving 
any  reason  for  its  non-production,  except  that  he  said  he  bad  it  not. 
At  the  trial  in  the  Superior  Court  the  defendant  moved  for  a  non- 
suit, and  the  judge  thereupon  offered  to  allow  the  plaintiff  to  prove 
that  the  book  had  been  lost  or  destroyed,  or  that  on  a  proper  search 
it  could  not  be  found.  The  plaintiff  made  no  offer  of  such  evidence 
and  the  complaint  was  dismissed.  The  judgment  having  been 
affirmed  at  the  General  Term,  the  plaintiff  appealed.  Davies,  J., 
in  the  opinion  of  the  court  on  the  appeal,  said:  "  We  see  nothing 
unreasonable  in  this  regulation;  and  we  fail  to  come  to  the  conclu- 
sion that  it  was  intended,  or  does  in  fact  work  any  forfeiture  of  the 
depositor's  money.  It  is  to  receive  a  reasonable  construction,  and 
not  to  be  perverted  to  consummate  fraud  or  work  injustice.  If  the 
depositor,  when  he  wishes  to  withdraw  his  money,  cannot  do  what 
the  regulations  of  the  defendants  require  and  what  he  has  agreed 
and  stipulated  to  do,  he  must  certainly  do  the  next  best  thing,  ac- 
count for  the  non-production  and  show  its  loss  or  destruction. 
There  would  be  no  safety  either  to.  the  bank  or  depositor,  if  the 
former  was  bound  to  pay,  on  demand,  without  the  production  of 
the  pass-book  as  the  evidence  of  authority  to  receive  the  money  by 
the  person  demanding  it,  or  if  it  is  not  produced,  the  same  security 
toboth  reqaires  some  excuse  for  its  non-production  to  be  given  *  *  * 
We  think  that  if  we  hold  that  the  pass-book  should  have  been  pror 
dnced,  or  proof  given  of  its  loss  or  destruction,  or  that  propersearch 
had  been  made  for  it,  and  that  it  could  not  be  found,  no  injustice 
ia  done  to  either  party,  but  that  the  rights  and  security  of  both  are 
"like  preserved." 

And  see  also  H "all  v.  Provident  Institution  for  Savings,  6  Allen, 
320,  321,  from  which  it  seems  that  the  requirement  is  to  be  insisted 
upon  less  strictly  against  au  administrator  representing  the  rights 
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of  creditors,  since  in  asserting  their  rights  to  the  fond  it  cannot  be 
supposed  that  the  book  would  be  under  their  control 

The  defendant  further  contends  that  the  plaintiff,  if  allowed  to 
prevail,  ought  not  to  recover  without  first  tendering  to  the  defend- 
ant a  bond  of  indemnity.  We  see  no  occasion  for  such  a  bond.  In 
Warhus  v.  Bowery  Savings  Bank,  21  X.  Y.  543,  cited  above,  the 
tendering  of  a  bond  of  indemnity  does  not  seem  to  have  been  con- 
sidered necessary  to  a  recovery.  In  Wall  v.  Provident  Institution 
for  Savings,  6  Allen,  330,  also  cited  above,  in  which  a  bond  was  re- 
quired as  a  condition  precedent  to  recovery,  the  fund  was  claimed 
by  a  third  person,  not  a  party  to  the  suit,  as  her  property.  The 
deposit  had  been  made  by  Michael  Wall,  the  plaintiffs  intestate,  in 
trust  for  Margaret  Wall,  for  the  purpose,  as  found  by  the  court  in 
that  suit,  of  preventing  its  attachment  by  creditors.  The  deposit 
book  issued  to  him  had  been  given  by  him  to  one  Powers,  with  in 
structions  to  keep  it  for  him,  and  if  he  died,  to  give  it  to  Margaret 
Wall,  and  it  had  been  so  given  to  her  after  his  death.  Margaret 
Wall  had  produced  the  book  to  the  defendant  and  claimed  the 
money  as  her  property.  In  the  present  case  no  claim  to  the  fund 
has  been  interposed  by  any  other  person,  nor  has  the  defendant  had 
notice  of  the  legal  or  equitable  claims  of  any  other  person  than  the 
plaintiff  thereto. 

[Omitting  a  statutory  matter.] 

Exceptions  overruled  and  judgment  of  the  Court  of  Common 
Pleas  affirmed,  with  costs. 

Exceptions  overruled. 
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OomHtiitional  law —  adulteration  —  ride  of  raidMM, 

A  statute  forbade  the  possession,  with  intent  to  sell  or  exchange,  of  a 
milk.  A  subsequent  statute  provided  that  milk  should  be  deemed  adulter- 
ated if  it  contained  more  than  eighty-eight  per  cent  of  watery  fluids,  or  less 
than  twelve  per  cent  of  milk  solids,  or  less  than  two  and  a  half  per  cent  of 
milk  fats.     Hdd,  constitutional.     (Sw  note,  p.  847.) 

COMPLAINT  for  having  in  possession  adulterated  milk,  with 
intent  to  sell.     The  opinion  states  the  oase. 
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Nicholas  Van  Slyck,  for  plaintiff. 

Francis  W.  Miner  &  Thomas  A.  Jmckee,  for  defendant. 

Haiteboh,  J.  This  is  a  complaint  which  charges  in  substance 
that  the  defendant,  at  Providence,  on  the  6th  day  of  July,  a.  d. 
1882,  did  have  in  his  possession  adulterated  milk,  to-wit,  milk  which 
contained  more  than  eighty-eight  per  cent  of  watery  fluids,  and  less 
than  twelve  per  cent  of  milk  solids,  and  less  than  two  and  one-half 
per  cent  of  milk  fats,  as  shown  by  analysis  of  said  milk,  with  intent 
then  and  there  to  sell  the  same  against  the  statute,  etc. 

Pah  Stat.  R.  I.,  chap.  127,  §  5,  as  amended  by  Pub.  Laws  E.  I., 
chap,  -m,  §  1,  of  March  23,  1882,  read  as  follows : 

"No  person  shall  sell  or  exchange,  or  have  in  his  possession  with 
intent  to  sell  or  exchange,  or  offer  for  sale  or  exchange,  adulterated 
milk  or  milk  to  which  water  or  any  foreign  substance  has  been 
added." 

Pub.  Laws  R.  L,  chap.  276,  §  3,  of  March  23, 1882,  is  as  follows: 

"  In  all  prosecutions  under  this  act,  if  the  milk  shall  be  shown 
upon  analysis  to  contain  more  than  eighty-eight  per  centum  of 
watery  fluids,  or  to  contain  less  than  twelve  per  centum  of  milk 
solids,  or  less  than  two  and  one-half  per  centum  of  milk  fats,  it 
shall  be  deemed  for  the  purpose  of  this  act  to  be  adulterated.*' 

At  the  trial  in  the  Justices'  Court,  the  defendant  moved  to  quash 
the  complaint,  because  section  third  of  the  statute  quoted  above 
is  unconstitutional.  The  court  overruled, the  motion,  and  the  de- 
fendant offering  no  testimony,  convicted  him,  and  certified  the  case 
to  this  court  for  a  decision  upon  the  constitutional  question  raised. 

The  defendant  contends  that  the  section  is  unconstitutional, 
because  as  he  alleges,  it  establishes  a  rule  of  evidence  and  makes  it 
conclusive  of  the  guilt  of  the  accused.  We  do  not  take  this  view 
of  the  section.  It  does  not  establish  a  rule  of  evidence,  but  creates, 
or  rather  defines,  an  offense.  It  was  the  purpose  of  the  statute  to 
prohibit,  not  only  the  dealing  in  milk  which  had  been  adulterated, 
but  also  in  milk  of  such  inferior  quality  as  to  fall  below  the  stand 
wd  named  in  section  third.  It  is  equally  a  fraud  on  the  buyer, 
whether  the  milk  which  he  buys  was  originally  good  and  has  been 
deteriorated  by  the  addition  of  water,  or  whether  in  its  natural 
state  it  is  so  poor  that  it  contains  the  same  proportion  of  water  as 
thst  which  has  been  adulterated. 
Tot.  LI  —  44 
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Again,  since  it  may  sometimes  happen,  though  ire  presume  in- 
frequently, that  milk  as  it  comes  from  the  cow  is  below  the  stand- 
ard of  quality  required  by  section  third,  it  would  manifestly  be 
difficult  for  the  prosecution  to  prove  that  its  poor  quality  was  dne 
■to  adulteration,  although  in  a  very  large  majority  of  cases  such 
would  probably  be  the  fact.  By  putting  such  milk  in  the  same 
category  with  adulterated  milk,  the  prosecution  is  relieved  from 
the.  difficulty,  and  a  loophole  for  the  escape  of  offenders  is 
closed. 

The  offense  consists  not  in  the  possession  of  milk  containing 
more  than  eighty-eight  per  cent  of  watery  fluids,  or  less  than 
twelve  per  cent  of  milk  solids,  or  less  than  two  and  one-half  per 
cent  of  milk  fats,  but  in  the  intent  to  sell  or  exchange  such 
milk,  etc.  The  defendant  is  at  liberty  to  adduce  any  facts 
which  tend  to  rebut  the  charge  of  such  intent,  and  it  is  incum- 
bent on  the  prosecutor  to  prove  such  charge  beyond  reasonable 
doubt. 

The  defendant  further  contends  that  section  third  is  nnconstito 
tional,  because  it  is  unequal  and  partial  in  its  operation,  in  this, 
that  it  discriminates,  as  he  claims,  in  favor  of  the  owners  of  cows 
which  give  rich  pure  milk,  against  the  owners  of  cows  which  give 
milk  of  inferior  quality,  enhancing  the  value  of  the  former  at  the 
expense  of  the  latter.  The  defendant  does  not  point  out  to  us 
how  the  section  has  this  effect,  and  we  fail  to  perceive  that  it  does. 
If  a  cow  habitually  gives  milk  of  a  quality  so  poor  as  to  come  within 
the  statute,  or  as  the  defendant  puts  it  in  his  brief,  so  poor  that 
as  a  commercial  commodity  it  is  valuable  only  for  the  purposes  of 
irrigation,  she  is  of  no  value  as  a  milk  producer,  and  can  have  none 
as  such  to  her  owner,  unless  he  can  sell  her  milk  to  his  unsuspect- 
ing neighbors  for  a  price  greatly  in  excess  of  its  value,  a  species  of 
fraud  which  ought  not  to  be  tolerated.  The  section  is  but  a  alight 
extension  of  the  provision  which  prohibits  the  sale  of  adulterated 
milk,  and  like  that  was  designed  to  protect  the  public  against  im- 
position. We  think  it  is  a  valid  exercise  by  the  legislature  of  the 
police  power  incident  to  the  State.  A  similar  section  in  the  statute 
of  Massachusetts,  Stat.  1880,  chap.  309,  §  7,  was  held  to  be  consti- 
tutional in  Commonwealth  v.  Evan*,  133  Mass.  11, 18. 

The  case  is  remanded  to  the  Justice  Court  of  Providence  for 
sentence. 

Order  accordingly. 
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San  XI  ™<  Rkpckto.  -  In  ComtmmmaUh  v.  Evans,  188  Him.  11,  a  stat- 
dM  almost  exactly  similar  wu  hold  constitutional,  the  court  skying:  "  This  be- 
longs to  the  data  of  police  regulations  designed  to  prevent  frauds  and  to 
protect  the  health  of  the  people,  which  it  Is  within  the  constitutional  power  of 
the  legislature  to  enact.  Bancroft  v.  Cambridge,  19S  Mass.  488,  and  cases  there 
died." 

In  the  last-named  ease  the  statute  enacted  that  city  might  require  owners  of 
lots  to  Ell  them  to  a  certain  grade  to  prevent  a  nuisance,  and  In  default  of 
obedience,  that  the  city  might  do  it,  and  that  the  expense  should  be  a  lien  on 
the  land.     The  court  said : 

*'  It  iwentitlod  an  act  to  provide  for  the  prevention  and  abatement  of  nuisances 
and  the  preservation  of  the  public  health.  It  was  not  passed  to  delegate  the 
right  of  eminent  domain,  but  under  the  police  power  of  the  Commonwealth, 
U»ws  passed  in  the  legitimate  exercise  of  this  power  are  not  obnoxious  to  con- 
stitutional provisions,  merely  because  they  do  not  provide  compensation  to  the 
individual  who  is  inconvenienced  by  them.  He  is  presumed  to  be  rewarded  by 
the  common  benefits  secured.  Instances  of  its  exercise  are  found  in  all  quaran- 
tine and  health  regulations,  and  in  ail  laws  for  the  abatement  of  existing  and 
the  prevention  of  threatened  nuisances.  It  has  been  many  times  recognised 
ud  applied  in  the  decisions  of  thin  court.  OommofueealtA  v.  Alger,  7  Cash.  08; 
rtaWrv.  MeOirr,  lGray,  1;  CtrmmanuxaUh  v.  Teaktbitry.U  Mete.  So;  Saiem  v. 
Hatem  Raitroad,.  98  Mass.  481;  WaUrtawn  v.  Mayo,  109  Mass.  315;  s.  c,  13 
Am.  Rep.  884;  Di-ngUy  v.  Botton,  100  Mass.  544;  Cobb  v.  Boston,  112  Mass.  181; 
CemmtmneaUA  v.  Intoaeating  Liquor;  116  Mass.  168;  b.  c.  nam.  Beer  Co.  v. 
JTsajatftuartt*.  1*7  U.  S.  35. 

"The  legislature  is  ordinarily  the  proper  Judge  of  the  necessity  for  the  exer- 
cise of  the  power,  and  there  is  nothing  in  this  case  which  shows  that  this  set 
ns  not  required  for  the  preservation  of  health  and  protection  against  a  nui. 
luce.  The  legislature  had  the  right  to  delegate  to  the  mayor  and  aldermen 
the  power  to  order  the  owner  to  fill  his  land;  and  upon  his  neglect  or  refusal, 
to  fill  it  for  him  at  his  expense,  snd  to  do  all  that  was  reasonably  necessary  to 
ateompllsh  It." 

In  State  v.  Newton,  46  N.  J.  Law,  468,  an  exactly  similar  statute  was  held 
oattitutional  by  the  Supreme  Court.     The  court  said'. 

"By  the  fourth  section  it  is  enacted  that  in  all  prosecutions  nnder  this  act,  if 
th«  milk  shall  be  shown  upon  analysis  by  a  member  of  the  council  of  publio 
analysts  of  this  State  or  the  chemist  of  the  State  experiment  station,  to  contain 
■Dors  than  eighty-eight  per  cent  of  watery  fluids  or  to  contain  less  than  twelve 
pr:  n-iit  of  milk  solids,  such  milk  shall  be  deemed  for  the  purposes  of  this  act 
u  be  adulterated. 

"  The  objection  raised  against  this  section  consists  in  the  force  which  it  is 
alleged  is  given  to  the  analysis  of  the  analyst.  The  contention  is  that  the  re- 
mit reached  by  the  chemist  Is  by  force  of  the  act  made  conclusive  evidence  of 
the  guilt  of  the  defendant,  and  that  such  an  exertion  of  power  is  beyond  the 
ability  of  the  legislature. 

"  la  interpreting  the  significance  of  this  clause,  I  think  it  Is  obvious  that  its 
design  is  to  include  within  the  kind  of  prohibited  milk  such  as  shall  not  pes 
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•bob  a  certain  standard  of  excellence.  I  think  the  standard  bo  fixed  was  no» 
intended  to  mark  the  absolute  line  between  pure  and  dilated  milk.  The  placing 
of  the  standard  was  to  set  up  a  mark  to  indicate  where,  In  the  judgment  of  the 
legislature,  the  salubrity  or  fair  commercial  value  of  milk  ceased  to  exist.  The 
section  does  not  mean  that  the  result  of  the  analysis  shall  be  conclusive  evidence 
that  the  milk  has  in  fact  been  adulterated,  but  it  does  mean  that  milk  below  a 
certain  standard  shall  no*  be  sold;  therefore  when  analysis  diaoloaeB  thai  condi- 
tion, it  shall  be,  for  the  purpose  of  the  act,  considered  adulterated,  so  that  by 
force  of  the  other  sections  It  thereby  becomes  prohibited. 

' '  In  the  State  of  Massachusetts,  their  act  relative  to  the  inspection  of  milk 
contains  a  clause  similar  to  the  one  now  in  question,  the  difference  being  that 
ours  provides  for  an  analysis  by  a  State  officer  and  theirs  does  not  name  the  per- 
sons who  may  make  the  analysis. 

"  The  Supreme  Court  of  that  State  in  the  case  of  Oommonaeaiih  v.  Beam*. 
IBS  Mass.  11,  held  that  this  legislation  was  constitutional  and  belonged  to  the 
class  of  police  regulations  designed  to  prevent  frauds  and  protect  the  health  of 
the  people. 

1 '  The  clause  as  contained  in  the  Massachusetts  statute  Is  also  found  in  the 
statutes  of  Rhode  Island.  In  construing  it  In  the  recent  case  of  State  v.  Smith, 
14  It.  I.  100,  It  was  held  that  this  clause  was  not  Intended  as  a  rule  of  evidence 
but  defined  a  new  offense. 

"  It  is  true  that  the  clause,  as  it  exists  in  the  present  act,  provides  that  it 
shall  be  shown  upon  analysis  of  one  of  certain  persons,  while  in  the  clanaea  in 
the  acts  which  have  been  construed,  the  language  is,  shall  be  shown  by  analysis. 

"  But  the  fact  upon  which  the  prohibition  is  baaed  Is  the  scientific  deter* 
ruination  that  the  milk  is  below  a  certain  standard  of  excellence.  An  analysis 
is  supposed  to  be  a  determination  arrived  at  with  accuracy  because  scientific. 

"  The  case  against  the  defendant  Instead  of  being  possibly  made  bj  any 
chemist,  as  in  the  other  acts,  must  here  be  made  by  some  one  particular 
chemist.  But  it  is  upon  the  fact  of  the  analysis  that  the  case  reals.  An  analysis 
means  a  scientific  and  therefore  accurate  ascertainment  of  the  elements  and 
their  proportion  contained  in  the  fluid  submiti-d  for  examination.  The  fact 
that  a  certain  man  made  an  examination,  disclosing  the  existence  of  a  certain 
proportion  of  solid  and  fluid  elements  In  the  milk  amounts  to  nothing  unless  It 
is  an  analysis;  an  accurate  ascertainment  of  the  elements  by  chemical  processes. 

"  The  method  of  making  the  examination,  by  what  processes  the  elements 
were  dispersed,  with  what  care  weighed,  how  the  tests  were  guarded,  and  In- 
deed any  circumstance  bearing  upon  the  question  whether  the  result,  reached  by 
the  chemist  was  an  analysis,  Is  relevant  In  the  trial  of  the  cause.  In  this  view, 
I  think  the  legislation  was  not  opposed  to  any  fundamental  or  constitutions! 


In  Ptople  v.  Oipperly.  New  York  Supreme  Court,  General  Term,  September 
168S,  a  precisely  similar  statute  was  pronounced  unconstitutional.  Lunxur,  J., 
said,  in  the  prevailing  opinion: 

"The  milk  in  question  was  shown  to  contain  88.086  per  centum  of  water  and 
2.666  per  centum  of  fat,  and  as  it  fell  short  of  the  statutory  standard  it  was  by 
force  of  the  statute  declared  to  be  adulterated,  and  the  defendant  waa  convicted. 
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ict  withstanding  lie  adduced  evidence  tending  to  show  that  the  milk  was 
•ntinty  a  natural  and  wholesome  product,  and  whoUy  unadulterated  or  diluted. 

' '  If  experience  has  shown  that  milk  which  does  not  possess  the  ingredient* 
specified  Id  the  statutory  standard  is  unwholesome  and  unfit  for  food,  It  may 
well  be  within  the  power  of  the  legislature  to  prohibit  its  sale.  But  such  is  not 
this  inhibition.  The  defendant  was  not  charged  with  selling  milk  containing 
more  than  eighty -eight  per  centum  of  water,  and  leas  than  twelve  per  centum 
of  milk  solids.  He  was  charged  with  selling  '  impure,  unhealthy,  adulterated 
and  unwholesome  milk.'  Upon  that  charge  he  was  entitled  to  a  fair  trial 
according  to  the  'due  process  of  law.'  'Due  process  of  law,'  says  Judge 
O00LBT,  quoted  with  approbation  io  Berthotf  v.  VRMg,  74  N.  Y.  519;  a.  v.,  80 
Am.  Rep.  828,  '  in  each  particular  case,  means  such  an  exettlon  of  the  powers 
of  government  as  the  settled  maxims  of  the  law  sanction,  and  tinder  safeguards 
for  the  protection  of  individual  rights  as  those  maxims  prescribe  for  the  class 
of  eases  to  which  the  one  in  question  belongs.'  Due  process  of  law  gave  to  the 
defendant  the  right  to  contest  the  allegation  that  the  milk  was  adulterated,  or 
impure  or  unwholesome.  True,  he  gave  his  evidence,  but  the  statute  silenced 
its  effect.  There  can  be  no  trial  if  only  one  party  Is  permitted  to  present  his 
proofs,  or  if  the  statute  requires  judgment  to  be  pronounced  against  the  de- 
fendant upon  proof  by  the  people  of  some  other  fact  not  in  issue.  The  legis- 
lature cannot  restrain  a  party  from  setting  up  a  good  defense  to  an  action  against 
him  Cooley  Const.  Lim.  868. 

"  But  it  Is  said  the  legislature  may  make  and  alter  rules  of  evidence.  There 
ia  no  doubt  that  In  civil  cases  the  legislature  can  make  certain  facts  prima  facte 
evidence  of  another  fact.  Hinoard  v.  Mett,  64  N.  T.  262;  Hand  v.  Balioa,  64 
N.  Y.  648. 

' '  And  it  baa  been  held  competent  for  the  legislature  to  provide  that  certain 
facts  having  a  tendency  to  prove  the  existence  of  another  fact  shall  in  criminal 
cases  be  prima  facie  evidence  of  the  other  fact.  Commontnealth  v.  William*, 
BOrav,  1.  But  the  court  was  careful  to  hold  that  the  presumption  might  be  re- 
pelled by  the  circumstances,  or  by  other  proofs.  Commonvval'.h  v.  Wallace,  7 
Hray,  283;  Commtmwatth  v.  Rimx,  14  Gray,  47.  Here  the  statute  denies  the 
accused  that  protection.  The  legislature  cannot  make  certain  facts  conclusive 
evidence  which  in  their  nature  are  not  so.  People  v.  Lyon,  27  Hun,  ISO.  Evi- 
dence to  secure  a  conviction  should  be  such  as  to  satisfy  '  the  judgment  of  his 
Meets.'  orof  whatever  tribunal  that  determines  the  fate  of  the  accused.  The 
legislature  may  prescribe  rules  for  the  admission  of  evidence,  but  cannot  com- 
pel the  trial  court  to  hold  it  conclusive  of  the  defendant's  guilt,  without  regard 
to  that  court's  conviction  or  judgment  as  to  its  conclusiveness.  If  the  legisla- 
ture can  compel  the  courts  to  render  judgment  contrary  to  their  convictions  of 
the  truth  produced  by  the  evidence,  then  the  legislative  power  can  coerce  the 
tudictal  power:  a  proposition  destructive  of  the  co-ordinate  departments  of  the 
xoverament. 

'  'I  the  testimony  on  the  part  of  the  defendant  was  true,  his  milk  was  not 
abhcalthv  adulterated,  or  unwholesome —  he  was  innocent  in  fact.  Certainly 
tin  testimony  that  tended  to  show  that  he  was  careful,  honest  and  innocent  In 
n  ought  to  have  been  considered,  and  if  believed,  ought  to  hava 
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resulted  In  liis  acquittal.  Bat  under  this  statute  such  evidence  can  have  do 
weight.  The  statute  regards  percentages  only.  Eighty-eight  per  centum  of 
water  is  permitted.  The  evidence  of  the  chemist  showed  an  excess  of  less  than 
one- tenth  of  one  per  centum,  and  upon  that  fraction  the  statute  required  the  de- 
fendant's conviction  right  or  wrong. 

■ '  We  think  that  the  thirteenth  section  of  the  act,  which  requires  that  upon 
a  trial  for  selling  adulterated  milk,  the  milk  shall  be  declared  adulterated  if  it 
do  not  contain  the  percentage  of  ingredients  specified  in  the  statute,  is  beyond 
the  legislative  power,  because  it  deprives  the  defendant  of  his  liberty  and  prop- 
erty without  due  process  of  law,  in  that  it  deprives  him  of  the  right  upon  the 
trial  of  the  charge  against  him,  to  have  the  issue  determined  according  to  the 
evidence  of  the  fact,  and  compels  him  to  submit  to  the  statutory  declaration 
-thereof,  without  having  the  truth  ascertained. 

"If  the  result  of  the  statute  is  to  prohibit  the  sale  of  impure  and  unwholesome 
milk,  then  within  the  principle  reaffirmed  in  the  recent  caseof  People  v.  Man, 
32  Alb.  L.  J.  6,  that  'it  is  one  of  the  fundamental  rights  and  privileges  of  every 
American  ritlsen  to  adopt  and  follow  such  lawful  industrial  pursuits  not  inju- 
rious to  the  community,  as  he  may  see  fit,'  the  prohibition  would  be  beyond  the 
legislative  power. 

"The  production  and  sale  of  pure  and  wholesome  milk  is  a  lawful  industrial 
pursuit,  and  la  not  injurious  to  the  community.  The  act  is  not  designed  to  pro- 
hibit that.  It  aims,  ss  it  properly  may,  to  suppress  the  sain  of  impure  and  adul' 
tented  milk.  It  prescribes  that  upon  any  prosecution  for  the  sale  of  impure 
or  adulterated  milk  its  percentage  of  water  and  milk  solids  may  be  shown.  This 
it  is  competent  for  the  legislature  to  do.  But  wherein  it  provides  that  upon  the 
fact  being  shown  that  the  percentages  do  not  comply  with  the  statutory  standard, 
the  milk  shall  be  declared  adulterated,  it  seeks  to  compel  the  trial  court  to  pro- 
nounce judgment  upon  that  fact  alone,  without  regard  to  what  the  truth  may 
be  shown  to  be,  and  therein  perverts  the  due  process  of  law." 

Lkahned,  P.  J.,  dissented  as  follows: 

"  In  BertAotfv.  O'Reilly,  74  N.  Y.  500;  8.  C,  80  Am.  Bep.  888,  the  Court  of 
Appeals  asserted,  in  the  strongest  language,  that  the  legislative  power  has  no 
other  limitations  than  the  constitutional  restraints  and  limitations,  and  that  laws 
cannot  be  declared  void  because  they  are  opposed  to  natural  justice. 

"The  principle  of  the  case  of  Wynthamer  v.  People,  18  N.  T.  378,  as  to  the 
destruction  of  existing  property  in  not,  in  my  opinion,  applicable  to  the  present 
case.  It  would  be  a  greater  stretch  of  that  principle  to  say  that  the  statute  in 
question  deprived  persons  who  owned  cows  at  the  time  of  its  passage  of  their 
property,  because  it  interfered  with  or  even  deprived  them  of  the  use  of  the 
milk  which  the  cows  might  yield. 

"  But  the  defendant  takes  the  broader  ground  that  the  legislature  cannot, 
under  the  Constitution,  prohibit  the  ssle  of  milk  drawn  from  healthy  cows, 
which,  in  its  natural  state,  falls  below  the  standard  fixed  by  the  acts,  unless 
such  milk,  or  the  article  made  from  it,  is  In  fact  unwholesome  or  dangerous  to 
publir  health.  How  is  that  question  of  fact  to  be  determined !  The  court  can. 
not  take  judicial  notice  whether  milk  below  the  standard  Is,  or  Is  not,  unwhole- 
some or  dangerous  to  public  health.     Is  that  to  be  a  question  forthe  jury  T    If 
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10,  the  court  most  charge  a  jury,  in  each  case,  that  if  they  find  milk  below  that 
standard  to  be  unwholesome,  then  the  statute  in  constitutional;  if  they  find  it 
to  be  wholesome,  then  the  statute  is  unconstitutional.  Evidently  a  constitu- 
tional question  cannot  be  settled,  or  rather  unsettled,  in  that  way.  The  con- 
Relational  ity  would  vary  with  the  varying  judgments  of  juries. 

"  Either  then  the  legislature  can,  under  the  Constitution,  forbid  the  sale  of 
milk  below  a  certain  standard,  whether  such  milk  be  in  fact  wholesome  or  not; 
□r  else  they  cannot  do  this,  whether  such  milk  be  in  fact  wholesome  or  not.  If 
they  may  fix  a  standard,  they  must  judge  whether  or  not  milk  below  that 
standard  is  wholesome.     The  courts  cannot  review  that  judgment. 

"  Ah  was  said  iu  another  case  '  where  there  is  a  general  right  on  the  part  of 
the  public  id  a  general  duty  •  •  on  the  part  of  any  person  to  respect  tlurt 
right,  we  think  it  in  competent  for  the  legislature  to  prescribe  a  practical  rule, 
fnr  declaring,  establishing  and  securing  that  right.'  And  it  was  further  said, 
by  war  of  illustration,  that  to  erect  a  powder  magazine,  or  slaughter-house,  so 
war  a  village  as  to  be  dangerous  would  be  a  nuisance  at  common  law,  and  that 
the  legislature  might  establish  an  authoritative  rule  determining  the  distance, 
within  which  such  a  structure  should  not  be  erected.  Commonueallh  v.  Alger* 
'  Ciutlt.  65.  Certainly,  if  such  a  law  were  enacted,  a  court  could  not  say  that 
the  distance  prescribed  was  too  great;  or  leave  it  to  a  jury  to  determine  that 
point,  and  thereby  to  decide  on  the  constitutionality  of  the  law. 

"  It  mnuot  then  be  material  to  the  present  question  whether  milk  below  the, 
BUndard  fixed  by  the  statute  is  or  is  not  wholesome.  The  question  must  be 
whether  the  legislature  can  establish  a  standard  of  purity. 

"Courts  have  chosen  to  speak  of  laws  of  the  kind  In  question  and  of  similar 
classes  of  laws  as  passed  under  '  the  police  power.'  This  phrase  throws  no  light 
■in  the  question  of  constitutionality,  but  only  serves  as  a  classification.  How 
Terr  uncertain  its  limits  are  may  be  seen  from  the  fact  that  Blackstone,  cited  as 
authority  In  Waltrtovm  r.  Mayo,  109  Mass.  815;  8.  c,  12  Am  Rep.  604.  in- 
dudes  under  this  head  of  police  power  clandestine  marriages,  bigamy,  etc 
4  Bl.  Com.  182.  The  abject  however  of  classing  statutes  of  this  kind  under 
'he  head  of  police  power  has  been  to  afford  an  argument  which  should  except 
iliem  from  the  constitutional  prohibition  against  depriving  a  person  of  property 
without  dne  process  of  law. 

"  Now  it  is  very  plain  that  courts  have  nothing  to  do  with  the  question  of  the 
wisdom  or  even  according  to  onr  courts,  with  the  natural  justice  of  any  par- 
ticular law.  Courts  cannot  say  that  the  legislature  has  the  constitutional  power 
to  pass  a  judicious  law  to  regulate  the  sale  of  articles  of  food,  but  have  no  con- 
stitutional power  to  pass  an  injudicious  law  on  that  subject.  It  has  been  said 
with  truth  '  that  under  the  guise  of  police  regulations  personal  rights  and  pri- 
vate property  cannot  be  arbitrarily  invaded;'  that  '  the  courts  are  to  scrutinize 
the  set  and  see  whether  it  really  relates  to  and  Is  convenient  and  appropriate 
tu  promote  the  public  health;'  that  '  the  courts  must  be  able  to  see  that  it  has 
at  least  in  fact  some  relation  to  the  public  health;  that  the  public  health  Is  the 
pud  aimed  at,  and  that  it  is  appropriate  and  adapted  to  that  end. '  In  re  Jacob*, 
31  Alb.  L.  J.  84.  Now  an  examination  of  the  present  law  clearly  shows  that 
it  relates  to,  and  Is  appropriate  to  promote  the  public  health.    Whether  its  de- 
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tails  are  wise  we  do  not  know.  Bat  its  object  Is  evident  mod  good.  Its  first 
section  forbids  the  sale  of  unclean,  impure,  unhealthy,  adulterated  or  imwhole- 
wme  milk.  Then  Its  thirteenth  gives  a  statement  of  some  conditions  which  are 
Included  within  the  terms  adulterated,  unclean,  impure,  unhealthy,  and  un- 
wholesome milk.  There  is  nothing,  as  I  think,  wrong  in  this  mode  of  legisla- 
tion. A  law  may  describe  an  offense  by  some  general  word,  and  may  then  say 
that  this  word  shall  include  such  and  such  things.  This  nineteenth  section 
declares  that  milk  drawn  from  cows  within  fifteen  days  before  and  fire  days 
after  parturition  shall  be  declared  unwholesome,  etc.,  and  the  same  of  milk 
from  animals  fed  on  distillery  wsste,  etc.;  and  that  milk  below  a  certain  standard 
shall  be  declared  adulterated.  Now  this  is  equivalent  to  saying  that  no  person 
shall  sell  milk  drawn  from  cows  within  that  time  of  parturition,  or  fed  on  dis. 
tillery  waste,  or  milk  below  a  certain  standard.  And  the  mere  circuntttana1 
that  section  first  contains  a  general  prohibition,  and  section  nineteenth  a  par- 
ticular specification,  does  not,  In  my  opinion,  affect  the  validity  of  the  statute. 

"  The  case  of  People  v.  Lyone,  27  Bun,  180,  is  quite  different.  Then  the 
defendants  were  indicted  for  selling  liquors,  to  be  drunk,  etc  The  court 
charged  that  if  a  person  was  seen  to  drink  in  the  shop  this  was  prima  fade 
evidence  that  the  liquor  was  sold  by  the  occupant  with  Intent  that  the  li.iuer 
should  be  bo  drunk.  The  court  held  that  the  statute  which  made  the  lawful 
act  of  s  third  person,  with  which  the  accused  was  not  connected,  prima  faeit 
evidence  of  his  guilt,  deprived  him  of  Lis  right  to  a  trial  by  jury  and  was  un- 
constitutional. The  present  law  only  says  that  a  sale  of  milk  below  a  certain 
standard  is  a  sale  ot  adulterated  milk  within  the  meaning  of  the  law;  that  * 
.  sale  of  milk  from  cows  fed  on  distillery  waste  or  from  cowa  within  a  certain 
time  of  parturition,  is  a  sale  of  unwholesome  milk  within  the  meaning  of  the 
law.  This  is  not  a  rule  of  evidence,  but  an  explanation  of  the  meaning  of  the 
words  used  in  the  statute. 

"  This  regulation  of  a  certain  standard  is  like  the  provision  referred  to  in 
Commonwealth  v.  Alger,  ut  tupra,  where  a  law  establishes  a  certain  distance 
from  a  village  nearer  than  which  a  powder  magazine  or  slaughter-house  should 
not  be  erected. 

"  But  it  is  urged  by  the  defendant  that  this  statute  may  prevent  the  sale  of 
milk  which  Is  in  fact  pure  and  unmixed  with  water.  What  determined  the 
legislature  to  fix  this  standard  we  do  not  know.  But  it  may  be  supposed  that 
different  kinds  of  food  produce  different  degrees  of  richness  in  milk.  And  it 
may  be  known  to  the  legislature  that  certain  kinds  of  food,  the  softened  and 
innutritious  grain  left  after  the  production  of  ale  or  grape  sugar,  will  cause  » 
great  flow  of  watery  milk.  And  it  may  be  known  to  the  legislature  that  ttii;; 
watery  milk,  supplied  as  food  to  children,  cheats  them  with  the  appearance 
of  nourishment  and  deprives  them  of  that  nutritious  food  which  they  need. 
It  may  be  known  to  the  legislators  then  that  milk  below  the  standard  which 
they  fix  by  this  law  is  unsuitable  for  food  and  should  not  be  sold.  At  any  rale 
hII  this  is  a  matter  for  the  legislature.  In  the  case  above  cited,  In  re  Jaeubt, 
where  perhaps  the  court  went  as  far  as  Is  safe  in  declaring  a  law  unconstitu- 
tional, the  opinion  of  the  court  shows  that  the  decision  was  based  on  this  view, 
vis.:  That  the  law  was,  on  itn  fsce,  not  intended  to  promote  the  public  health. 
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tad  would  have  no  such  result.  As  has  been  gold  in  other  fine  It  was  In- 
tended to  accomplish  other  results  in  the  guise  of  guarding  the  public  health. 
New  there  is  nothing  in  the  present  law  which  has  any  other  result  In  view 
than  the  public  health.  No  Urge  manufacturers  are  to  be  protected  sgainst 
the  competition  of  single  workmen.  The  law  is  general  in  its  scope,  not 
limited  to  two  cities.  The  only  fault  to  be  found  is  that  It  is  unwise, 
m  the  defendant  claims,  to  make  a  certain  standard  the  teat  and  to  for- 
bid the  sale  of  milk  below  that  test.  Whether  that  is  wise  or  not,  it  is  not  for 
ss  to  say.  It  Is  a  provision  evidently  intended  for  the  public  health.  No  other 
intention  can  be  gathered  from  the  law.  Plainly  no  other  existed,  and  in  view 
of  the  difficulties  which  surround  the  attempt  to  secure  wholesome  milk  to  the 
people,  it  is  by  no  means  certain  that  the  establishing  of  a  definite  standard  is 
not  a  judicious  provision. 

"  In  Wynhamer  v.  Feople,  tU  tuprti,  the  law  under  consideration  prohibited, 
with  certain  exceptions,  the  sale  of  intoxicating  liquors.  It  will  be  seen  at 
page  487  that  all  the  Judges  were  of  the  opinion  that  It  would  be  competent 
for  the  legislature  to  pass  such  an  act,  provided  it  was  plainly  prospective.  In 
the  later  case  of  Metropolitan  Board  of  Exeitt  v.  Bairn,  84  N.  Y.  657,  this 
right  of  the  legislature  to  regulate  or  control  the  traffic  in  Intoxicating  liquors 
was  affirmed.  Now  if  the  legislature  may  control  and  regulate  the  sale  of  in- 
'  toxtcatfng  liquors,  why  may  they  not  exercise  a  similar  power  as  to  the  sale  of 
milk  t  Their  control  as  to  such  liquors  extends  to  those  which  are  pure  as 
•all  u  those  which  are  adulterated. 

"Since  the  nineteenth  amendment  was  adopted,  the  Constitution  of  the 
United  States  contains  a  provision  similar  to  that  provision  of  the  State  Con- 
stitution under  which  it  is  claimed  that  this  law  is  void.  It  is  settled  that  that 
amendment  doea  not  impair  the  so-called  police  power ;  and  it  was  decided 
that  under  that  police  power  even  a,  municipality  might  prohibit  washing  and 
ironing  in  public  laundries  within  certain  limits  and  between  certain  hours. 
Sorter  v.  OormoUg,  118  U.  S.  27.  Now,  here  is  s  business  which  is  useful 
■ad  proper.  It  is  what  was  called  in  In  r*  Jacobs  a  '  lawful  business.'  Yet  at 
certsin  times,  it  was  absolutely  prohibited.  The  same  principle  was  again  laid 
down  in  Sam  Hing  v.  CrovAey,  118  U.  S.  703,  the  court  saying  that  the  right 
of  a  man  to  follow  his  calling  '  most  be  exercised  subject  to  such  general  rules 
«  are  adopted  by  society  for  the  common  welfare.' 

"  In  the  recent  case  of  People  v.  Marx,  90  New  York,  the  court  say  that  the 
object  of  the  law  then  under  consideration  was  '  to  drive  the  substituted  article 
from  the  market  and  protect  those  engaged  In  the  manufacture  of  dairy  pro- 
ilncts  against  the  competition  of  cheaper  products.' 

"  In  other  words,  the  object  of  that  law,  like  that  of  a  protective  tariS,  was 
to  protect  the  home  industry  of  the  fanner  sgainst  the  city  Industry  of  the 
manufacturer,  and  the  court  held  the  law  to  be  void,  because  it  prohibits  an 
important  branch  of  industry,  for  the  sole  reason  that  It  competes  with  another 
and  may  reduce  the  price  of  an  article  of  food.  Evidently  the  present  law  has 
no  such  characteristics.  It  is  not  intended  to  prohibit  any  branch  of  industry, 
or  to  prevent  competition.  Its  sole  object  is  to  regulate  and  control  the  quality 
of  a  certain  article  of  food  in  the  interest  of  the  health  of  the  people.  And  i.' 
Voi,  LI  — 45 
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Ormsbee  v.  Boston  and  Providence  Bailroad  Corporation, 
the  legislature,  knowing  the  difficulty  of  guarding  against  the  watering  or 
other  adulterations  of  milk,  deem  it  best  to  fix  a  standard  of  richness,  1  think 
this  is  within  their  power  And  that,  too,  irrespective  of  the  question  whether 
the  milk  is  diluted  after  it  is  taken  from  the  cow,  or  whether  it  Is  made  watery 
in  the  animal  Itself  by  giving  such  food  as  will  produce  a  great  flow  of  what 
might  well  ba  called  milk  and  water." 


Obksbbse  t.  Boston  &  Providknob  Railboad  OobpobatiobT. 

IUI.1, 108.) 
Railroad  —  nrgligence  —  oftraveiltr  at  enming. 

A  traveller,  about  to  cross  a  railroad,  Is  not  relieved  from  the  duty  of  braking 
both  ways  by  the  omission  to  give  warning  ■ig"^1^.  or  the  fact  that  the  rail- 
road has  just  made  a  flying-switch.     (Set  note,  p.  860.) 

ACTION  for  death  of  plaintiffs  intestate  by  negligence.     The  ■ 
opinion  states  the  case.    The  plaintiff  had  judgment  below. 

E.  L.  Barney  and  Ptree  o?  BalUtt,  for  plaintiff. 

Arnold  Green,  for  defendant. 

Stinesb,  J.  In  this  case  it  appeared  that  Paschal  Oraubee, 
plaintiff's  husband  and  intestate,  a  deaf  mate,  was  killed  white  at- 
tempting to  cross  the  defendant's  track  at  a  public  crossing  in  East 
Providence.  At  this  crossing  there  was  an  unobstructed  view  of 
the  track  in  both  directions,  for  a  long  distance,  from  the  approach 
on  the  west  side  where  Ormsbee  was;  there  was  daylight  at  the  time, 
and  a  gate  was  down  on  the  east  aide,  in  plain  view  from  the  west 
side,  but  no  stationary  bell  nor  whistle  was  sounded  while  the  train 
was  crossing  as  required  by  statute.  As  a  train  was  making  a  "  fly- 
ing switch,"  so  called,  the  engine  having  passed  the  crossing  toward 
the  south  and  theu  backed  toward  it  on  another  track,  Ormsbee 
walked  to  and  upon  the  track,  "  bent  forward  as  an  old  mau  would 
walk,  with  his  head  bowed  down,  looking  toward  the  engine,"  as 
stated  by  the  witnesses  who  saw  him.  Without  looking  to  the 
north,  whence  the  cars  were  approaching,  he  was  struck  by  the 
forward  car  and  instantly  killed.  Upon  this  state  of  facts  the  de- 
fendant claims  that  the  plaintiff  cannot  recover,  because  Ormsbee 


JANTJABY  TBBM,  1888.  355 

Onnaboe  t.  Boston  and  Providence  BaUroad  Corporation. 

was  guilty  of  negligence  in  not  looking  both  ways  before  he  stepped 
upon  the  track,  and  asked  for  such  a  ruling. 

It  was  however  left  to  the  jury  to  say  whether  the  diversion  of 
his  attention  by  the  passing  and  backing  of  the  engine  would  excuse 
him  for  not  doing  so,  or  whether  in  view  of  that  fact  he  was  bound 
to  look  elsewhere. 

That  ordinary  prndenoe  requires  one  who  enters  upon  so  danger- 
ous a  place  as  a  railroad  crossing  to  use  his  senses,  to  listen,  to  look, 
or  to  take  some  precaution  for  the  purpose  of  ascertaining  whether 
he  may  cross  in  safety,  is  an  established  rule  both  of  law  and  ex- 
perience. Railroad  Co.  v.  Houston,  95  TJ.  S.  697;  Wright  v.  Boston 
i  Maine  Railroad,  139  Mass.  110;  Hinckley  v.  Gape  Cod  R.  Co.,  120 
Mass.  257;  Attyn  Y.Boston  £  Albany  R.  Co.,  105  Mass.  77;  Butter- 
fieldr.  Western  R.  Co.,  10  Allen,  532;  McQrath  v.  A'.  Y.  Cent.  of 
H.  R.  R.  Co.,  59  y.  Y.  468;  s.  o.,  17  Am.  Rep.  359;  Gorton  v.  Erie 
S.  Co.,  45  N.  Y.  660;  Harty  v.  Central  B.  Co.  of  N.  /.,  42  N.  Y. 
MS;  Wilcox  v.  Rome,  Watertown  £  Og.  R.  Co.,  39  N.  Y.  358;  Welds 
t.  Hudson  River  R.  Co.,  24  N.  Y.  130;  Chicago  £  North  Western 
Jt.  Co.  v.  Hatch,  79  111.  137;  Illinois  Central  R.  Co.  v.  Qoddard,  72 
HI.  567;  Chicago,  Rock  Island  £  Pacific  R.  Co.  v.  Bell,  70  HI.  102; 
St.  Louts  £  South  Etutern  R.  Co.  v.  Mathias,  50  Ind.  65;  Haines 
y.  Rlinois  Central  R.  Co.,  41  Iowa,  227;  Brown  v.  Milwaukee  £  St. 
Paul  R.  Co.,  22  Minn.  165;  Benton  v.  Central  Railroad  of  Iowa,  42 
Iowa,  192;  Pennsylvania  R.  Co.  v.  Bighter,  42  N.  J.  Law,  180; 
Zimmerman  v.  Hannibal  £  St.  Joseph  R.  Co.,  71  Mo.  476. 

We  have  been  referred  to  numerous  cases  iu  the  elaborate  brief 
of  the  plaintiff,  which  it  is  claimed  show  that  this  is  not  a  rule  of 
law  but  a  matter  of  fact,  the  propriety  or  necessity  of  which  is  to 
be  determined  by  the  jury.  An  examination  of  these  cases  how- 
ever shows  that  most  of  them  are  not  in  conflict  with  such  u  rule, 
but  may  be  classed  as  exceptions  to  it,  on  the  following  grounds: 

First.  Where  the  view  of  the  track  is  obstructed,  and  hence 
where  the  injured  party,  not  being  able  to  see,  is  obliged  to  act 
upon  his  judgment  at  the  time;  in  other  words,  where  compliance 
with  the  rule  would  be  impracticable  or  unavailing.  Commonwealth 
v.  Fitchburg  R.  Co.,  10  Allen,  189;  Craig  v.  New  York  £  N4w 
Banna  R,  Ok,  118  Mass.  431;  Webb  v.  Portland  £  Kennebec  R.  Co., 
57  Me.  117;  Johnson  v.  Hudson  River  R.  Co.,  20  N.  Y.  66;  Con- 
tinental Improvement  Co.  v.  Stead,  95  TJ.  S.  161;  Pennsylvania  R. 
Oe.  i.  Ogier,  35  Perm.  St.  U0;  Fordham  v.  London,  Brighton  etc, 
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R.  Co.,  L.R.,  3  C.  P.  3C8;  Stubley  v.  London  &  Northwestern  R, 
Co.,  L.  R.,  1  Ezch.  13;  Dublin,  Wicldow  &  Wexford  S.  Go.  w.  Slat- 
tery,  3  App.  Oas.  1155;  s.  c,  24  Eng.  Rep.  718. 

In  this  last  case  Lord  Chancellor  Cairns  remarks:  "If  a  nil- 
way  train,  which  ought  to  whistle  when  passing  through  a  station, 
were  to  pass  through  withont  whistling,  and  a  man  were  in  broad 
daylight,  and  withont  any  thing  either  in  the  structure  of  the  line 
or  otherwise  to  obstruct  his  view,  to  cross  in  front  of  the  advanc- 
ing train  and  to  be  killed,  I  should  think  the  judge  ought  to  tell 
the  jury  that  it  was  the  folly  and  recklessness  of  the  man,  and  not 
the  carelessness  of  the  company,  which  caused  his  death." 

Second.  Where  the  injured  person  was  a  passenger  going  to  or 
alighting  from  a  train,  and  hence  under  an  implied  invitation  and 
assurance  by  the  company  to  cross  the  track  in  safety.  BraseeU  v. 
JV.  T.  a  &  H.  R.  R.  Co.,U  S.  Y.  241 ;  Oaynor  v.  Old  Colony  A 
Seaport  R.  Co.,  100  Mass.  208;  Chaffee  v.  Boston  <£  Lowell  R.  Co., 
104  Mass.  108;  Mayo  v.  Boston  db  Maine  Railroad,  104  Mass.  137; 
Wheelock  v.  Boston  £  Albany  R.  Co.,  105  Mass.  303;  Stapley  v. 
London,  Brighton,  etc.,  R.  Co.,  L.  It.,  1  Exoh.  SI. 

Third.  Where  the  direct  act  of  some  agent  of  the  company  had 
pnt  the  person  off  his  guard  and  induced  him  to  cross  the  track 
without  precaution.  Warren  v.  Fitchburg  R.  Co^  8  Allen,  227.  In 
this  case  the  plaintiff  was  a  passenger  and  shown  across  the  track 
by  the  station  agent. 

Other  cases  cited  by  the  plaintiff  apparently,  but  most  of  them 
only  apparently,  sustain  her  claim  that  an  omission  to  look  where 
the  view  is  plain  is  not  negligence  as  a  matter  of  law  bat  a  question 
for  the  jury. 

In  Williams  v.  Qrealy,  112  Mass.  79,  the  oonrt  refused  to  dis- 
turb a  verdict  for  the  plaintiff  for  an  injury  from  a  runaway  hone, 
toward  which  it  was  claimed  she  did  not  look,  on  the  ground  that 
they  were  left  in  ignorance  by  the  record  "of  what  was  proved  as 
to  what  other  objects  were  in  the  street,  or  whether  the  horse  could 
have  been  seen  by  her."  A  dictum  follows  that  the  mere  fact  of 
not  looking  when  one  attempts  to  cross  a  railroad  is  not  conclusive 
evidence  of  want  of  care,  citing  only  Chaffee  v.  Boston  oS  Lotoetl 
R.  Co.,  104  Mass.  108,  which  was  the  case  of  a  passenger. 

French  v.  Taunton  Branch  Railroad,  116  Mass.  537,  is  a  case 
exactly  in  point  for  the  plaintiff;  bnt  as  it  is  in  conflict  with  the 
earlier  and  later  decisions  of  the  same  court  above  cited,  we  cannot 
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regard  it  as  authority.  Furthermore  it  purports  to  rest  only  on 
the  authority  of  Wheelock  v.  Boston  A  Albany  R.  Co.,  105  Mass/ 
203,  and  Chaffee  V.  Boston  dt  LoweU  R.  Co.,  101  Maes.  108,  both 
of  which  were  cases  of  passengers,  therefore  not  applicable,  and 
that  of  Allyn  v.  Boston  &  Albany  R.  Co,  106  Mass.  77,  which  is 
directly  contrary  to  the  decision  of  the  case;  holding  that  as  a 
driver  did  not  look,  there  was  no  evidence  of  duo  care  for  the  jury, 
and  that  the  fact  that  he  did  not  know  there  was  a  railroad  there 
was  no  excuse,  because  he  must  hare  seen  it  if  looking,  and  if  he 
was  not  looking  he  was  negligent. 

Id  some  of  the  New  York  cases,  there  was  an  evident  inclina- 
tion to  hold  the  law  as  claimed  by  the  plaintiff,  not  by  direct  state- 
ment to  that  effect,  it  is  true,  but  substantially  that,  by  allowing 
the  plaintiffs  case  to  be  determined  in  view  of  the  defendant's 
negligence. 

In  Brown  v.  N.  T.  Cent.  R.  Co.,  82  N.  T.  597,  a  case  similar  to 
the  one  before  us,  a  majority  of  the  court  held  that  as  there  were 
no  signals  of  danger,  the  driver's  care  was  a  question  for  the  jury, 
even  though  he  might  have  seen  the  cars  in  time  to  have  stopped. 
Bnt  in  this  case  there  were  obstructions  to  the  view  until  one  was 
close  upon  the  track,  and  the  driver  stopped  twice  for  cars  to  pass; 
so  that  it  is  by  no  means  certain  that  the  court  meant  to  decide  as 
much  as  their  language  would  imply.  This  case  was  affirmed  in 
StiUwtU  v.  JV.  Y.  Cent.  R.  Co.,  34  N.  ¥.  29,  another  case  growing 
ont  of  the  same  accident. 

Again  in  Ernst  v.  Hudson  River  R.  Co.,  35  N.  Y.  9,  it  was 
broadly  laid  down  that  a  traveller  is  not  bound  to  look  up  and  down 
1  track  before  crossing  when  there  is  no  signal  of  approaching  cars, 
and  a  nonsuit  was  reversed.  After  a  trial  the  case  came  up  again 
in  39  N".  Y.  61,  and  a  judgment  for  the  plaintiff  was  affirmed,  but 
by  a  majority  on  the  grounds  that  under  all  the  circumstances  it 
was  doubtful  whether  the  traveller  did  or  did  not  look  up  and  down 
the  track  as  far  as  he  could  sea  it;  whether  in  the  short  distance 
he  had  to  drive  he  could,  if  he  did  look,  see  the  approaching  train, 
etc ;  clear  questions  of  fact  for  a  jury.  The  doctrine  of  the  former 
decision  is  repudiated  in  these  words:  "A  traveller  approaching 
1  railroad  track  is  bound  to  use  his  eyes  and  ears,  so  far  as  there  is 
opportunity.  Negligence  in  the  railroad  company  in  the  giving  of 
signals,  or  in  omitting  precautions  of  any  kind,  will  not  excuse  his 
omission  to  be  diligent  in  such  use  of  his  own  means  of  avoiding 
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danger.  And  where  by  such  use  of  Mb  senses  the  traveller  might 
avoid  danger,  notwithstanding  the  neglect  to  give  signals  or  warn- 
ing, his  omission  is  concurring  negligence,  and  should  be  bo  per- 
emptorily declared  by  the  court;  and  where  proof  of  this  is  clear, 
the  plaintiff  thus  negligent  should  be  nonsuited." 

But  this  very  question,  in  its  simplicity,  was  again  before  the 
court  in  Wilcox  v.  Rome,  Watertowa  £  Og.  R.  Co.,  39  N.  Y.  358.  At 
a  highway  crossing,  where  approaching  cars  could  be  seen  in  season 
to  avoid  them,  a  shifting  engine  had  passed  in  one  direction,  while 
a  train,  without  sounding  bell  or  whistle,  was  coming  from  another. 
The  rule  was  laid  down  with  clearness  and  certainty  that  in  such  a 
case  a  man  must  look.  Miller,  J.,  Bays,  p.  366:  "It  is  very  plain 
that  the  deceased  could  have  seen  the  approaching  train  had  he 
looked  for  that  purpose.  There  were  no  obstructions  to  his  vision, 
and  no  occasion  to  divert  his  attention  which  excused  him  from 
observing.  To  hold  that  a  party  is  excused,  where  he  has  been 
careless,  because  the  other  party  has  failed  to  give  the  accustomed 
signals,  or  for  any  other  act  of  negligence  on  his  part,  strikes  at  the 
principle  on  which  such  actions  are  based.  Such  a  rale  is  not  sus- 
tained by  any  of  the  adjudged  cases."  In  this  opinion  the  foregoing 
cases  are  reviewed,  and  an  attempt  ia  made  to  distinguish  them.  So 
far  however  as  they  hold  that  neglect  by  the  railroad  company  to  give 
signals  exonerates  a  traveller  from  the  duty  of  looking  for  what  he  may 
plainly  see,  they  are  practically  overruled;  and  by  reference  to  the 
later  cases  cited  above  it  appears  that  this  decision  has  been  followed, 
and  that  the  rule  therein  laid  down  is  the  law  in  New  York. 

In  Detroit  £  Milwaukee  R.  Co.  v.  Van  SUinburg,  17  Mich.  99, 
it  is  to  be  noticed  that  after  a  verdict  for  the  plaintiff,  defendant  in 
error,  a  new  trial  was  granted  upon  questions  of  admissibility  of 
evidence.  Nevertheless  the  court  approved  the  leaving  of  the  plaint- 
iffs negligence  to  the  jury,  but  upon  the  ground  that  aa  the  train  was 
coming  with  extraordinary  and  unprecedented  speed,  but  for  which 
he  could  have  crossed  in  safety,  and  as  he  had  heard  its  whistle  at  a 
half-mile  post  and  had  looked  for  it  at  a  point  before  reaching  the 
track,  without  seeing  it,  he  might  properly  rely  on  his  calculations 
of  ordinary  time  and  distance  without  looking  again,  and  hence  be 
in  the  exercise  of  due  care.  Even  upon  this  ground  however  Judge 
Campbell  dissented,  and  Judge  Coolet,  who  gave  the  opinion, 
thought  the  jury  should  have  found  differently.  The  case  is  clearly 
distinguishable  from  the  one  before  us. 
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Wank?*  v.  North  Eastern  R.  Co.,  L.  H„6Q.  B.  481,  affirmed  in 
Directors  of  North  Eastern  R.  Co.  v.  Wanlet*,  h.  R.,  7  H.  L.  12, 
in  which  a  verdict  for  the  plaintiff  woe  sustained,  is  quite  like  the 
present  case,  but  the  question  of  contributory  negligence  was  not 
raised  in  it.  Kelly,  G.  B.,  says:  "I  am  far  from  saying  that 
these  circumstances  which  appear  to  have  been  proved  at  the  trial 
were  not  evidence  of  contributory  negligence;  for  I  cannot  say  that 
any  one  crossing  a  railway,  though  it  might  have  been  intimated 
to  him  that  he  may  cross  in  safety,  still  when  he  is  upon  the  rail- 
way, ought  not  to  look  upon  one  side  and  upon  the  other  to  see 
whether  a  train  is  approaching.  Hut  we  are  not  called  upon  to 
determine  any  question  of  contributory  negligence." 

This  review  of  the  cases  is  sufficient  to  show  the  rule  to  be  uni- 
form and  unquestionable,  that  a  traveller  in  crossing  a  railroad, 
even  in  the  absence  of  ordinary  signals,  must  look  np  and  down  the 
track,  except  where  he  is  unable  to  do  so,  or  where,  as  a  passenger 
or  otherwise,  he  has  an  assurance  of  safety  from  the  company  which 
excuses  him.  Indeed  it  is  quite  unusual  to  find  so  little  difference 
in  so  many  cases,  and  it  must  be  for  the  reason  that  the  rule  is 
founded,  not  in  opinion  or  judgment,  hut  in  common  prudence  and 
experience  to  snch  an  extent  that  courts  can  declare  it  as  law. 

The  question  therefore  which  is-  decisive  of  this  case  is  whether 
Ormsbee  was  excused  from  compliance  with  this  rule  on  account  of 
the  diversion  of  his  attention  from  the  north  by  apprehension  of 
danger  from  the  engine  backing  from  the  south. 

Clearly  not.  To  say  that  he  was  would  be  to  hold  that  danger, 
apprehended  in  one  direction  exenses  a  person  from  looking  to  the 
other,  which  has  never  been  claimed  in  any  case.  If  danger 
threatens  on  one  hand,  a  traveller  on  foot  at  least  can  stop  until 
he  sees  whether  there  is  safety  on  the  other,  and  if  he  does  not  do 
this  he  takes  the  risk  upon  himself.  It  is  no  harsh  rule  that  a 
man  should  turn  his  head  to  look  for  a  train  that  may  be  in  plain 
sight 

With  reference  to  the  manifest  visible  peril  Ormsbee  took  no 
precaution  at  all,  and  as  this  precludes  the  plaintiffs  recovery, 
whatever  may  have  been  the  defendant's  omission,  it  should  have 
been  so  stated  to  the  jury. 

It  is  unnecessary  to  consider  the  exceptions  as  to  damages,  as  a 
new  trial  most  be  granted  for  the  reason  given. 

Petition  granted. 
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Notb  BT  THE  Reporter. —  A  "flying  switch"  is  negligent.  FrencA  ▼. 
Taunton,  etc-.,  R.  Co.,  116  Mass.  58?;  Broun  v.  N.  T.,  tte.,  B,  (*»..  88  N-  T. 
587;  Hinckley  v.  Cape  Ood  E.  Co.,  130 Mass.  267;  Chicago,  etc.,  R.  Co.y.Goyrveg. 
58  111.  88;  Bvticr  v.  Milwaukee,  tte.,  R.  Co..  88  Wis.  487.  These  are  ail 
opposed  to  the  principal  case,  and  hold  that  contributory  negligence  in  tbeee 
circumstances  is  a  question  for  the  jury.  The  question  is  well  discussed  in 
the  case  last  cited  above: 

"  The  question  of  contributory  negligence  on  the  part  of  the  deceased,  or  of 
the  evidence  upon  this  point  as  to  which  the  jury  hare  found  there  was  no 
negligence,  Is,  as  already  observed,  one  of  much  more  difficulty.  The  de- 
ceased was  standing  by  the  head  of  his  horse  as  the  engine  and  first  half  of 
the  train  passed  the  crossing,  and  in  plain  sight  of  the  last  half,  with  which 
he  subsequently  collided;  that  is,  there  was  nothing  to  obstruct  his  vision, 
had  he  cast  his  eyes  in  that  direction.  Just  as  the  engine  and  that  part  of  the 
train  passed  the  crossing  and  went  out  of  view  east  of  it,  the  horse  becoming 
frightened,  probably  at  some  object  near  —  the  team  which  drove  up  —  broke 
loose  from  the  post  to  which  he  was  hitched,  and  struggling  and  jumping  to 
free  himself  from  the  deceased,  who  held  him  by  the  head,  both  ware  con- 
ducted, or  propelled  as  It-were,  along  the  street  to  the  crossing,  where  they 
came  in  contact  with  the  foremost  of  the  detached  cars.  Just  as  that  portion  of 
the  train  reached  the  crossing,  and  the  deceased  fell  or  was  drawn  under  and 
killed.  If  as  contended  for  the  defendant,  the  deceased  saw  that  part  of 
the  train,  as  he  might  have  done,  and  knew  its  approach,  and  yet  voluntarily 
and  rashly  went  upon  the  crossing,  or  suffered  himself  to  be  drawn  then 
In  his  effort  to  prevent  the  escape  of  the  horse,  it  seems  clear  that  it  waa 
negligence  on  his  part,  which  should  prevent  a  recovery.  The  conrt  below 
distinctly  so  charged,  hut  the  Jury  found  In  the  negative,  or  that  he  did  not 
see  and  had  no  knowledge  of  the  approach  of  the  oars,  and  that  there  was  no 
want  of  reasonable  care  on  his  part  In  not  knowing  or  ascertaining  their  ap- 
proach. If  the  opposite  had  been  the  finding  of  the  jury,  it  is  very  improbable 
that  the  verdict  could  have  been  disturbed.  But  they  having  found  as  they 
did,  the  question  now  is,  whether  the  verdict  must  not  stand.  The  deceased 
stood  by  the  horse,  facing  the  railway  track,  and  distant  about  seventy-seven 
feet  from  the  place  of  collision.  He  was  upon  the  side  of  the  horse  opposite 
that  whence  the  cars  were  approaching.  The  head  and  neck  of  the  horse 
might  possibly  have  partially  obstructed  his  view.  His  attention  was  doubt- 
less fixed  upon  the  locomotive  and  that  part  of  the  train  which  passed  directly 
before  him.  The  other  section  of  the  train  was,  as  we  have  seen,  at  that  time, 
from  fifteen  to  twenty  rods  in  the  rear,  and  some  distance  from  the  creasing. 
Had  that  section  followed  the  other  so  closely  that  the  eye,  in  losing  sight  of 
the  latter,  wonld  naturally  have  caught  sight  of  or  been  directed  to  the  former, 
then  it  might  reasonably  be  presumed  that  the  deceased  must  have  seen  and 
known  of  its  approach.  But  at  the  distance  by  which  the  two  parts  were  sepa- 
rated, the  presumption  seems  now  hardly  reasonable,  if  indeed  it  be  not  the 
other  way.  And  when  It  is  remembered  that  just  as  the  first  section  passed 
in  front  of  him  the  horse  started,  and  the  straggle  commenced  In  which  tits 
unfortunate  man  lost  his  life,  the  presumption  is  very  greatly  weakened  that 
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he  ever  knew  or  m  conscious  for  a  moment  of  the  approach  of  other  car* 
util  he  was  struck  by  them,  and  it  was  too  late  for  him  to  Bare  himself  or 
guard  against  the  calamity.  Upon  this  point  therefore,  although  not  free 
from  doubt,  we  are  inclined  to  express  our  satisfaction  with  the  verdict  of  the 
jury,  and  to  say  upon  the  evidence,  as  they  have  said,  that  the  deceased  had 
bo  knowledge  of  the  danger  to  which  he  was  exposed.  Au4  this  conclusion 
is  farther  supported  by  that  universal  lore  of  life  and  strong  natural  impulse 
to  save  one's  self  in  the  face  of  a  known  danger,  which  most  hare  prompted 
the  deceased  to  abandon  the  hone  and  not  to  offer  himself  a  useless  and  cer- 
tain sacrifice.  At  all  events,  the  question  was  peculiarly  one  of  fact,  to  befound 
by  the  jury  from  all  the  circa  instances;  and  unless  we  can  say  there  was  no 
evidence  and  nothing  in  the  circumstances  proved  to  uphold  their  finding,  the 
verdict  moat  stand.  Lcngkof  r.  M.  <•  P.  du  0.  Bg.  Oo.,  10  Wis.  487;  Shear. 
*  Bedf.  Hag.,  %  It 

"And  upon  the  other  branch  of  the  question,  whether  the  deceased  was 
guilty  of  negligence  in  not  having  known  or  ascertained  the  approach  of  the 
can,  it  teems  equally  difficult  to  say  that  the  verdict  was  incorrect  or  should 
be  set  aside.  It  would  have  occurred  to  but  very  few,  and  It  might  with  safety 
bsaflnsfld,  to  no  ordinarily  cautious  and  prudent  man,  under  the  circumstances, 
to  bare  looked,  if  time  and  opportunity  had  permitted,  for  the  approach  of  cars 
as  those  care  were  approaching.  The  deceased,  not  knowing  and  having  no 
nana  toanticipate  tlieir  approach,  was  acting  as  most  men  of  ordinary  care  and 
prudence  would  act  in  like  situation.  He  was  endeavoring  to  prevent  the  escape 
of  his  horse,  so  long  as  there  was  hope  in  such  effort,  and  but  for  the  unforeseen 
aad  unexpected  approach  of  the  oars,  through  the  negligence  of  the  railway  com- 
pany, it  does  not  appear  that  he  was  incurring  any  especial  risk  in  so  doing. 
He  had  just  seen  the  train  pass,  drawn  by'  the  engine  In  the  usual  course,  and 
naturally  supposed  he  might  go  upon  the  track  with  safety.  Absorbed,  too, 
in  his  efforts  to  stop  the  horse,  he  doubtless  had  no  time  to  look  for  other  cars 
moving  along  the  track.  No  man  would  have  thought  of  doing  so.  He  was  sud- 
denly overtaken  by  a  misfortune,  an  accident,  in  the  breaking  away  of  his 
some,  and  was  prudently  endeavoring  to  avoid  the  consequences  of  it.  Neg- 
ligence Implies  some  act  or  conduct  In  itself  wrongful,  under  the  circum- 
stances —  the  wrongful  doing  or  omission  to  do  that  which  reason  and  prudenoe 
vould  suggest  in  the  then  situation  of  the  party.  Situated  as  the  deceased  was, 
it  wis  not  wrongful  in  him  to  make  every  effort  he  was  capable  of  to  stop  the 
bone,  consistent  with  a  proper  regard  for  his  own  safety;  and  if  from  all  cir- 
cumstances as  they  appeared  to  him,  and  as  he  might  reasonably  suppose  them 
to  be,  he  believed  he  could  do  so,  it  was  not  negligence  to  make  the  attempt, 
nsn  though  believing  he  might  possibly  not  succeed,  or  might  receive  an  in- 
jur* from  that  cause  alone.  That  risk  he  took,  but  not  the  risk  of  injury  from 
the  negligence  of  others,  of  which  he  had  no  knowledge,  and  which  he  had  no 
adequate  means  of  ascertaining  or  guarding  against.  The  rule  of  law  in  re- 
spect to  the  use  of  care,  the  absence  of  which  constitutes  negligence,  is  that  it 
BUM  be  reasonable  care,  adapted  to  the  circumstances  of  the  case.  Todd  v. 
Hailroad  (Jo.,  7  Allen,  907;  Qoodale  v.  Worcetter,  tic.,  102  Mass.  406.  So  far 
v  the  deceased  was  concerned,  therefore,  the  collision  was  purely  accidental. 
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A  midden  change  of  circumstances,  an  emergency  which  to  him  was  inevitable, 
prevented  his  seeing  the  approaching  cars  as  others  around  him  could  do.  It 
was  mere  misadventure  or  unavoidable  accident  on  his  part,  and  negligence  on 
the  part  of  the  company  which  produced  the  Injury.  It  is  for  the  protection 
of  those  who  thus,  by  mischanoe  or  otherwise,  and  without  fanlt  on  their  part, 
are  unable  to  protect  themselves,  that  the  obligation  of  care  and  diligence  is 
imposed  by  the  law  on  others  not  so  disabled.  If  a  traveller  by  carriage,  upon 
a  stormy  day,  when  it  is  customary  to  have  the  carriage  top  extended,  and 
health  and  comfort  required  it  to  be,  should  approach  a  crossing  as  Butler  did, 
and  seeing  the  engine  with  a  large  number  of  can  attached  pass  by,  should 
drive  upon  the  track  and  be  caught  or  struck  and  injured  as  Butler  was.  eonld 
negligence  be  imputed  to  such  traveller  so  as  to  defeat  an  action  for  the  dam- 
ages  sustained  T  It  mast  we  think  to  say  the  least  of  it,  be  very  doubtful 
whether  it  could  be,  and  should  a  jury  return  a  verdict  against  the  company, 
whether  such  verdict  could  be  set  aside.  Bat  the  present  is  a  much  stronger 
ease.  Here  the  deceased  was  governed  by  no  motives  of  comfort  or  conven- 
ience, and  not  by  any  general  custom  or  habit  of  people,  in  not  looking  out  for 
the  approach  of  other  cars.  A  paramount  and  unyielding  necessity  forbade  and 
restrained  him.  From  the  moment  the  home  started  he  could  not  use  hlseyaa, 
if  he  would,  for  his  own  protection.  It  was  his  misfortune,  bat  not  his  fault 
that  this  was  so." 

In  French  v.  Taunton  Branch  Railroad,  116  Mass.  687,  the  plaintiff  did  not 
look,  "and  gave  as  a  reason  that  she  did  not  suppose  that  one  train  would 
follow  so  closely  upon  another."     Htid,  a  proper  question  for  the  jury. 

In  Haley  v.  X.  T.  Cent.  R.  (Jo.,  31  Han,  64.  the  doctrine  of  the  principal 
case  was  laid  down,  following  Ratkin.  v.  N.  T.  Cent.,  etc.,  R.  Go.,  65  Barb.  128, 
affirmed  without  opinion,  66  N.  T.  608. 

But  the  rule  requiring  a  traveller  on  a  highway  crossing  a  railroad  track  to 
ase  his  eyes  and  ears  to  ascertain  whether  a  train  is  approaching,  does  not  apply 
to  persons  crossing  a  track  at  a  station  to  get  on  the  cars.  Terry  v.  Jevrtt.  7K 
N.  Y.  888. 

As  a  passenger  train  was  approaching  a  railroad  station  from  the  east,  the 
engineer  of  a  freight  train,  approaching  from  the  west  upon  a  track  between 
that  on  which  the  passenger  train  was  and  the  depot,  supposing  he  could  pass 
the  station  before  the  passenger  train  could  reach  it  and  make  a  stop,  ran  bis. 
train  past  just  after  the  other  train  reached  the  depot,  at  a  speed  of  from  sis 
to  eight  miles  an  hour,  cutting  off  a  passage  from  the  depot  to  said  passenger 
train.  The  evidence  tended  to  show  that  on  no  previous  occasion  had  a  freight 
train  so  passed  the  station,  and  it  was  not  shown  that  any  notice  was  given  of 
its  approach.  J.,  plaintiff's  Intestate,  was  at  the  station  depot  for  the  purpose 
of  taking  the  passenger  train;  that  train,  according  to  the  testimony  of  one  of 
plaintiff's  witnesses,  came  to  a  stand-still,  and  then  started  up  a  little,  when  J., 
walking  rapidly  toward  it  across  the  Intervening  track,  without  looking  to  m* 
if  a  train  was  approaching  thereon,  was  struck  by  the  engine  of  the  freight 
train  and  killed.  In  an  action  to  recover  damages  for  the  death,  held,  that  the 
act  of  the  engineer  was  culpable  and  gross  negligence;  that  it  was  not  negli- 
gence, as  matter  of  law,  for  J.  to  attempt  to  cross  the  track  without  looking 
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but  that  the  question  of  contributory  negligence  was  one  of  fact  for  the 
Jory.    Id.  s 

In  JiiiKJdtyv.  Cape  Cod  Baiiroad  Co.,  130  Mass.  867,  there  was  evidence  that 
the  railroad,  running  north  and  south,  crossed  a  highway  at  grade  near  the 
railroad  station;  that  a  short  distance  north  of  the  highway  a  aide  track 
branched  off  and  creased  the  highway  a  little  easterly  of  the  main  track,  and 
led  into  bat  not  through  the  station;  that  the  station  was  sooth  of  the  high- 
way; that  the  pathway,  used  by  persons  going  to  the  station  from  the  highway 
cm  the  east  side,  crossed  the  side  track  obliquely,  the  distantv  to  the  platform 
being  one  hundred  and  fifty-seven  feet;  that  at  the  point  where  the  path  left 
the  highway  one  could  see  np  the  track  to  the  north  for  about  one  hundred  and 
fifty  feet,  and  from  the  track  itself  for  half  a  mile;  that  theinteeute  was  going 
to  the  station  to  see  his  daughter  off  by  a  train  which  was  then  due;  that  the 
ground  was  frozen  and  slippery;  that  as  he  approached  the  railroad  from  the 
east,  a  freight  train  was  coming  from  the  north,  which  kept  upon  the  main 
track,  except  a  single  car,  which  whs  switched  upon  the  side  track;  that  as  he 
was  crossing  the  side  track  by  the  usual  path,  he  was  struck  by  the  detached 
car,  which  was  moving  rapidly,  and  without  any  signal  or  warning.  Held, 
that  on  this  evidence  the  jury  would  not  be  warranted  In  finding  that  the  plain, 
tiff's  intestate  was  in  the  exercise  of  due  care.  Okay,  C.  J. ,  and  MORTON,  J., 
dissenting.  The  court  distinguish  and  approve  the  Craig  rase,  118  Mass.  481, 
and  the  French  case,  lie  Mass.  687,  but  said: 

*'  Here  the  whole  of  the  plaintiff's  case  is  before  as.  It  presents  bnt  a  par- 
tial disclosure  of  the  facta  attending  the  injury.  It  is  shown  that  Hinckley  was 
struck  try  the  car  of  the  defendant,  bnt  the  circumstances  under  which  he  was 
thus  struck,  or  under  which  he  entered  upon  the  defendant's  track  are  not  de- 
veloped, and  there  Is  nothing  in  the  evidence  which  tends  to  show  due  care  or 
the  want  of  it  on  his  part.  That  there  should  be  some  evidence  of  such  care  is 
essential  to  the  plaintiffs  case." 

Gray,  C.J.,  disheriting:,  said  :  "  In  our  judgment,  the  case  is  not  distinguish  - 
sble  In  its  facts,  or  in  the  rule  which  should  govern  it,  from  those  of  French 
v,  Taunton  Branch  Baiiroad,  116  Mass.  687,  and  Craig  v.  New  York  a\  New 
Haven  Baiiroad,  118  Mass.  481;  and  nothing  was  shown  in  either  of  those  cases 
which  a  Jury  might  not  properly  infer  from  the  evidence  in  this  esse,  apply- 
ing to  It  their  knowledge  of  the  liablts  of  thought  and  mind  and  the  natural 
instincts  of  men. 

' '  The  case  appears  to  us  to  fall  within  the  general  rule  stated  in  day  nor  v. 
Old  Colony  <£  Newport  RaUauy,  100  Mass.  308,  312,  that  '  ordinarily '  the  ques- 
tion whether  the  plaintiff  has  proved  due  care  on  his  own  part  *  is  to  be  settled 
as  a  question  of  fact  in  each  case,  as  It  arises  upon  a  consideration  of  all  the 
circumstances  disclosed.  In  connection  with  the  ordinary  conduct  and  motives 
of  men,  applying  as  the  measure  of  ordinary  care  the  rule  that  it  must  be  such 
care  as  men  of  common  prudence  usually  exercise  in  positions  of  like  exposure 
and  danger.  When  the  circumstances  under  which  the  plaintiff  acts  are  com- 
plicated, and  the  general  knowledge  and  experience  of  men  do  not  at  once  con- 
demn his  conduct  as  careless,  it  is  plainly  to  be  submitted  to  the  jury.  What 
to  ordinary  care  in  such  cases,  even  though  the  facts  are  undisputed,  is  pecu- 
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llarij  a  question  of  fact  to  be  determined  by  the  Jury  under  proper  in 

It  is  the  Judgment  and  experience  of  the  Jury  and  not  of  the  judge  which  in  to 

be  appealed  to.' 

"  The  degree  of  care  required  of  a  passenger,  or  a  person  lawfully  aceota- 
panying  him,  approaching  or  leaving  the  station  of  a  railroad  corporation  by  the 
usual  course,  is  not  always  the  same  as  at  a  common  crossing  of  a  highway  by 
a  railroad.  In  the  case  just  referred  to  it  was  said  by  the  court  that  '  without 
doubt,  if  the  situation  and  aspect  of  the  place  were  such  that,  in  connection 
with  the  actual  use,  the  jury  would  be  justified  in  regarding  them  as  holding 
It  oat  to  the  plaintiff  as  a  suitable  place  for  him,  on  leaving  the  cars,  to  croon, 
and  be  was  thereby  Induced  to  attempt  it,  the  measure  of  care  required  of  hint 
would  be  satisfied  with  far  less  vigilance  and  caution.'  100  Mass.  814.  See 
also  Chaffee  v.  Batton  &  Lowll  Railroad,  104  Mass.  108,  115;  Maya  v.  Botto*. 
A  Maine  Ratirvad,  104  Mass.  1ST,  143;  Wheelock  T.  Barton  4  Albany BaOroad, 
105  Mass.  908;  Prentiee  r.  Boeton,  112  Mass.  48,  47;  TFSKmm  t.  Oreaig,  11* 
Mass.  79,  89," 
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iiMNronM —  "  contained  m." 

SUFFICIENTLY  reported,  48  Am.  Rep.  84. 


Soctkb  V.  OODKAJT. 

(U  B.  L  1».) 

Tmpatt— entry  by  ottoer  to  expel  ooeupotU  of  lemet 

The  owner  of  land  may  expel,  with  reasonable  force,  a  wrongful  occupant 
without  being  liable  to  any  civil  action,  although  he  may  be  liable  for 
breach  of  the  peace  or  for  forcible  entry.     (See  note,  p.  886.) 

HpRESPASS  v>  et  armis.     The  opinion  states  the  ease. 

0.  L.  Bosvorth,  for  plaintiffs. 
Colwell  <&  Colt,  for  defendants. 
Durfie,  C.  J.     This  is  trespass  by  husband  and  wife,  for  assaolt 
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and  battery  committed  on  the  wife,  to  recover  damages  for  injuries 
raftered  by  her. 
[Minor  points  omitted.] 

The  defendants  plead  the  general  issue  and  two  special  pleat  in 
justification.  The  first  special  plea  alleges  in  effect  that  at  the 
time  of  the  alleged  trespasses  the  defendant  Oodman  was  lawfully 
possessed  of  a  certain  dwelling-house,  and  that  the  plaintiffs  un- 
lawfully entered  it  and  created  a  disturbance  in  it,  and  being 
reqneeted  to  depart  refused,  and  that  thereupon  the  said  Oodman 
and  the  other  defendants  or  his  agents  or  servants  gently  removed 
them;  such  removal  being  the  trespasses  complained  of.  The 
second  special  plea  is  like  the  first,  except  that  instead  of  alleging 
that  Codman  was  possessed  of  a  dwelling-house,  it  alleges  that  he 
was  the  owner  of  the  close  and  freehold  in  which  the  supposed 
trespasses  are  alleged  to  have  been  committed.  The  plaintiffs  re- 
ply that  Codman  was  not  possessed,  etc.;  that  the  plaintiffs  did 
not  unlawfully  enter,  etc;  but  that  the  defendants  of  their  own 
wrong  and  without  the  causes  by  them  alleged,  etc.,  committed  the 
trespasses  declared  on.  The  replication,  though  a  little  redundant 
in  its  averments,  is  in  effect  simply  that  which  is  technically  de- 
nominated de  injuria  sua  propria  absque  tali  causa.  The  defend- 
ants demur  to  it  generally. 

The  plaintiffs  contend  that  not  only  is  the  replication  good,  but 
that  the  special  pleas  are  bad.  If  this  be  so  they  are  entitled  to 
set  up  the  fault  under  the  general  demurrer.  One  count  of  the 
declaration  avers  that  at  the  time  of  the  alleged  trespass  the  plaint- 
iffs were  peaceably  domiciled  in  their  house,  the  female  plaintiff 
being  sick  in  bed  in  one  of  the  rooms.  Another  count  avers  that 
the  defendants  broke  the  outer  door  of  the  house  and  the  door  of 
her  bedroom.  The  plaintiffs  contend  that  if  they  were  in  peace- 
able possession,  the  defendants  though  themselves  entitled  tc 
the  possession,  cannot  justify  a  personal  trespass  on  them  to  re- 
cover it.  The  case  has  been  argued  principally  on  the  question 
thus  raised,  though  it  may  be  doubted  if  the  question  be  fairly  pre- 
sented by  the  pleadings*  The  defendants  apparently  assuming 
that  it  is  presented,  contend  that  the  true  statement  of  the  law  is 
that  which  is  made  by  Mr.  Washburn  in  his  work  on  Real  Prop- 
erty, to-wit:  "If  the  owner  of  land  wrongfully  held  by  another 
enter  and  expel  the  occupant,  but  makes  use  of  no  more  force  than 
ii  reasonably  necessary  to  accomplish  this,  he  will  not  be  liable  to 
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an  action  of  trespass  quart  dausum,  nor  for  an  assault  and  battery, 
nor  for  injury  to  the  occupant's  goods,  although  in  order  to  effect 
such  expulsion  and  removal  it  becomes  necessary  to  use  so  much 
force  and  violence  as  to  subject  him  to  an  indictment  at  common 
law  for  a  breach  of  the  peace,  or  under  the  statute  for  making 
forcible  entry."  1  Wash.  Real  Prop.  *396.  This  statement  is  folly 
supported  by  the  decision  of  the  Supreme  Judicial  Court  of  Massa- 
chusetts in  Low  v.  Eiwell,  121  Mass.  309;  &  C,  23  Am  Rep.  272. 
It  is  likewise  supported  by  the  main  current  of  modern  decision 
both  English  and  American,  though  there  are  decisions  both  Eng- 
lish and  American  which  are  inconsistent  with  it.  Turner  v.  Mey- 
mott,  1  Bing.  158;  Butcher  v.  Butcher,  7  B.  &  C.  399;  Lotos  v.  TV- 
ford,  1  App.  Cas.  414;  Blades  v.  Higge,  10  0.  B.  (N.  S.)  713;  Davis 
v.  Burrill,  10  0.  B.  821,  825;  Burling  v.  Read,  11  Q.  B.  904;  Da- 
vison v.  Wilson,  11  Q.  B.  890;  Harvey  v.  Brydges,  14  M.  &  W. 
437;  Manning y.  Brown,  47  Hd.  506;  Sterling  v.  Warden,  61  N.H. 
217;  8.  c,  12  Am.  Rep.  80;  Krtvtt  v.  Ifeyer,  24  Mo.  107;  Fuhr  v. 
Dean,  26  Mo.  116;  Todd  v.  Jackson,  26  N.  J.  Law,  525.  See  also 
4  Am.  Law  Rev.  420,  where  the  cases  are  carefully  examined  and 
criticised  with  the  conclusion  that  the  law  is  as  stated  by  Wash- 
burn. The  cases  cited  by  the  plaintiffs  to  a  contrary  doctrine  are 
all  except  Dust-in  v.  Cowdrey,  23  Vt.  631,  and  Parsons  v.  Brown, 
15  Barb.  590,  proceedings  for  forcible  entry  and  detainer,  and  can- 
not be  regarded  as  authority  for  the  ordinary  common-law  action 
of  trespass.  The  strong  argument  against  the  rule  laid  down  by 
Mr.  Washburn  is  that  it  is  dangerous  to  the  public  peace.  The 
answer  to  the  argument  is,  that  for  criminal  offenses  the  criminal 
law  affords  the  proper  remedy,  and  that  the  unlawful  occupant 
ought  not  to  be  permitted  to  treat  the  rightful  owner,  who  simply 
asserts  and  maintains  his  right,  as  a  trespasser  out  of  regard  for  the 
public  peace.  Our  conclusion  is  that  this  view  is  correct.  The 
special  pleas  will  therefore  stand. 

Demurrers  overruled. 

NOTX  BY  this  BlEFOBTBB.  —This  decision  is  In  accord  with  the  weight  ot 
modern  authority.  The  ease  of  Duttin  v.  Cotedry,  S3  Vt.  681,  one  of  the  two 
cited  In  the  principal  case  as  opposed  to  this  doctrine,  was  decided  in  1861, 
Red  field,  J.,  giving  a  very  exhaustive  opinion.  He  said:  "  Bat  we  not  eel- 
dom  hear  It  asserted,  upon  this  side  of  the  Atlantic,  by  those  comparatively 
novices  in  the  profession,  (hat  it  is  absurd  that  one  shall  be  held  liable  to  an 
action  of  trespass  for  entering  forcibly  Into  possession  of  his  own  property, 
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just  aa  if  it  were  ■  clear  point  that  one  might  take  possession  of  his  own  prop- 
erty. In  his  own  way,  oven  at  the  expense  of  violating  all  lawn,  human  and 
divine.  And  such  a  doctrine  may  have  received  some  countenance  from  the 
decuuuen  of  this  court.  But  it  is,  in  my  humble  but  deliberate  judgment,  a 
most  dangerous  doctrine,  come  from  whatever  elevated  source  it  may.  And 
the  sooner  it  is  disco nntenanced  by  the  courts,  the  better  for  the  peace  and 
quiet  of  the  State.  It  is  a  doctrine  which  has  grown  up  altogether,  so  far  as  I 
know,  within  the  last  twenty  years,  and  has  never,  since  the  period  of  three 
hundred  years  snbseqnent  to  the  Norman  conquest,  received  the  least  counte- 
nance in  England,  or  anywhere  else*  out  of  this  State,  if  we  except  only  the 
State  of  New  York  —  I  mean  to  the  extent  of  justifying  such  force  in  every 
civil  action.  *  *  *  He  who  Is  out  of  possession  cannot  fight  himself  into 
even  a  legal  possession.  *  *  *  I  have  not  been  able  to  find  any  other 
court,  except  the  courts  In  New  York,  bold  enough  to  attempt  to  defend  such 
•  proposition:  and  the  language  of  Nelson,  C  J.,  shows  with  how  much  of  a 
blush  and  apology  he  declared  it  to  be  law."  (Alluding  to  Jackson  v.  Statu- 
tory, 9  Wend,  201.)  But  the  case  of  IVewton  v.  Borland.  1  Han.  &  Or.  644. 
the  bests  of  Judge  Rkdfikld'b  decision,  was  overruled  in  Blade*  v.  Higgi.  10 
C.  B.  (N.  S.)  718. 

In  Parian*  v.  Brown,  15  Barb.  590.  the  other  opposing  decision  cited  in  the 
principal  case,  the  court  merely  observed,  citing  no  authorities:  "If  the 
plaintiff  had  the  actual  possession,  the  defendant  was  not  justified,  no  matter 
how  perfect  his  right  of  possession." 

That  each  is  now  the  law  of  New  York  Is  evident  from  Jackson  v.  Slant- 
bury,  0  Wend.  201,  where  Nrlsos,  J.,  said:  "  A  person  having  a  legal  right 
of  entry  on  land  may  enter  by  force,  and  though  Indictable  for  s  breach  of  the 
peace  at  common  law,  or  under  the  statute  for  a  forcible  entry  and  detainer,  he* 
is  not  liable  to  a  private  action  of  trespass  for  damages  at  the  suit  of  the  per- 
son In  possession  without  right,  and  who  is  thus  turned  out  of  possession. 
This  position,  apparently  harsh,  and  tending  to  the  public  disturbance  and 
individual  conflict.  Is  abundantly  supported  by  authority,  and  must  be  consid- 
ered the  law  of  the  land." 

The  question  is  learnedly  reviewed  byORAT,  C.  J.,  In  Low  v.  EHwtU,  121 
Mass.  80S;  s.  c,  28  Am  Rep.  272;  and  by  Foster.  J.,  in  Sterling  v.  Worden, 
31  N.  B.  217:  s,  C,  12  Am.  Rep.  90.  In  the  former,  an  action  of  assault,  the 
court  said:  "  The  landlord  not  being  liable  to  the  tenant  In  an  action  of  tort 
for  the  principal  act  of  entry  upon  the  land  cannot  be  liable  to  an  action  for 
tbe  incidental  act  of  expulsion,  which  the  landlord,  merely  because  of  the 
tenant  s  unlawful  resistance,  has  been  obliged  to  resort  to  In  order  to  make  his 
entry  effectual."     The  latter  case  was  also  for  assault  as  well  as  trespass. 

The  doctrine  of  the  principal  case  Is  also  sustained  by  Stearns  v.  Sampson, 
58  Me.  568:  s.  c,  8  Am.  Rep.  442,  an  action  of  trespass  and  assault  and 
battery. 

In  Manning  r.  Brown,  47  Hd.  006,  an  action  of  trespass,  the  court  said:  "  It 
does  not  follow,  however,  because  the  party  making  the  entry  may  have  com- 
mitted an  offense  against  the  public  peace,  that  therefore  the  party  holding  by 
wrong  should  have  a  private  right  of  action  for  damages.     In  such  esse  as  the 
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present,  he  could  have  no  claim  to  be  restored  to  Ihe  possession  of  the  pnen 
iaea;  nor  could  lie,  with  4117  show  of  jnstioe,  nuke  claim  to  damages  aa  again* 
the  rightful  owner,  for  being  turned  out  of  possession  which  he  held  by 
wrong.  Whatever  diversity  of  opinion  upon  this  subject  way  have  formerly 
existed,  the  lit,  both  In  England  and  this  country,  would  seem  now  perfectly 
well  settled  to  be,  as  stated  by  Mr.  Washburn,  in  his  work  on  Bead  Property, 
vol.  1,  p.  588  (3d  ed.),  that  if  the  owner  of  land  wrongfully  held  by  another 
enter  and  expel  the  occupant,  but  making  use  of  no  more  force  than  is  re— on 
ably  necessary  to  accomplish  this,  he  will  not  be  liable  to  an  action  of  trespass 
tpiare  cioatum,  nor  for  assault  and  battery,  nor  for  Injury  to  the  occupant's 
goods,  although  In  order  to  effect  such  expulsion  and  removal  it  becomes  nee 
eaaary  to  use  so  much  force  and  violence  as  to  subject  him  h 
common  law  for  a  breach  of  the  peace,  or  under  the  statute  for  1 
forcible  entry." 

In  Todd  t.  JocJuon,  90  N.  J.  Uw,  538,  the  Court  of  Errors  and  Appeals  held 
that  where  a  tenancy  has  expired,  the  landlord  may  take  possession  of  the 
premises  by  any  means  short  of  personal  violenoe,  may  break  into  a  dwelling 
house  for  the  purpose,  and  remove  goods  which  he  finds  there.  Remarking 
upon  Newttm  v.  Norland,  the  court  say,  "  upon  looking  at  the  case,  it  will  be 
found  that  counsel  on  both  sides,  as  well  as  all  the  judges  who  heard  the  argu- 
ment, assumed  it  as  an  indisputable  proposition  that  the  landlord  might  resume 
possession,  If  he  could  obtain  It  peaceably  without  personal  violence,  and 
upon  sjtch  possession  could  maintain  trespass.  The  only  question  wan  whether 
the  landlord  could  be  justified  in  committing  an  assault  in  retaking  poaeoasion." 

FoAr  v.  Dean,  20  Mo.  110,  a  case  of  trespass,  sustains  the  principal  ease. 

The  contrary  doctrine  was  held  in  Weteott  v.  ArbwJtlt,  19  Bradw.  577, 
founded  on  Herder  v.  Purdy,  41  TIL  279,  decided  in  1000.  The  court  in  the 
latter  case  observed:  "  We  must  admit  that  the  current  of  authorities,  up  to 
a  comparatively  recent  period,  is  adverse  to  what  we  are  convinced  must  be 
declared  to  be  the  law  of  this  State."  This  decision  is  mainly  based  on  JTsw- 
tan  v.  Norland  and  Dwtin  v.  Gotodry. 

But  If  one  entitled  to  possession  enters  and  removes  the  oonu pant's  furniture 
without  notice,  he  Is  liable  to  nominal  damages  In  trespass.  Bwtgt—  v.  Ornfmm 
<TJ.  a  Ore),  98  Alb.  L.  J.  430. 
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Trade-mark — imitation — etean  hand*. 

The  complainant  made  and  sold  "  Morse's  Compound  Syrup  of  Yellow  Dock 
Boot,"  Id  bottles  In  paper  wrappers.  The  defendant  subsequently  set  up 
ib«  sale  in  bottles,  without  wrappers,  of  ' '  Dr.  Morse's  Celebrated  Synip, " 
those  words  being  blown  in  the  glass,  with  labels  inscribed  "  Dr.  Morse's 
Improved  Yellow  Dock  and  Sarsaparilla  Compound.  The  bottles  were  exactly 
rimilar  in  siie  and  shape  but  the  labels  were  different.  The  complainant 
made  bis  preparation  under  one  trade  name  and  sold  It  under  another,  and 
tdverUsed  it  as  "  sold  only  in  quart  bottles,"  whereas  the  bottles,  although 
known  in  the  trade  as  quart  bottles,  held  substantially  less.  Htld,  that  oam- 
plsinant  was  entitled  to  an  injunction  and  account  of  profits:" 

T) ILL  for  injunction  and  account.     The  opinion  states  the  case. 

Charles  A.    Wilson  of  Thomas  A.  .Tenches,  for  complainants. 

Nicholas  Van  Sbjck  a?  George  B.  Barrows,  far  respondents. 

Caupbntkb,  J.  The  bill  alleges  that  the  complainants  are  engaged 
in  the  manufacture  of  a  liquid  medicinal  preparation  known  to  the 
public  as  Morse's  Syrup  of  Yellow  Dock  Root,  and  have  expended 
large  sums  of  money  in  manufacturing  and  advertising  the  aame; 
that  the  respondents  are  engaged  in  the  manufacture  of  the  same 
liquid  preparation,  and  for  the  purpose  of  inducing  the  public  to 
believe  that  the  compound  sold  by  them  was  manufactured  by  the 
complainants,  have  'sold  the  same  in  bottles  and  packages  similar 
to  those  used  by  the  complainants,  and  such  as  to  ■' deceive  pur- 
chasers in  that  regard;  and  prays  that  the  respondents  be  enjoined 
"  from  directly  or  indirectly  manufacturing,  selling,  or  offering  for 
sale  any  compound  syrup  of  yellow  dock  under  the  denomination 
of  Dr.  Morse's  Yellow  Dock.  Morse's  Yellow  Dock,  Dr.  Morse's 
Celebrated  Syrup,  or  Dr.  Morse's  Improved  Yellow  Dock  and  Sar- 
npsrilla  Compound,  printed,  painted,  written,  stamped,  attached 
or  pasted  on  bottles  or  packages,  or  upon  any  label  for  wrapper  for 
bottles  or  packages  resembling  or  in  imitation  of  the  bottles  or 
packages  or  trade-mark  of  your  orators,"  and  for  an  account. 
'        •See JftrnMany  v.  Whttter  (5 N.  Y.  871),  M  Am.  Bep~16U  " 

Vol.  LI -47 
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There  are  other  allegations  in  the  bill  showing  under  what  cir- 
cumstances the  complainants  commenced  the  manufacture,  and  an 
allegation  as  we  understand  it,  that  in  consequence  of  these  circum- 
stances the  complainants  have  acquired  the  exclusive  right  tn  manu- 
facture and  sell  the  preparation  in  question.  Comparing  this  allega- 
tion with  the  prayer  as  above  recited,  it  is  not  perhaps  entirely  clear 
what  relief  the  complainants  demand;  and  both  parties  in  the  argu- 
ment have  carried  the  discussion  much  farther  than  the  case,  as  it 
seems  to  us  requires.  We  regard  the  bill  as  charging  in  substance 
that  the  respondents  sell  their  product  in  packages  of  such  form 
and  with  such  marks  as  are  intended  and  well  calculated  to  deceive 
the  purchaser  into  the  belief  that  he  is  buying  the  product  of  the  com- 
plainants. In  considering  the  proofs  we  do  not  take  into  account  the 
package  and  labels  which  were  the  subject  of  complaint  in  the  motion 
for  attachment  for  a  contempt  which  was  lately  heard  by  the  court, 
since  that  package  and  label  were  not  used  by  the  respondents  before 
the  filing  of  the  bill.  We  find  however  that  respondents  have  used, 
although  perhaps  only  to  a  small  extent,  bottles  precisely  similar  in 
size  and  form  to  those  used  by  the  complainants,  and  having  formed 
in  the  substance  of  the  glass  on  the  back  of  the  bottle  the  words 
"Dr.  Morse's  Celebrated  Syrup"  in  precisely  the  same  form  as  used 
by  the  complainants.  It  is  true  that  these  bottles  are  not  inclosed 
in  a  wrapper  while  those  of  the  complainants  are  inclosed  in 
paper  wrappers  having  an  inscription  thereon  ;  and  it  is  also 
true  that  the  labels  pasted  on  the  two  bottles  are  different  both  in 
the  words  nsed  and  iu  general  appearance,  and  perhaps  may  be  said 
to  be  alike  only  in  so  far  as  both  contain  the  name  of  the  prepara- 
tion contained  in  them.  The  proof  shows  that  the  form  of  the  bot- 
tle is  not  peculiar  to  the  complainants,  but  that  the  same  form  is  in 
use  for  other  purposes.  It  does  not  however  appear  that  it,  is  in  use 
by  others  than  the  parties  for  the  sale  of  "  Yellow  Dock  Compound," 
or  that  any  other  persons  use  bottles  having  the  words  "Dr.  Morse  "a 
Celebrated  Syrup"  on  the  back.  The  respondents  also  contend  that 
there  is  a  difference  in  the  name  of  the  compound  as  nsed  on  their 
labels  which  in  itself  imports  an  article  different  from  that  sold  by 
the  complainants,  and  thus  precludes  any  misunderstanding  on  the 
part  of  the  purchaser.  The  name  nsed  by  the  complainants  is  "Dr. 
Morse's  Compound  Syrup  of  Yellow  Dock  Root."  while  that  nsed  bj 
respondents  is  "  Dr.  Morse's  Improved  Yellow  Dock  and  Sarsaparills 
Compound."     We  do  not  think  the  difference  is  sufficient  to  be  of 
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any  avail;  and  the  suggestion  again  does  not  excuse  the  use  of  the 
name  on  the  back  of  the  bottle.  It  ia  to  be  particularly  noted  alao 
that  the  label  containing  the  significant  words  "Morse  "  and  "Yellow 
Dock,"  contains  no  name  of  the  maker  or  seller,  by  which  the  pur- 
chaser might  be  warned  that  the  article  offered  him  was  not  the  sama 
article  largely  manufactured  and  widely  advertised  by  the  com- 
plainants. We  think  on  the  whole  that  the  respondents  have  in- 
fringed the  rights  of  the  complainants  by  using  the  bottle  having 
the  same  form  as  those  naed  by  complainants,  and  having  the  same 
words  formed  in  the  substance*  of  the  glass. 

There  is  a  further  defense  to  which  we  will  advert,  namely  that 
the  complainants  are  disentitled  to  relief  by  reason  of  their  own  mis- 
representations concerning  their  medicine  on  their  labels,  wrappers 
and  advertisements.  The  complainants'  label  contains  the  words 
"  Prepared  by  the  Morse  Yellow  Dock  Boot  Syrup  Company,  Prov- 
idence, R.  If',  and  also  the  words  "Alexander  Bros.,"  Providence, 
R.  P\,  Sole  Agents."  It  appears  that  the  complainants  both 
manufacture  and  sell  the  preparation,  and  that  the  two  names  above 
quoted  are  two  firm  names  adopted  by  the  complainants  for  different 
parts  of  their  business.  As  the  "  Morse  Yellow  Dock  Boot  Syrup 
Company"  they  manufacture  the  preparation  in  question  and  as 
"  Alexander  Brothers"  they  sell  the  same,  and  also  sell  other  articles 
in  the  course  of  their  trade  as  wholesale  grocers.  The  respondents 
claim  that  the  use  of  the  two  names  on  the  package  imports  the  false 
statement  that  some  persons  other  than  themselves  are  the  manufac- 
turers, and  that  they  are  mere  agents  for  sale.  We  do  not  think  this 
is  the  import  of  the  label.  The name  "Alexander  Bros."  wonld  be 
understood  to  indicate  a  copartnership,  and  the  words  "Morse  Yellow 
Dock  Root  Syrup  Company  "  wonld  be  understood  to  indicate  either 
a  copartnership  or  a  corporation;  but  we  do  not  think  they  would 
be  thought  by  the  public  to  indicate  any  thing  as  to  the  members 
of  the  copartnership,  or  as  to  the  stockholders  of  the  corporation, 
if  it  were  such.  Judging  by  common  knowledge  and  common  prac- 
tice it  wonld  be  entirely  consistent  with  the  use  of  the  name  "Alex- 
ander Bros."  to  suppose  that  it  was  the  name  of  a  firm  composed  of 
several  persons  named  Alexander,  or  of  several  persons  Home  6f 
whom,  were  named  Alexander,  or  even  that  it  was  the  trade  name 
used  by  one  person  whose  name  was  not  Alexander.  There  are 
cases  also  in  thiB  State,  and  very  probably  elsewhere,  where  several 
persons  under  a  firm  name  hold  themselves  out  as  agents  for  the 


372  RHODE  ISLAND, 


Lyon  t.  Briggs. 


■ale  of  goods  manufactured  by  a  corporation  in  which  the;  are  the 
sole  stockholders.  We  do  not  think  such  practice  works  any  de- 
ception on  the  public. 

It  also  appeared  in  proof  that  in  some  advertisements  pnt  forth 
by  the  complainants  appeared  the  words,  "sold  only  in  quart  bottles." 
and  that  the  bottles  nsed  fay  the  complainants  hold  substantially 
less  than  a  quart  of  liquid.  It  appeared  however  that  these  words 
appeared  only  in  a  small  number  of  circulars,  that  they  were  adopted 
with  no  intent  to  deceive,  and  for  the  sole  purpose  of  distinguish- 
ing the  medicine  sold  by  the  complainants  from  a  widely  different 
medicine  sold  by  a  certain  person,  not  a  party  to  this  suit,  of  ihe 
name  of  Morse,  and  that  the  words  "  quart  bottle  "  are  in  common 
use  in  the  druggist's  trade  to  designate  bottles  of  the  size  here  used. 
Whether  under  this  state  of  facts  the  statement  was  likely  to  de- 
ceive is  perhaps  doubtful;  but  we  do  not  think  it  was  made  in  such 
manner  and  with  such  intent  as  that  it  ought  to  debar  the  com- 
plainants from  the  relief  to  which  they  are  otherwise  entitled. 

We  think  there  must  be  a  decree  for  an  injunction,  and  an  ac- 
count of  such  profits  as  the  respondents  have  made  by  the  use  of 
bottles  similar  in  form  to  those  nsed  by  the  complainants. 

Injunction  granted. 


Lyon  t.  Bbioqs. 

[1*  R.  I.  ffls.) 

Fraud  —  representation  of  finaneUU  ability. 

An  action  will  not  lie  against  for  one  obtaining  credit  by  fraudulently  repre- 
senting that  he  is  "  «  person  safely  to  be  trusted  and  given  credit  to." 

ASE.     The  opinion  states  the  facts.     The  defendant  had  judg- 
ment below. 


c 


Edward  D.  Baasett,  for  plaintiff. 

.  James  W.  Urquhart,  for  defendant. 

Dubfeb,  G.  J.  The  question  raised  by  the  demurrer  is,  whether 
an  action  on  the  case  for  deceit  will  lie  against  a  person  for  obtain- 
ing credit  by  falsely  and  fraudulently  representing  himself  to  be  "  a 
person  safely  to  be  trusted  and  given  credit  to."     The  question  is 
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the  same  as  that  which  was  raised  in  Pallet/  j.  Freeman,  3  T.  R., 
51.  except  that  here  the  defendant  is  alleged  to  hare  made  the  rep- 
resentation in  regard  to  himself,  whereas  in  Paeley  v.  Freeman 
the  defendant  was  alleged  to  hare  made  it  in  regard  to  another  per- 
son. In  Pauley  v.  Freeman  it  was  decided  that  the  action  would 
lie.  Is  the  case  at  bar  distinguishable  from  Pauley  v.  Freeman  in 
point  of  law  by  reason  of  the  difference  noted  in  matter  of  fact  ? 
It  is  settled  now  that  an  action  for  deceit  will  he  against  a  person 
for  obtaining  credit  by  making  false  and  fraudulent  representations 
in  regard  to  his  solvency  or  pecuniary  responsibility,  if  the  repre- 
sentations consist  of  definite  statements  of  fact  as  contradistin- 
guished from  mere  estimates  or  expressions  of  opinion.  The  rep- 
resentation here  alleged  was  expressed  in  extremely  vague  and 
general  terms.  It  is  true  the  same  may  be  said  of  the  representa- 
tion in  Pauley  v.  Freeman,  the  two  representations  being  identical, 
except  in  their  application.  The  question  therefore  again  recurs, 
is  this  difference  material  ?  The  question  is  a  very  close  one,  but 
nevertheless  we  cannot  help  thinking  that  there  is  a  material  differ- 
ence between  the  case  of  a  party  who  represents  that  another  can 
safely  be  trusted  and  given  credit  to,  and  the  case  of  a  party  who 
makes  the  same  representation  about  himself.  In  the  first  case, 
the  party  making  the  representation,  whether  he  volunteers  it  or 
makes  it  on  inquiry,  is  listened  to  without  suspicion  and  with  a 
ready  belief,  because  having  no  interest  in  the  transaction,  he  is 
supposed  not  to  have  any  motive  to  say  any  thing  but  the  truth, 
and  because  being  a  third  person,  he  would  naturally  not  he  ex- 
pected to  be  so  explicit  as  the  party  himself  who  desires  the  credit. 
A  prudent  man  would  not  rest  satisfied  with  only  a  representation 
from  the  party  himself,  but  would  insist  on  a  specification  of  facts. 
aad  it  is  pretty  well  settled  that  a  representation  is  not  actionable 
unless  it  is  such  a  one  as  is  calculated  to  deceive  a  man  of  ordinary 
prudence.  Kerr  Fraud,  82-84.  When  a  man  asks  for  credit,  say- 
ing that  he  can  safely  be  trusted  and  given  credit  to,  he  does  but 
little  more  than  represent  expressly  what  he  represents  by  implica- 
tion if  he  says  nothing  about  his  trustworthiness.  A  moment's  re- 
flection will  make  this  more  manifest.  A.  asks  B.  to  sell  him  a 
hundred  dollars'  worth  of  goods  on  credit.  B.,  before  selling,  asks, 
"  Bnt  can  I  safely  trust  you  and  give  credit  to  you  ?  "  A.  answers, 
"Oh,  yes,  certainly  you  can."  B.  thereupon  sells  him  the  goods. 
Sow  it  is  contended  that  if  the  answer  was  false,  A.  is  liable  to  B. 
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in  an  action  for  deceit.  Bat  what  did  B.  expect  when  he  asked  the 
question  in  bo  general  a  form  ?  Certainly  he  could  hardly  hare 
expected  any  other  than  an  affirmative  answer  unless  he  was  ut- 
terly ignorant  of  human  nature.  But  let  as  make  another  suppo- 
sition. A.  asks  B.  to  sell  him  a  hundred  dollars'  worth  of  goods  on 
credit.  II.,  before  selling,  says,  "  Bnt  will  yon  be  sure  to  pay  me 
at  the  expiration  of  the  term  of  credit  ? "  A.  answers,  "  Oh,  yes, 
certainly  I  will."  B.  thereupon  sells  him  the  goods.  In  this  case 
B.  will  clearly  have  no  action  for  deceit  against  A.,  because  in  this 
case  A.  merely  promises  with  emphasis  to  pay  for  the  goods.  But 
what  is  the  difference  in  the  impression  which  is  made  on  the 
mind  of  B.  between  the  representation  and  the  promise  ?  The 
difference  would  doubtless  be  inappreciable.  The  fact  is,  such 
conversation  between  buyer  and  seller  is  "  mere  trade  talk,"  «m- 
plex  commendatio,  the  chaff  of  the  contract,  which  passes  for  noth- 
ing when  the  contract  is  consummated.  If  the  seller  really  wants 
to  assure  himself  of  the  pecuniary  responsibility  of  the  buyer,  he 
asks  for  specific  figures  and  facts  and  will  not  sell  until  he  gets 
them.  It  is  not  alleged  that  the  buyer  did  not  intend  to  pay 
when  he  bought,  but  only  that  he  falsely  and  fraudulently  as- 
serted that  he  could  be  safely  trusted.  It  tells  strongly  against 
the  action  that  the  plaintiffs  counsel,  with  all  his  diligence,  has 
not  been  able  to  find  any  precedent  to  support  it,  though  occasions 
for  the  action  must  have  frequently  occurred.  On  the  other  hand, 
the  defendant's  counsel  has  cited  to  us  the  case  of  Judo  v.  Wood- 
burn,  27  Vt.  415,  which  is  a  complete  precedent  against  it  The 
court,  in  deciding  that  case,  say  that  the  representation  "  is  to  be 
regarded  but  as  matter  of  opinion,  and  ia  no  more  than  what  every 
one,  by  implication,  asserts  when  he  asks  to  be  trusted.  You  can- 
not predicate  an  action  of  fraud  upon  such  a  representation,  and 
the  plaintiff  in  giving  credit  shonld  not  have  relied  upon  it."  The 
plaintiff  impugns  the  authority  of  this  case  because  the  Vermont 
court,  in  an  earlier  case,  had  expressed  the  opinion  that  the  action 
for  deceit  would  not  lie  at  all  for  representations  made  by  the 
party  obtaining  the  credit  in  regard  to  his  own  solvency  or  pecun- 
iary responsibility.  The  case  of  Jude  v.  Woodbum,  however  seems 
to  have  been  decided  on  grounds  peculiar  to  itself  without  refer- 
ence to  the  earlier  case,  which  does  not  appear  to  have  been  cited. 
It  is  quite  clear  that  in  point  of  public  policy  oases  resting  on  ex- 
pressions bo  vague  and  general,  and  therefore  so  likely  to  be  mis- 
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understood  and  bo  easy  to  be  misremembered  or  misreported,  are 
not  to  be  encouraged,  and  the  more  clearly  bo  because  the  party 
giving  credit  does  not  by  this  action  disaffirm  the  contract,  the 
remedy  for  deceit  being  cumulative.  In  England  now  a  third 
party  making  anch  representations  is  not  liable  to  suit  for  them  un- 
less they  are  in  writing. 

The  plaintiff  contends  that  the  action  is  maintainable  because 
the  allegation  of  fraud  may  be  supported  by  proof  of  definite  state- 
ments of  fact.  We  think  however  that  the  case  alleged  is  the 
cane  which  must  be  adjudicated,  and  that  therefore  if  the  case  al- 
leged is  insufficient,  the  demurrer  must  be  sustained. 

1'lxception*  overruled. 


Bbown  v.  Hall. 

(14  B.  I.  Ml.) 

Contract —  uneontoionable. 

The  complainant,  of  Improvident  habits  and  inexperienced  In  business,  ap- 
plied to  defendant,  a  broker  from  whom  he  had  previously  borrowed,  foi 
the  loan  of  $1,000  on  the  security  of  an  undivided  interest  In  real  estate 
worth  $10,000.  The  defendant  objected  to  the  security,  prolonged  the  ne- 
gotiations for  a  month,  and  finally  lent  him  $2,000  on  his  note  and  the  said 
security ,  payable  In  six  months,  with  interest  at  five  per  cent  a  month,  pay. 
able  monthly  in  advance  till  the  principal  should  be  paid,  whether  at  or 
after  maturity,  and  all  installments  of  interest  in  arrear  to  bear  Interest  at 
the  aame  rate  till  paid.  The  legal  rate  of  interest  was  six  per  cent  in  ab. 
sence  of  different  agreement.  Held  an  unconscionable  contract,  and  that  a 
reasonable  rate  of  interest  not  lege  than  six  per  cent  should  be  ascertained 
and  fixed.* 


J) ILL  to 


redeem  a  mortgage.     The  opinion  states  the  case. 


Henry  J.  Spooner,  August™  S.  MGler  and  Arthur  L.  Brown, 
for  complainant. 

Edward  D.  Baseett,  for  respondent. 

Dubpkb,  C.  J.     This  is  a  bill  to  redeem  a  mortgage  given  by 
the  complainant  to  the  defendant  to  secure  bis  note  to  the  defend- 
ant for  money  lent.     The  following  is  a  copy  of  the  note: 
•  See  note,  41  Am.  Hep.  718. 
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3  «,000.  November  18,  1879. 

J  Six  months  after  date,  for  value  received,  I  promise  to  pay 
"■  William  LI.  Hall,  or  order,  two  thousand  dollars  with  interest 
I  at  the  rate  of  five  per  cent  per  month,  payable  monthly  in  ad- 

Jvance  till  said  principal  sum  is  paid,  whether  at  or  after  matu- 
rity, and  all  installments  of  interest  in  arrear  to  carry  interest 
at  the  same  rate  till  paid. 
i*  (Signed)  Gbinville  R.  Brows. 

i  Indorsement  Nov.  18,  1870:  Received  one  month's  interest  to 
J  December  18,  1879,  $100. 

The  complainant  asks  the  court,  in  allowing  him  to  redeem,  to 
reduce  the  rate  of  interest  to  the  legal  or  a  reasonable  rate,  on  the 
ground  that  the  stipulated  rate  is  grossly  exorbitant  and  uncon- 
scionable. He  sets  out  in  his  bill,  with  a  good  deal  of  particular- 
ity, the  circumstances  under  which  the  note  and  mortgage  were 
originally  given  and  subsequently  retained  for  the  purpose  of  show- 
ing that  he  did  not  fully  understand  the  terms  of  the  note  when 
he  signed  it,  and  that  the  defendant  took  advantage  of  his  necessi- 
ties and  inexperience,  and  of  his  confidence  in  the  defendant,  to 
overreach  and  impose  upon  him. 

Under  our  present  statute  borrower  and  lender  are  allowed  to 
make  their  own  terms  in  regard  to  interest,  and  if  the  contract  be 
fairly  entered  into,  without  fraud,  actual  or  imputed,  the  court 
cannot  revise  it.  It  is  sometimes  said  that  a  contract  may  be  set 
aside  in  equity  for  gross  inadequacy,  but  an  examination  of  the 
cases  shows  that  this  has  scarcely  ever  been  done,  the  parties  be- 
ing competent,  unless  the  inadequacy  was  coupled  with  circum- 
stances of  fraud  or  oppression,  or  of  advantage  taken  of  some  rela- 
tion of  trust  or  dependence.  Doubtless  however  the  inadequacy 
may  be  so  flagrant  as  of  itself  to  afford  a  presumption  of  fraud, 
as  for  instance  if  the  contract  be,  in  the  language  of  Lord  Haed 
wicke,  "  such  as  no  man  in  his  senses  and  not  nnder  delusion 
would  make  on  the  one  hand,  and  as  no  honest  or  fair  man  would 
accept  on  the  other."  Earl  of  Chesterfield  v.  Jantten,  2  Ves.  135; 
1  White  &  Tud.  Lead.  Cas.  611;  Owgnne  v.  Heaton,  1  Bro.  0.  G. 
1,8;  Osgood  v.  Franklin,  2  Johns.  Ch.  1.  It  is  easy  to  imagine  a 
rate  of  interest,  reserved  for  money  lent  on  good  security,  so  exces- 
sive that  any  court  would  revolt  from  exacting  it.  In  Earl  of 
Aylesford  v.   Morria,  L.  B.,  8  Ch.  App.  484,  the  court  disallowed 
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interest  at  the  rate  of  sixty  per  cent.  It  is  trne  the  loan  there  was 
to  an  expectant  heir,  but  the  loan  was  without  security,  and  if  sixty 
per  cent  is  fatally  excessive  before  the  heir  inherits,  and  therefore 
while  there  is  a  real  risk,  it  is  difficult  to  see  how  it  would  be  less 
so  afterward.  Nevertheless  courts  are  without  doubt  exceedingly 
reluctant  to  infer  fraud  from  mere  inadequacy,  for  fear  of  impair- 
ing freedom  of  contract,  and  very  few  cases,  if  any,  can  be  cited  in 
which  they  have  done  it.  We  think  howerer  that  this  may  un- 
questionably be  said  in  regard  to  gross  inadequacy  of  consideration', 
namely,  that  whenever  it  exists,  it  suggests  a  strong  probability  of 
fraud,  which  the  court  will  search  as  with  a  microscope  to  find, 
and  it  will  bo  quick  to  seize  upon  the  slightest  circumstances  of  un- 
fairness or  oppression  to  grant  relief.  And  we  think  it  may  farther 
be  said  that  negotiations  for  loans  are  watched  by  the  courts  with 
a  special  scrutiny,  because  the  necessitous  borrower  is  so  often  at  the 
mercy  of  the  extortionate  and  relentless  lender.  A  few  cases  may 
be  cited  to  illustrate  this. 

The  case  of  Siwe  v.  Norrin,  8  Phila.  84,  resembles  the  case  at  bar. 
There  the  defendant  gave  his  note  for  $-1,125,  payable  in  thirty 
days,  with  interest  monthly  in  advance  until  paid,  at  the  rate  of 
two  and  one-half  per  cent  a  month,  the  interest  if  not  paid  to  be- 
come a  part  of  the  principal  and  be  compounded.  The  note  was 
given  in  California  in  1861.  In  a  suit  upon  it  in  the  Supreme 
Court  in  Pennsylvania  in  1871,  when  the  note,  with  interest  com- 
pounded according  to  its  terms,  amounted  to  926,648.54,  Judge 
Sharswood  held  that  the  stipulation  for  interest  was  unconscion- 
able and  deceptive,  and  allowed  interest  at  ten  per  cent  only,  the 
ordinary  and  legal  rate  in  California.  In  the  case  at  bur  the  note, 
u  we  construe  it,  does  not  call  for  compound  interest,  but  each 
monthly  installment  carries  simple  interest,  until  paid,  at  the  rate 
of  five  per  cent  a  month.  It  is  not  so  deceptive  as  the  California 
note,  the  interest  not  being  compounded,  but  nevertheless  it  is  very 
deceptive;  for  no  mind,  unaccustomed  to  figures,  wonld  conceive 
without  calculation  the  prodigious  rapidity  of  its  increase,  if  per- 
mitted to  run.  Such  a  note  grows  like  a  banyan  tree,  generating  a 
new  stem  every  month,  until  it  becomes  an  interest  bearing  forest, 
incessantly  multiplying  and  accumulating  its  increments.  The 
note  here  increased  in  three  years  and  six  months,  according 
to  the  complainant's  computation,  from  t2,000  to  $10,650.  And 
the  note  here,  if  not  ao  deceptive  as  the  California  note  in  its 
Tol.II  — 48 
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mode  of  increase,  is  vastly  more  unconscionable  in   its  rate  of 
interest 

Id  Bough  v.  Hunt,  2  Ohio,  496;  15  Am.  Dec.  569,  Hough 
being  pressed  for  money,  applied  to  Hnnt  for  a  loan  of  #2,600. 
Hunt  agreed  to  lend  Hough  (10,000,  on  condition  that  Hough 
should  buy  of  him  593  acres  of  land  at  430  an  acre,  being  more  than 
double  its  value.  He  advanced  the  18,600,  and  took  from  Hough 
three  notes  for  (4,825  each,  to  oover  the  advance  and  the  price  of 
the  land.  He  took  a  mortgage  as  security  for  the  note  first  to  be- 
come due,  and  to  secure  the  other  two  retained  the  title  to  the  land 
sold.  The  balance  of  the  (10,000  beyond  the  (2,600  was  never 
advanced,  Hongh  being  unable  to  give  satisfactory  security.  In  a 
suit  for  relief  the  court  rescinded  the  contract  for  the  land,  being 
of  the  opinion  that  Hunt  had  taken  an  anfair  advantage  of  Hough's 
necessities.  "  When  a  person  is  incumbered  with  debts,"  say  the 
court,  "and  that  fact  is  known  to  a  person  with  whom  he  contracts, 
who  avails  himself  of  it  to  exact  an  unconscionable  bargain,  equity 
will  relieve  on  account  of  the  advantage  and  hardship.  Where  the 
inadequacy  of  the  price  is  so  great  that  the  mind  revolts  at  it,  the 
court  will  lay  hold  on  the  slightest  circumstances  of  oppression  or 
advantage  to  rescind  the  contract." 

In  Butler  v.  Duncan,  47  Mich.  94;  s.  c.  41  Am.  Rep.  711,  Dnn- 
can,  a  young  man  of  dissolute  and  prodigal  habits,  in  want  of  money, 
gave  Butler  a  mortgage  on  all  his  real  estate  to  secure  his  note  for- 
(5,000,  with  interest  at  ten  per  cent  payable  semi-annually.  For 
this  note  he  received  (1,000  cash,  a  due  bill  for  (47  held  by  Butler 
against  him,  a  credit  of  (199  interest  on  a  former  mortgage,  and  a 
.deed  conveying  to  him  160  acres  of  land  for  (3,200,  which  were 
worth  but  little  more  than  (1,000.  Butler  also  procured  insurance 
on  Duncan's  life,  for  which  he  paid  (110.85  premium,  and  retain*. 
(556.75  to  pay  premiums  thereafter.  On  a  bill  to  foreclose  and  .. 
cross  bill  to  redeem,  the  court  allowed  Duncan  to  redeem  on  pay- 
ment of  the  money  received  or  credited,  and  paid  for  premiums  on 
the  policy  of  life  insurance,  which  Butler  was  required  to  reassign 
to  him,  and  on  reconveying  the  land  purchased.  "To  state  the 
transaction  mildly,"  say  the  court,  "  it  was  taking  advantage  of 
Duncan's  weakness  and  anxiety,  and  under  the  guise  of  an  appar- 
ently fair  business  transaction,  exacting  a  usurious  interest  which  a 
court  of  equity  cannot  sanction."  See  also  Homley  v.  Cook,  I.  It., 
8  Eq.  570,  5S9,  590;  Gochsll  v.  Taylor,  IS  Beav.  103,  115, 116;   Me- 
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Comtek  v.  Malin,  5  Black!  509;  Butler  v.  Haskell,  4  Dee.  651; 
Letter  v.  Mohan,  25  Ala.  445;  Dunn  v.  Chambers,  4  Barb.  376;  Sum- 
mers y.  Griffith*,  35  Beav.  27,  33;  Greer  v.  Tweed,  13  Abb.  Pr.  (N. 
S.)  427;  JZuimS  t.  Aofterfo,  3  E.  D.  Smith,  318;  Kelley  v.  Cbp&v, 
43  Kana.  474;  a.  c,  33  Am.  Sep.  179;  Gordon  v.  Tweedy,  71  Ala. 
302. 

The  evidence  in  the  case  at  bar  shows  that  some  yean  before  the 
transaction  here  in  controversy,  the  defendant  had  made  four  loans 
on  mortgages  to  the  complainant,  to- wit,  tiro  in  1871,  one  of  which 
was  for  13,000  and  the  other  for  $1,200,  and  two  in  1873.  one 
of  which  was  for  $1,000  and  the  other  for  $10,000.  The  complain- 
ant had  then  just  come  of  age.  He  was  reckless  and  improvident 
with  slender  capacity  for  business.  The  defendant  in  the  coarse  of 
these  dealings  acquired  a  knowledge  of  his  character,  and  appar- 
ently profited  by  his  knowledge;  for  whereas  in  the  first  two  loans 
he  accommodated  the  complainant  at  the  rate  of  seven  or  seven  and 
a  half  per  cent,  in  the  last  two  he  exacted  twelve  per  cent  and  a 
heavy  bonus  besides.  The  complainant  testifies  that  when  he  ap- 
plied for  the  loan  in  1879,  he  had  recently  lost  his  mother  and  was 
Buffering  from  mental  anxieties,  on  account  of  a  controversy  over 
her  will  which  unfitted  him  for  business.  We  do  not  see  that  we 
can  let  this  state  of  his  mind  influence  oar  decision,  for  it  does  not 
appear  that  the  defendant  knew  of  it.  The  defendant  probably 
supposed  him  to  be  equal  to  what  be  was  in  1871  and  1873,  and 
dealt  with  him  on  that  footing.  The  complainant  was  distressed 
for  money,  being  exceedingly  anxious  to  pay  a  debt  of  (500  to  a 
friend,  and  doubtless  manifested  his  anxiety  to  the  defendant.  The 
security  which  he  offered  was  a  mortgage  on  an  undivided  fifth  of 
certain  lands,  which  had  been  the  dower  estate  of  his  mother,  his 
interest  in  them  being  worth  at  least  from  $10,000  to  $12,000. 
The  defendant  encouraged  the  application,  but  said  he  should  have 
to  charge  a  larger  rate  of  interest  because  the  estate  was  undivided, 
and  the  security  therefore  bad.  He  did  not  then  say  what  interest 
he  should  charge.  The  complainant  testifies  that  he  asked  origin- 
ally for  not  over  $1,000,  but  the  defendant  wanted  him  to  take 
12,000,  saying  that  he  could  the  more  easily  dispose  of  a  mortgage 
for  that  amount.  The  defendant  denies  this,  but  we  are  inclined 
to  believe  the  complainant.  The  defendant,  after  promising  the 
loan,  kept  the  complainant  waiting,  putting  him  off  from  time  to 
time  for  three  or  four  weeks.     We  cannot  imagine  what  motive  the 
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defendant  had  for  this  delay,  unless  he  hoped  so  to  quicken  the 
complainant's  avidity  and  make  him  the  readier  to  consent  to  the 
monstrouB  interest  which  he  intended  to  charge.  The  complainant 
testifies  that  when  the  note  was  finally  shown  to  him  and  he  saw 
that  the  interest  was  to  be  five  per  cent  a  month  it  startled  him, 
and  he  remonstrated  with  the  defendant ;  bnt  that  the  defendant 
explained  to  him  that  in  this  case  there  was  to  be  no  bonus  in  ad- 
dition to  the  interest,  and  so  after  some  discussion  he  signed  the 
note.  He  testifies  that  he  did  not  read  the  note  carefully  through, 
bat  signed  it  under  the  impression  that  the  five  percent  was  only  for 
the  six  months,  and  that  after  that  interest  would  be  payable  accord- 
ing to  law,  and  that  the  defendant  told  him  he  wonld  not  have  to 
trouble  himself  about  paying  the  installments  as  they  fell  dne.  We 
think  it  scarcely  credible  that  the  complainant  did  not  read  the 
note,  though  it  ie  quite  possible  that  in  the  distraction  of  the  mo- 
ment, he  did  not  read  it  attentively  enough  fully  to  comprehend  it, 
and  that  having  got  his  money,  he  gave  it  little  thought  afterward. 
We  are  not  prepared  to  say,  that  even  if  this  were  the  entire 
case  for  the  complainant,  it  would  not  be  a  case  for  relief.  The 
contract  is  so  cruel  in  its  terms  that  certainly  we  should  recoil  from 
enforcing  it.  But  it  is  not  the  entire  case.  The  defendant  was  not 
a  mere  money  lender.  He  was  a  real  estate  broker,  and  as  such 
made  it  a  part  of  his  business  to  negotiate  loans  on  mortgages.  In 
this  character  he  invited  custom  and  confidence.  The  complainant 
went  to  him  as  a  broker;  and  therefore  when  he  received  his  ap- 
plication he  assumed  a  protective  relation  toward  him,  and  was 
bound,  instead  of  overreaching,  to  look  out  for  him.  It  was  his  duty 
to  give  him  full  and  true  information,  and  to  be  aure  that  he  under- 
stood the  contract.  He  cannot  disavow  the  relation;  for  though 
he  did  not  charge  a  commission,  he  omitted  to  charge  it  as  a  con- 
cession expressly  accorded  to  the  complainant  on  account  of  the 
high  rate  of  interest,  and  it  was  he,  not  the  complainant,  who  had 
the  note  and  mortgage  prepared,  the  complainant  having  no  inde- 
pendent advice  in  the  transaction.  It  would  seem  therefore  under 
the  familiar  rale  in  regard  to  parties  occupying  a  confidential  or 
protective  relation  that  the  burden  is  on  the  defendant  to  show 
affirmatively  the  perfect  fairness  of  his  conduct;  but  even  if  we  do 
not  exact  the  rigor  of  the  rale,  we  still  think  it  is  quite  clear  that 
the  defendant  came  short  of  his  duty.  In  the  first  place  he  ought 
not  to  have  permitted  the  complainant  to  sign  a  note  of  such  compli- 
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cation  and  peculiarity  without  folly  acquainting  him  with  the 
cogency  of  its  terras.  And  secondly  he  led  or  designedly  allowed 
the  complainant  to  suppose  that  the  stipulated  interest  was  war- 
ranted by  the  nature  of  the  security  and  by  the  fact  that  no  bonus 
was  taken.  Thus  instead  of  protecting  the  complainant,  he  over- 
reached him,  taking  advantage  of  his  necessities. 

The  defendant  insists  that  the  interest  was  not  unreasonable 
because  the  money  lent  was  worth  more  to  him  in  his  business,  and 
the  mortgage  being  on  undivided  property,  could  not  be  disposed 
of.  We  do  not  believe  that  a  mortgage  for  93,000  on  an  undivided 
interest  worth  five  or  Biz  times  as  much,  with  interest  at  a  fair  fig- 
ure, could  not  have  been  disposed  of.  Witnesses  of  experience  tell 
us  that  though  mortgages  on  undivided  property  are  not  so  desir- 
able ss  other  mortgages,  the  difference  of  interest  is  ordinarily  not 
more  than  from  two  to  four  per  cent.  Again  the  defendant  urges 
that  the  interest  would  hot  have  been  so  grossly  exorbitant  if  the 
note  and  interest  had  been  paid,  as  the  complainant  agreed  to  pay 
them,  when  they  fell  due,  and  that  the  complainant  ought  to  bear 
the  consequences  of  his  own  neglect  We  think  there  would  be  foroe 
in  this  argument  in  some  circumstances;  but  here  the  note  was 
evidently  prepared  by  the  defendant  with  complicated  provisions 
for  it  to  run  on  after  maturity  without  payment.  He  knew  the 
dilatory  financial  habits  of  his  customer  from  previous  experience, 
and  in  our  opinion,  did  not  expect  him,  after  getting  the  money, 
to  trouble  himself  to.  repay  it  until  pressed  to  do  so.  The  mortgage 
was  so  drawn  as  not  to  put  the  terms  of  the  note  on  record,  where 
the  complainant's  friends  might  have  become  aware  of  them  and 
come  to  his  relief.  The  evidence  shows  that  the  defendant  did  not 
ask  for  repayment,  hut  apparently  was  surprised,  not  to  say  disap- 
pointed, when  he  fonnd  the  complainant  taking  the  initiatory  step 
toward  repayment  of  his  own  accord.  The  evidence  also  in- 
dicates that  the  defendant  not  only  abstained  from  asking  for 
repayment,  but  that  from  time  to  time  he  had  the  interest  computed 
for  his  own  satisfaction,  carefully  watching  its  fatal  progression. 
The  claim  of  the  defendant  that  the  complainant  was  at  one  time 
informed  of  the  amount  of  the  indebtment  is  contradicted  by  the 
complainant,  and  is  not  in  our  opinion  established.  Under  these 
circumstances,  considering  the  way  in  which  the  note  originated, 
we  do  not  think  the  defense  that  the  complainant  might  have  paid 
the  note  and  the  installments  when  they  fell  due,  and  so  have 
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stopped  the  interest  U  valid.  In  Sime  v.  Norris,  8  Phils.  84,  the 
defense,  if  good,  would  have  been  complete,  bat  does  not  even 
appear  to  hare  been  thought  of. 

Our  conclusion  is  that  the  rate  of  interest  onght  to  be  reduced  to 
a  reasonable  rate,  except  that  the  defendant  ma;  be  allowed  to  hare 
the  five  per  cent  a  month  for  the  first  six  months,  with  reasonable 
interest  on  the  unpaid  installments,  inasmuch  as  the  complainant 
admits  that  he  intended  to  agree  to  the  five  per  cent  for  the  first 
six  months  and  does  not  object  to  pay  it,  and  that  the  case  should 
go  to  a  master  to  fix  a  reasonable  rate,  not  below  six  per  cent,  and 
computing  the  interest  accordingly,  to  report  what  is  due  ou 
the  mortgage.  We  hesitate  at  this  decision  only  because  the 
facts  on  which  we  rest  it  are  very  imperfectly  alleged  in  the  bill. 
The  facts  however  were  put  in  evidence  without  objection,  and  this 
being  a  bill  to  redeem,  we  do  not  think  we  ought  to  oblige  the 
complainant  to  enbrnit  to  unjust  terms  of  redemption  by-reason  of 
any  technical  defect,  but  should  rather  permit  him  to  amend,  if 
amendment  be  necessary,  on  proper  terms. 

Ordtr  accordingly. 


Statu  v.  Tarihu. 


Oriminalla*  —  embmtimumt  —  eoTutruetion. 

A  statute  provided  that  "  every  officer,  agent,  clerk  or  servant  or  person  to 
whom  any  money  or  other  property  shall  he  intrusted  for  any  specific  par' 
pose,  who  shall  embesile  or  fraudulently  convert  to  his  own  use,  or  shall 
take  or  secrete  with  intent  to  embesile  and  fraudulently  convert  to  his  own 
use,  any  money  or  other  property  which  shall  have  come  into  hie  poseeeakM, 
or  shall  be  under  his  care  or  charge,  by  virtue  of  such  employment  or  for 
such  specific  purpose,  shall  be  deemed  guilty  of  larceny,  and  may  be  tried, 
sentenced,  and  punished  is  for  any  other  larceny."  Heid.  (1)  that  any  sgeat 
is  punishable  who  has  money  lu  his  possession,  or  which  has  come  into  his 
possession  by  virtue  of  his  agency,  If  he  embeules  or  fraudulently  converts  it, 
although  he  gets  the  money  by  fraud,  or  before  getting  it  has  conceived  the 
purpose  of  appropriation;  (S)  that  an  offense  is  punishable  underlain  statu  t* 
although  on  the  same  proof  It  might  be  punishable  as  larceny  at  common  Uw. 

/CONVICTION  of  embezzlement.     The  opinion  states  the  case. 
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Stale  t.  Tmbaner. 
I  P.  Colt,  attorney-general,  for  plaintiff. 
Sdmund  S.  Hopkins  &  (feorge  J.  West,  for  defendant 

Durpbb,  C.  J.  This  is  an  indictment  for  embezzlement.  It 
charges  that  the  defendant,  on  February  23,  1882,  at  Providence, 
"  being  then  and  there  the  clerk  and  agent  of  James  Higgin  and 
another,  did  then  and  there  by  virtue  of  his  said  employment  hare, 
receive  and  take  into  hie  possession  certain  money  to  a  large  amount, 
to-wit,  to  the  amount  of  61,700,  and  of  the  value  of  (1,700,  of 
the  property  and  money  of  the  said  James  Higgin  and  another,  the 
■aid  James  A.  Taber tier's  employers,  and  the  said  James  A .  Taberner 
the  said  money  then  and  there  feloniously  did  embezzle  and  fraudu- 
lently convert  to  his  own  use,"  etc.  The  case  comes  here  from  the 
Court  of  Common  Pleas,  on  exceptions.  The  bill  of  exceptions  con- 
tains a  report  of  the  testimony  given  on  the  trial  of  the  indictment 
id  the  court  below.-  From  this  it  appears  that  the  defendant  was  a 
clerk  or  agent  of  the  firm  of  Higgin,  Lloyd  &  Co. ,  manufacturers  of 
chemicals,  having  their  principal  place  of  business  in  Manchester, 
England,  but  also  having  a  branch  of  it  in  Providence,  R.  I.,  where 
the  defendant  and  one  John  O'Rourke  were  engaged  in  their  ser- 
vice. The  goods  came  to  Providence  from  England  by  way  of 
New  York  or  Boston.  Those  which  came  by  way  of  Boston  were 
sent  in  bond  consigned  to  the  defendant,  the  duties  being  paid  in 
Providence.  The  defendant  committed  the  alleged  embezzlement 
by  overstating  the  amount  of  the  duties,  and  so  getting  more  than 
he  needed  for  their  payment,  and  by  appropriating  the  excess.  The 
moneys  used  were  checked  out  of  the  Jackson  Bank,  in  Providence, 
where  the  funds  of  the  firm  in  Providence  were  kept,  deposited  in 
the  name  of  the  firm.  It  was  only  on  the  joint  check  of  the  de- 
fendant and  O'Rourke  that  the  moneys  of  the  firm  could  be  checked 
out  of  the  bank,  and  the  moneys  alleged  to  have  been  embezzled 
were  so  checked  ont,  the  signature  of  O'Rourke  being  obtained  by 
the  defendant  by  representing  to  O'Rourke  that  the  moneys  were 
needed  for  the  payment  of  the  duties.  After  the  evidence  was  sub- 
mitted, the  defendant  asked  the  court  below  to  charge  the  jury 
that  if  they  found  that  the  deficit  in  the  funds  of  the  firm  was 
occasioned  by  the  defendant's  appropriating  to  his  own  nse  the  dif- 
ference between  the  amount  checked  ont  of  the  bank  and  the 
t  paid  at  the  custom  house  they  must  find  the  defendant 
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not  guilty.  The  court  refused  the  request,  bat  did  charge  that 
if  the  deficit  was  occasioned  by  the  defendant's  appropriating  the 
difference  to  his  own  use,  he  was  guilty  of  embezzlement.  The 
defendant  excepted.  The  defendant  likewise  asked  the  con rt  below 
to  instruct  the  jury  that  if  the  defendant  appropriated  only  the 
money  he  received  on  the  joint  checks,  and  paid  all  that  was  due 
at  the, custom  house,  the  jury  must  find  him  not  guilty.  The 
court  refused,  but  did  instruct  the  jury  to  the  contrary  thereof, 
and  the  defendant  excepted.  The  court  farther  ruled,  subject  to 
exception,  that  the  defendant  could  not  be  guilty  of  larceny  of 
said  funds,  but  if  guilty  of  any  thing  it  must  be  of  embezzlement. 

The  defendant  contends  that  the  possession  of  the  bank  was  the 
possession  of  Higgin,  Lloyd  &  Co.,  and  that  the  defendant  having 
obtained  the  money  from  the  bank,  beyond  what  was  needed  for 
the  payment  of  the  duties,  fraudulently  and  animo  furandi,  was 
guilty  of  the  common-law  crime  of  larceny,  and  therefore  could 
not  be  convicted  nnder  the  statute  of  embezzlement,  the  statute 
being  passed  to  cover  only  such  offenses  as  cannot  be  held  to  he 
larcenies  at  common  law. 

The  old  English  statutes  of  embezzlements  were  very  strictly 
construed,  the  courts  holding  that  no  person  could  be  convicted 
under  them  of  embezzlement  upon  proof  which  would  warrant  a 
conviction  of  theft.  The  language  of  those  statutes  however  was 
less  comprehensive  than  the  language  of  onrs,  and  much  more 
readily  yielded  to  such  a  construction,  if  indeed  the  language 
of  those  statutes  did  not  require  it.  The  construction  was  also 
favored  by  the  fact  that  the  punishment  of  the  two  offenses  was 
not  always  identical.  Mr.  Justice  Stephen,  in  his  history  of  the 
criminal  law  of  England,  tells  us  that  the  construction  led  to  a 
long  series  of  cases  elaborately  distinguishing  between  embezzle- 
ment and  theft.  "  They  turn,"  he  says,  "  npon  discussions  as  to 
Hie  nature  of  possession,  which  aw  as  technical  and  unsatisfactory 
us  all  attempts  to  affix  a  precise  meaning  to  a  word  which  has  no 
precise  meaning  must  necessarily  be."  The  result  was  to  intro- 
duce into  this  branch  of  the  criminal  law  a  degree  of  intricacy 
and  confusion  which  caused  frequent  failures  of  justice.  We  do 
not  think  therefore  that  the  English  precedents,  or  the  similar 
precedents  from  other  States,  considering  the  freer  scope  of  our 
statute,  are  necessarily  to  be  followed.  Our  statute  enacts  that 
"  Every  officer,  agent,  clerk,  or  servant,  or  person  to  whom  any 
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money  or  other  property  shall  be  intrusted  for  any  specific  pur- 
pose, who  shall  embezzle  or  fraudulently  convert  to  his  own  Me, 
or  shall  take  or  secrete  with  intent  to  embezzle  and  fraudulently 
convert  to  his  own  use,  any  money  or  other  property  which  shall 
have  come  into  his  possession,  or  shall  be  under  his  oare  or  charge. 
by  virtue  of  Bach  employment  or  for  such  specific  purpose,  shall 
be  deemed  guilty  of  larceny,  and  may  be  tried,  sentenced,  and 
punished  as  for  any  other  larceny."  The  obvious  meaning  is 
that  any  agent  who  has  money  in  his  possession,  which  has  come 
into  his  possession  by  virtue  of  his  agency,  is  punishable  under 
the  statute  if  he  embezzles  or  fraudulently  converts  it.  We  do 
not  see  how  the  fact  that  he  gets  the  money  by  fraud,  or  that  be- 
fore he  gets  it,  he  has  conceived  the  purpose  of  appropriating  it, 
can  take  the  case  out  of  the  statute,  if  the  money  so  received  can 
be  held  to  have  come  into  his  possession  by  virtue  of  his  agency. 
Take  the  case  at  bar.  The  agent  here  got  the  money  by  a  fraud 
practiced  on  a  fellow  agent,  or  in  legal  effect  by  fraud  practiced 
on  his  principal,  fraud  on  the  agent  being  the  same  in  legal  effect 
as  fraud  on  tbe  principal:  but  nevertheless  the  money  came  into 
his  possession  by  virtue  of  his  agency,  for  it  was  only  because  he 
•*iw  agent  and  asked  for  the  money  as  such  that  he  was  permitted 
to  have  it  It  is  only  by  a  resort  to  some  super  subtile  refinement 
or  hair  splitting  distinction,  not  countenanced  by  the  statute,  that 
this  conclusion  can  be  avoided.  The  only  argument  against  the 
conclusion  is  that  the  defendant  might  be  convicted  on  the  same 
proof  of  larceny  at  common  law.  It  does  not  seem  to  us  that 
this  argument  should  avail;  for  it  is  not  inadmissible  to  punish 
by  statute  what  is  already  punishable  at  common  law.  Moreover 
the  punishment  is  the  same,  and  the  offense  is  the  same,  namely, 
larceny,  whether  it  be  prosecuted  as  at  common  law  or  under  the 
statute.  The  indictment,  too,  concludes  with  substantially  the 
same  allegations  as  are  used  in  an  indictment  for  larceny  ?t  com- 
mon law,  and  no  valid  reason  occurs  to  us  why  a  conviction  or  ac- 
quittal under  the  statute  cannot  be  pleaded  in  bar  of  any  subse- 
quent prosecution  at  common  law. 

The  view  which  we  have  taken  is  not  withont  precedent  In 
PtopU  v.  Dalian,  15  Wend.  581,  a  person  specially  employed  to 
carry  a  letter  which  contained  money,  and  which  he  knew  contained 
money,  to  the  post-office,  fraudulently  converted  it.  The  offense 
w«  held  to  be  punishable  as  embezzlement  under  a  New  York 
Vol.  LI  — 49 
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statute,'  similar  to  ours,  though  according  to  the  English  prece- 
dents, it  was  theft  and  not  embezzlement.  In  Lowentkul  v.  State, 
32  Ala.  589,  under  a  similar  statute,  it  was  held  that  a  cleric  who 
had  converted  a  hill  of  exchange,  which  had  been  committed  to 
him  by  his  employer  to  get  it  accepted  and  return  it,  was  punish 
able  for  embezzlement,  although  the  offense  was  larceny  at  com- 
mon law.  The  court  said:  "  If  it  be  objected,  that  under  our  con- 
struction, conviction  for  embezzlement  may  be  had  upon  facts 
which  constitute  larceny  at  common  law,  we  answer  that  conced- 
ing it  to  be  so,  we  know  of  no  principle  which  denies  to  the  legis- 
lature power  to  make  such  provision." 

Our  conclusion  is  that  the  exceptions  must  be  overruled  and  the 
cause  remitted  to  the  court  below  for  sentence. 

Exceptions  overruled. 


Bishop  v.  Chioh  Railroad  Company. 


Railroad  —  negligent*  —  aondttei  of  street  ear*  —infant  tmpmmer —  ordinarw. 

Two  street  ears  were  being  drawn  by  a  single  horse,  in  charge  of  a  driver  on 
the  front  platform,  from  the  stables  to  the  repair  shops,  when  the  plaintiff . 
a  lad  all  yean  old,  in  play  jumped  on  the  rear  platform,  and  fall  off  or 
jumped  off,  sustaining  injury.  The  driver  knew  nothing  of  it  Held,  that 
there  was  no  negligence  on  the  part  of  the  railroad  company,* 

A  city  ordinance  provided  that  cars  driven  in  the  same  direction  should  not  ap- 
proach each  other  within  three  hundred  feet  except  In  case  of  accident,  when  it 
may  be  necessary  to  connect  two  care,  and  also  at  stations.     Held,  inapplicable 

ACTION  for  personal  injury  by  negligence.     The  opinion  states 
the  case.     The  defendant  had  judgment  below. 

George  T.  Brown  and  William  H.  Sweetland,  for  plaintiff. 

Francis  W.  Miner,  for  defendant. 

DuftPEB,  (J.  J.  This  is  case  for  negligence.  The  defendant  its 
horse  railroad  company,  having  its  rails  laid  in  the  streets  of  the 
city  of  Providence.  On  the  afternoon  of  July  7, 1883,  a  driver  m 
the  employ  of  the  company  took  two  empty  passenger  cure  belong 

•Sw  font.  Rrineh,  ete..,  R.  Co.  v.  ffmw(fA(B8  Kane.  847),  83  Am.  Rep.  \tf. 
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iug  to  it  from  the  stable  in  Blmwood  to  the  repair  shop  on  Thur- 
ber's  avenue.  The  two  cars  were  fastened  together,  one  behind  the 
other,  and  drawn  by  a  single  horse.  They  were  driven  slowly  along, 
the  driver  occupying  the  platform  in  front  of  the  forward  car,  look- 
ing beside  and  before  him.  In  their  passage  they  were  driven  along 
Broad  street  on  the  track  close  by  the  sidewalk  of  Grace  Church 
cemetery.  The  plaintiff,  a  boy  six  years  old,  was  on  the  sidewalk 
with  a  boy  named  Hall,  eleven  years  old.  Hall  was  riding  a  veloci- 
pede and  the  plaintiff  was  racing  with  him.  The  plaintiff,  to  get 
ahead  of  Hall,  jumped  on  the  rear  platform  of  the  front  car,  and 
after  remaining  there  a  little  while,  either  fell  off  or  jumped  off  and 
felL  The  mother  of  the  plaintiff,  who  was  permitted  to  relate  what 
her  boy  told  her  about  the  accident,  testified  at  first  that  he  told 
her  that  he  fell  off,  but  on  being  asked  in  cross-examination  if  he 
did  not  tell  her  that  he  was  afraid  the  driver  would  see  him  and 
jumped  off,  replied,  "  Yes,  sir;  I  think  probably  he  did,  but  am  not 
quite  sure  he  told  me  he  fell  off."  The  accident  occurred  between 
two  and  three  o'clock.  The  driver  did  not  see  the  boys  and  knew 
nothing  of  the  accident  when  it  happened,  and  heard  nothing  about 
it  until  nearly  seven  o'clock.  The  plaintiff  was  badly  injured, 
doubtless  by  a  collision  with  the  second  car.  The  plaintiff  offered 
in  evidence,  for  the  purpose  of  proving  the  negligence  of  the  com- 
pany, an  ordinance  of  the  city  of  Providence  containing  rules  and 
regulations  for  railroads  in  the  city.  The  defendant  objected,  on 
the  ground  that  the  company  had  not  consented  to  the  ordinance, 
and  that  without  consent  it  was  not  bound  by  it.  The  court  sus- 
tained the  objection  and  the  plaintiff  excepted.  The  defendant 
moved  the  court,  after  the  plaintiffs  testimony  was  in,  to  nonsuit 
him.  The  court  granted  the  motion  and  the  plaintiff  excepted. 
The  plaintiff  now  petitions  for  a  new  trial  for  error  in  these  two 
rulings. 

The  ordinance  was  offered  for  the  purpose  of  putting  in  proof 
the  following  rule,  to-wit:  "  Cars  driven  in  the  same  direction  shall 
not  approach  each  other  within  a  distance  of  three  hundred  feet, 
except  in  case  of  accident,  when  it  may  be  necessary  to  connect  two 
cars  together,  and  also  except  at  stations."  We  do  not  think  the 
rule  is  applicable  in  the  case  at  bar.  It  appii ■_■.•<  when  two  cars,  go- 
ing in  the  same  direction,  are  driven  separately,  so  that  the  distance 
between  them  may  be  increased  or  diminished.  It  requires  that  the 
can  so  driven  ahull  be  kept  »t  least  three  hundred  feet  apart.  If  the 
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two  cars  were  driven  dose  together  there  would  be  danger  of  collision 
when  the  forward  oar  stopped,  particularly  if  the  two  can  were  on  a 
descending  grade.  The  rule  was  obviously  intended  to  prevent  the 
occurrence  of  any  such  casualty.  The  role  itself  permits  the  can  to 
approach  for  the  purpose  of  being  connected  in  case  of  accident. 
This  shows  that  the  role  was  designed  for  oars  separately  driven. 
Of  course  if  the  rule  was  inapplicable,  the  refusal  to  admit  it  in 
evidence  is  not  a  ground  for  granting  a  new  trial 

The  reason  given  by  the  court  for  granting  the  nonsuit  was  thai 
it  appeared  from  the  evidence  submitted  for  the  plaintiff  that  his 
own  fault  contributed  to  his  injury.  The  court  announced  that 
the  child  jumped  from  the  platform  because  he  was  afraid  the 
driver  would  see  him,  and  that  he  must  therefore  have  knows  that 
he  was  a  wrong-doer.  It  is  contended  for  the  plaintiff  that  he  can- 
not be  charged  with  contributory  negligence,  if  he  exercised  as 
much  care  as  could  be  expected  of  him  considering  hie  age,  and 
that  whether  he  did  exercise  that  degree  of  care  was  a  question  for 
the  jury.  The  cases  cited  to  this  point  are  some  of  them  very 
strong.  The  plaintiff  however  was  nonsuited-  not  because  he  was 
simply  careless,  but  because  he  was  knowingly  committing  a  wrong 
or  trespass  which  directly  contributed  to  his  injury.  Whether  in 
this  view  his  youth  would  entitle  him  to  the  same  leniency  may 
perhaps  not  be  beyond  question;  but  if  it  would,  we  are  neverthe- 
less of  opinion  that  the  nonsuit  was  rightly  granted,  for  the  plaintiff, 
however  excusable  his  own  fault,  was  not  entitled  to  recover  with- 
out proof  of  fault  on  the  part  of  the  defendant,  and  we  think  there 
was  no  evidence  tending  to  show  that  the  defendant  was  guilty  of  ' 
any  negligence  toward  him.  The  plaintiff  was  injured  because 
having  got  on  the  rear  platform  of  the  forward  car,  he  jumped  off 
or  fell  off  before  the  following  car.  Now  in  order  to  show  that  the 
negligence  of  the  defendant  contributed  to  the  injury,  it  is  neces 
nary  first  to  show  that  the  defendant  owed  the  plaintiff  a  duty  of 
care,  which  if  it  had  duly  observed,  the  injury  would  not  have 
happened.  Where  no  care  is  due  there  can  be  no  liability  for  neg- 
lecting it.  Now  it  appears  that  before  the  accident  the  driver  did 
not  know  that  the  plaintiff  had  got  upon  the  platform  or  that  he 
had  jumped  or  fallen  off.  The  driver  therefore  is  not  chargeable 
with  any  want  of  care,  unless  it  was  his  duty  to  have  known  that 
the  plaintiff  had  got  on  the  car.  We  think  it  was  clearly  the  duty 
■  of  the  driver  to  look  forward  to  his  horse  and  to  the  road  before 
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him,  rather  than  back  to  the  empty  ears  behind  him.  The  com 
pany  is  therefore  not  liable  on  account  of  any  neglect  on  the  part 
of  the  driver.  If  it  be  liable  at  all,  it  is  liable  either  because  it 
ought  not  to  have  permitted  the  cars  to  go  coupled  together,  or 
because  it  ought  to  have  provided  a  second  man  to  have  charge  of 
them  while  en  route,  so  as  to  prevent  the  children  on  the  streets 
from  getting  on  the  platforms.  We  do  not  see  how  the  company 
can  be  held  to  have  done  wrong  in  permitting  the  two  oars  to  go 
conpled  together.  Driven  slowly  they  were  neither  dangerous  nor 
unreasonably  inconvenient.  The  only  question  is  therefore  whether 
it  was  the  duty  of  the  company  to  employ  a  second  man  to  have 
charge  of  the  cars  and  guard  them  from  intrusion. 

It  is  well  settled,  that  as  a  general  rule,  an  owner  of  property 
which  has  been  trespassed  upon  is  not  liable  to  the  trespasser  for 
any  injury  resulting  from  the  trespass  merely  because  he  might  by 
care  have  guarded  against  it.  For  instance,  a  man  who  digs  a  pit 
on  his  land  is  not  liable  to  a  trespasser  who  is  injured  by  falling 
into  it,  because  it  has  been  left  unfeneed  or  unguarded.  Har- 
areavet  v.  Deacon,  85  Mich.  1 ;  Hountell  v.  Smyth,  7  0.  B.  (N.  S.) 
731.  But  the  rule  has  its  exceptions.  If  the  pit  be  dug  on  the 
edge  of  a  public  way,  where  it  endangers  the  safety  of  the  public 
travel,  a  traveller  who  accidentally  straying  falls  into  it  can  recover 
for  die  injury.  In  such  a  case  the  pit  is  a  common  nuisance.  In 
Lynch  v.  Nvrdin,  1  Q.  B.  39,  the  defendant's  servant  left 
his  cart  and  horse  in  the  public  street  unattended  for  half  an 
.  hour.  After  a  while  the  plaintiff,  a  boy  between  six  and  seven 
years  old,  and  other  children  began  to  play  with  the  horse  and 
climb  into  the  cart  and  out  of  it.  While  the  plaintiff  was  getting 
out,  another  boy  started  the  horse,  so  that  the  plaintiff  fell  and 
broke  his  leg.  A  verdict  in  his  favor  was  sustained  by  the  Court 
of  Queen's  Bench  sitting  in  banc.  The  court  thought  that  the  child 
was  merely  indulging  a  natural  instinct  in  playing  with  the  empty 
cart  and  deserted  horse,  being  tempted  to  it  by  the  most  blamable 
carelessness  on  the  part  of  the  defendant's  servant.  In  Birge  v. 
Gardiner,  19  Oonn.  507;  50  Am.  Dec.  261,  the  defendant  who 
put  a  heavy  gate  on  his  own  land,  beside  a  pass-way  which  was 
<wd  by  children,  going  to  and  from  the  public  road,  but  left  it  so 
carelessly  that  it  fell  upon  a  child  between  six  and  seven  years  old, 
who  shook  it  in  passing,  was  held  to  be  liable  for  the  injury.  In 
Railroad  Company  r.  Stout,  17  Wall.  657,  the  plaintiff,  a  child  six 
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years  old,  was  injured  while  playing  with  the  torn-table  of  a  rail- 
road company.  The  table  was  on  the  company's  land,  bat  near  two 
pablic  roads,  without  visible  separation  from  them,  and  was  left 
unattended  and  unlocked,  and  easily  revolved  on  its  axis.  The  in- 
jury happened  by  the  table  being  set  in  motion  by  other  boys.  It 
appeared  that  the  boys  of  the  neighborhood  were  in  the  habit  of 
resorting  to  the  place  for  play.  A  verdict  for  the  injured  child 
against  the  railroad  company  was  sustained  by  the  Supreme  Court 
of  the  United  States.  See  also  the  same  case  before  Dillon,  J., 
and  a  jury.     Stout  v.  Sioux  City  £  Pacific  R.  Co.,  %  DilL  294. 

We  know  of  no  oases  more  favorable  to  the  plaintiff  than  the 
three  cases  last  cited,  bnt  in  all  three  of  them  the  object  which 
caused  the  injury  was  a  dangerous  object  left  exposed,  without 
guard  or  attendant,  in  a  place  of  public  or  common  resort  for  chil- 
dren. An  object  so  left  is  a  standing  temptation  to  the  natural 
curiosity  of  a  child  to  examine  it  or  to  his  instinctive  propensity 
to  meddle  and  play  with  it.  In  Keffe  v.  Milwaukee  &  St.  Paul 
Railway  Company,  SI  Minn.  207,  which  was  precisely  like  Stout  v. 
Sioux  City  £  Pacific  Railroad  Company,  this  peculiarity  was  spe- 
cifically stated  and  commented  on  as  the  ground  of  liability.  "  The 
defendant  knew,"  say  the  court,  "that  by  leaving  this  turn-table 
unfastened  and  unguarded,  it  was  not  merely  inviting  young  chil- 
dren to  come  upon  the  turn-table,  but  was  holding  out  au  allnre- 
ment.  which,  acting  upon  the  natural  instincts  by  which  children 
are  controlled,  drew  them  by  those  instincts  into  hidden  danger." 
These  cases  seem  to  reach  the  limit  of  liability.  They  go  beyond 
what  was  thought  to  be  the  limit  in  Siangan  v.  Atterton,  L.  R ,  1 
Exch.  230.  In  that  case  the  defendant  left  a  dangerous  machine, 
which  might  be  set  in  motion  by  any  passer  by,  unguarded,  in  a 
public  place.  The  plaintiff,  a  boy  four  years  old,  put  his  fingers  in 
the  machine  at  the  direction  of  his  brother,  seven  years  old,  whilst 
another  boy  was  turning  the  handle  which  moved  it,  and  his  fingers 
were  crushed.  The  court  held  that  the  plaintiff  could  not  maintain 
any  action  for  the  injury.  And  see  Hughes  v.  Macfie,  2  Hurl,  ft 
Colt  744.  The  case  at  bar  differs  very  much  from  the  three 
cases  previously  stated,  for  in  the  case  at  bar  the  cars,  instead  of 
being  left  unattended,  were  in  the  charge  of  the  driver  who  was 
in  the  act  of  driving  them,  so  that  there  was  nothing  done  to  en- 
courage the  trespass,  which  was  merely  the  result  of  a  momentary 
impulse.     Ordinarily  a  man  who  is  using  bis  property  in  a  public 
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place  is  not  obliged  to  employ  a  special  guard  to  protect  it  from 
the  intrusion  of  children,  merely  because  an  intruding  child  may 
be  injured  by  it.  We  hare  all  seen  a  boy  climb  up  behind  a  chaiae 
or  other  vehicle  for  the  purpose  of  stealing  a  ride,  sometimes  incur- 
ring a  good  deal  of  risk.  It  has  never  been  supposed  that  it  is  the 
duty  of  the  owner  of  such  vehicle  to  keep  an  outrider  on  purpose 
to  drive  such  boys  away,  and  that  if  he  does  not,  he  is  liable  to  any 
boy  who  is  injured  while  thus  secretly  stealing  a  ride.  In  such  a 
case  no  duty  of  care  is  incurred.  See  Lygo  v.  Jfewbold,  9  Exch. 
302;  and  the  remark  of  Blaokbden,  J.,  in  Autlin  v.  Great 
Wrsttm  Railway  Company,  L.  li.,  2  Q.  B.  442,  446,  and  yet  such 
a  case  is  very  much  like  the  case  at  bar.  There  are  some  risks,  in 
regard  to  which  a  child  ought  to  be  enlightened,  before  he  is  com- 
mitted to  the  chances  of  the  street. 

In  Hestanville  Passenger  Railway  Co.  v.  ConneU,  88  Penn.  St. 
530;  s.  c,  82  Am.  Rep.  47%,  the  plaintiff,  a  boy  between  six  and 
seven  years  old,  was  injured  in  an  attempt  to  climb  upon  the  front 
platform  of  a  horse  railroad  car  while  the  car  was  in  moderate 
motion.  The  car  was  a  car  used  for  suburban  travel,  and  accord 
ing  to  custom,  was  in  the  charge  of  no  one  but  the  driver,  who,  at 
the  time  of  the  accident,  was  engaged  on  the  rear  platform.  The 
court  held  that  the  railway  company  was  not  liable  for  the  injury, 
the  injury  having  resulted,  not  from  any  neglect  of  the  person  in 
charge,  "but  from  the  sudden  and  unanticipated  act  of  the  child 
itself."  "  It  may  be  assumed,"  say  the  court,  "that  a  child  old 
enough  to  be  trusted  to  run  at  large  has  wit  enough  to  avoid  ordi- 
nary- danger;  and  so  persons  who  have  business  on  the  streets  may 
reasonably  conclude  that  such  a  one  will  not  voluntarily  thrust 
itself  under  the  feet  of  their  horses  or  under  the  wheels  of  their 
carriages,  and  a  fortiori  may  they  conclude  that  they  are  not  tc 
provide  against  possible  damages  that  may  result  to  the  infant  from 
its  own  willful  trespass."  The  doctrine  of  this  case  is  well  sup- 
ported by  other  cases.  Morrissey  v.  Eastern  Railroad  Company, 
126  Mass.  377;  9.  c,  3D  Am.  Rep.  686;  Gavin  v.  City  of  Chicago, 
97  111.  66,  71;  3.  e,  37  Am.  Rep.  99;  McAlpin  v.  Powell,  70 
N.  Y.  126;  s.  c,  26  Am.  Rep.  562;  Bfi  How.  Pr.  163;  Snyder 
v.  Han.  &  St.  Joe.  R.  Co.,  60  Mo.  413.  These  are  all  cases 
of  injury  to  intrusive  or  trespassing  children,  in  which  the  defend- 
ants were  held  to  be  exempt  from  liability,  although  they  might 
have   prevented    the    injury,   becansc   the   kind   of    care   which 
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would  have  been  required  to  prevent  it  w&B  not  obligatory  upon 
them.  And  see  Zuebiadi  v.  Tarbell,  10  Allen,  385.  The  case 
at  bar  is  in  our  opinion  a  case  of  the  same  class.  The  defendant 
company  is  not  liable  for  the  injury  to  the  plaintiff  because  it  never 
iucurred  any  duty  or  obligation  of  care  to  him.  If  the  driver  had 
seen  the  boy  on  the  platform  it  might  have  been  his  dnty,  notwith- 
standing the  boy  was  a  mere  intruder,  to  stop  the  can  and  put 
him  safely  off.  If  the  driver  had  stopped  the  cars  so  as  to  afford 
the  boy  an  inviting  opportunity  to  get  on  them,  thus  tempting  his 
childish 'instinct,  it  might  have  been  his  duty  to  look  through  the 
cars  before  starting,  and  if  he  fonnd  the  boy  to  remove  him.  The 
case  presents  no  such  circumstances.  We  think  therefore  that  on 
this  point  there  was  no  evidence  on  which  the  ease  could  have 
been  properly  left  to  the  jury,  and  that  if  it  had  been  left  to  them 
and  they  had  fonnd  for  the  plaintiff  it  would  be  our  duty  to  set 
the  verdict  aside.  Therefore  the  nonsuit  was  rightly  granted. 
Brown  v.  European  4  N.  A.  Railway  Go.,  58  He.  384. 
Pditiond 
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ILL  to  set  aside  transfer  of   corporate   stock.     The   opinion 
states  the  case.     On  demurrer. 

Janus  M.  Ripley  o%  John  D.  Thurston,  for  complainant. 

RoUin  Mathewson  <£  Nathan  W.  LiitlsfUld,  tor  respondent. 

Ditrfhb,  0.  J.  Thin  is  a  suit  to  avoid  certain  transfers  of  cor- 
porate stock.  The  stock  was  attached  on  original  writ  in  an  action 
at  law  in  favor  of  the  complainant  and  one  John  T.  Maaran 
against  the  defendant  Burrough,  and  after  judgment  recovered 
against  Burrough  was  sold  on  execution  to  the  complainant.  The 
gtock  had  formerly  belonged  to  Burrough  and   had  stood   in  his 
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Mine  on  the  books  of  the  corporation,  bnt  had  been  transferred  on 
the  books  before  the  attachment.  The  bill  alleges  that  the  transfers 
were  made  by  Bnrrough  with  intent  to  hinder,  delay,  and  defraud 
his  creditors,  and  therefore  asks  to  have  them  avoided.  The  case  is 
before  us  now  on  demurrer  tinder  which  three  questions  have  been 
argued,  to-wit :  First,  does  our  statute  of  fraudulent  conveyances  ex- 
tend to  fraudulent  transfers  of  corporate  stock;  and  if  not,  second, 
areatich  transfers  void  as  against  creditors  at  common  law;  and 
third,  are  shares  of  corporate  stock  liable  to  attachment  and  to  sale 
on  execution,  if  they  do  not  stand  in  the  name  of  the  debtor.  The 
discussion  of  the  two  first  questions  discloses  some  diversity  of  de- 
cision. There  are  oases  which  apply  to  the  statute  a  very  liberal 
construction,  and  hold  that  it  extends  to  every  species  of  property 
which  is  liable  to  be  taken  by  legal  process  for  the  payment  of  debts, 
the  words  "goods  and  chattels  "  being  construed  so  as  to  include 
shares  of  corporate  stock  and  ohoses  in  action.  Sim*  v.  Thomas, 
12  A.  &  E.  536,  554;  Barrack  v.  M'Culloch,3  Kay  &  J.  HO;  Stokoe 
v.  Cowan,  29  Beav.  C37;  Pinkerton  v.  Manchester  dt  Lawrence  Rail- 
road, 42  N.  H.  424,  467.  This  construction  has  been  criticised  as 
too  lax  and  elastic.  Doyle  v.  Sleeper,  1  Dana,  531.  Other  cases 
hold  that  the  statute  is  simply  declaratory  of  the  common  law,  and 
that  any  transfer  of  property,  which  is  liable  to  execution,  if  made 
by  the  owner  with  intent  to  hinder,  delay  and  defraud  his  creditors, 
is  void  as  to  such  creditors  at  common  law.  Cadogan  v.  Ken- 
nmft,  2  Cowp,  482;  Sturtevani  v.  Ballard,  9  Johns.  337;  6  Am. 
Dee.  281;  Hamilton  v.  Russell,  1  Granoh,  309;  Clements  v.  Moon, 
«  Wall.  399,  813;  Blackman  v.  Wheaton,  13  Minn.  336;  Budttal  v. 
Wilder,  4  McCord,  294;  17  Am.  Dec.  744;  Peek  v.  Land,  2 
Oa.  1,  10;  Fox  v.  Hills,  1  Conn.  295;  LiBard  v.  McQee,  4  Bibb, 
165;  1  Story  Eq.  Jnr.,  §  352.  We  are  inclined  to  think  the  cases 
first  cited,  notwithstanding  the  criticism  on  them,  were  rightly  de- 
cided; bnt  if  not,  we  are  entirely  satisfied  of  the  correctness  of  the 
opinion  of  Lord  Maitspihld,  so  often  reiterated  by  learned  jurists 
and  judges,  that  "  the  principles  and  rules  of  the  common  law,  as 
now  universally  known  and  understood,  are  so  strong  against  fraud 
in  every  shape,  that  the  common  law  would  have  attained  every 
end  proposed  by  the  statute."  Cadogan  v.  Kennett,  3  Oowp.  432, 
434.  We  think  moreover  that  these  principles,  however  it  may  be 
*ith  the  statute,  are  not  limited  in  their  operation  by  any  procrus- 
tean  formula,  bat  that  whenever  any  kind  of  property,  tangible  or 
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intangible,  becomes  liable  to  be  taken  by  attachment,  or  execution 
for  debt,  they  immediately  extend  to  it  their  protection.  And  Bee 
Scott  v.  Indianapolis  Wagon  Works,  48  Iud.  75,  79. 

We  have  also  come  to  the  conclusion  that  the  shares  at  stock 
were  liable  to  be  attached  and  to  be  sold  on  execution,  notwith- 
standing their  prior  transfer,  if  the  transfer  was  fraudulent  and 
void.  It  ie  true  the  statute  directs,  that  in  case  of  attachment  oa 
original  writ  or  mesne  process,  the  proper  officer  of  the  corporation 
shall  render  to  the  court  an  account  on  oath  of  what  stock  or  shares 
the  defendant  had.  Gen.  Stat.  K.  I.,  chap.  197,  §  9;  Pub.  Stat. 
R  I.,  chap.  208,  §9.  From  this  it  may  be  inferred  that  it  was  con- 
templated by  the  statute  that  the  shares  when  attached  should  be 
in  the  name  of  the  defendant.  Doubtless  this  is  what  would  ordi- 
narily occur,  but  we  do  not  think  the  inference  that  it  must  occur 
to  make  the  attachment  valid  is  warranted.  The  statute  directs 
the  affidavit,  but  it  does  not  provide  that  a  neglect  to  make  it 
either  invalidates  the  attachment  or  subjects  the  corporation  to 
any  liability.  The  language  in  Folk  v.  Flint,  12  R.  I.  14,  is  too 
broad.  It  is  provided  in  Gen.  Stat.  R.  I.,  chap.  213.  §  20;  Pub. 
Stat.  R.  I.,  chap.  223,  §  22,  that  shares  of  stock  may  be  taken  and 
sold  on  execution  without  any  previous  attachment,  and  in  such  a 
case  no  affidavit  is  required.  Corporate  stock  has  long  been  at- 
tachable, Digest  of  1822,  p.  163;  but  until  quite  recently  it  could 
not  be  attached  on  original  writ  unless  the  defendant  was  out  of 
the  State  or  concealed  within  it  so  that  he  could  not  be  personally 
served.  It  is  probable  therefore  that  the  primary  purpose  of  the 
affidavit  was  to  show  whether  there  was  any  stock  to  be  attached 
to  give  the  court  jurisdiction.  The  statutes,  whether  they  relate 
to  attachment  or  levy,  all  of  them  designate  the  stock  simply  as 
the  stock  of  the  defendant,  not  as  stock  standing  in  his  name 
The  question  is  whether  the  stock  of  a  debtor,  which  he  has  trans- 
ferred in  fraud  of  his  creditors,  is  not  still  as  to  them  the  stock  of 
the  debtor,  the  same  as  the  real  estate  of  a  debtor,  which  he  hat 
conveyed  away  in  fraud  of  his  creditors,  is  still  as  to  them  his  real 
estate  and  may  be  attached  or  levied  upon  as  such.  The  transfer  being 
void  as  against  creditors,  can  it  not  be  treated  by  them  as  a  nullity? 
We  can  see  no  good  reason  if  we  look  simply  to  the  language  of  the 
statute  why  this  view,  which  is  the  logical  view  and  the  view  which 
obtains  in  regard  to  real  estate  and  tangible  personal  property,  should 
not  be  taken.     Is  there  any  reason  why  if  we  look  beyond  the  statute 
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to  the  character  of  the  property  this  view  should  not  be  taken?  It 
may  be  thought  that  such  attachments  and  levies,  if  upheld,  will 
expose  the  corporation  and  innocent  third  persons  to  jeopardy  and 
fraud.  We  think  the  corporation  has  notice  enough  by  the  pro- 
cedure prescribed  for  attachment  or  levy  to  put  it  on  inquiry,  and 
is  therefore  protected  if  vigilant.  Doubtless  there  is  danger  to 
innocent  third  persons.  The  fraudulent  transferee  having  a  certi- 
ficate may  sell  the  stock  after  attachment  or  levy  to  a  bona  fide  pur- 
chaser, who  buys  trusting  to  the  certificate.  There  is  the  same  or 
nearly  the  same  danger  however  when  there  has  been  no  fraudulent 
transfer;  for  a  debtor  whose  stock  standing  in  his  own  name  has 
been  attached  or  levied  on  still  retains  his  certificate,  and  may  sell 
his  stock  to  a  bona  fide  purchaser,  who  buys  in  ignorance  of  the  levy 
or  attachment  trusting  to  the  certificate.  It  seems  clear  therefore 
that  these  dangers  afford  no  sufficient  reason  for  any  distinction  in 
this  respect  between  corporate  stock  and  other  personal  property. 
The  defendant  calls  our  attention  to  the  case  of  Van  Norman  v.  Jack- 
ton  Circuit  Judge,  45  Mich.  204,  in  which  it  was  decided  that  under 
the  statute  of  Michigan,  shares  of  corporate  slock  are  not  liable  to 
attachment  or  levy  on  writ  or  execution  unless  they  stand  in  the 
name  of  the  defendant  in  such  writ  or  execution.  The  decision 
however  seems  to  rest  mainly  on  certain  words  or  phrases  and  on  a 
provision  in  the  Michigan  statute  which  are  not  in  ours.  The  pro- 
vision referred  to  makes  it  the  duty  of  the  officer  selling  the  stock 
to  leave  a  certified  copy  of  the  execution  and  of  his  return  thoreon 
with  the  corporation,  and  thereupon  entitles  the  purchaser  to  a  cer- 
tificate of  the  shares  bought  by  him  upon  paying  the  fees  therefor 
and  for  recording  of  the  transfer.  Such  a  provision  imports  that 
the  title  must  pass  by  the  sale,  and  therefore  implies  almost  of 
necessity  that  the  shares  of  stock  to  be  liable  to  the  sale  must  stand 
m  the  name  of  the  debtor  so  that  no  question  of  fraud  can  remain 
(oi  settlement.  Our  statute  simply  requires  the  corporation  to 
record  the  sheriffs  deed,  it  does  not  require  the  corporation  to  recog- 
nize the  purchaser  as  a  stockholder  by  issuing  a  certificate  of  stock 
to  him.  Under  a  statute  of  Indiana  corporate  stock  may  be  token 
on  execution.  In  Scott  v.  Indianapolis  Wagon  Works,  43  Ind,  75, 
79,  which  was  a  suit  in  equity  by  a  judgment  creditor  for  stock 
fraudulently  transferred  by  the  debtor,  the  court,  while  sustaining 
the  suit,  remarked  that  "  notwithstanding  the  transfer  of  the  stock 
by  ihe  execution  defendant,  the  sheriff  may  still  levy  upon  and  sell 
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it,  when  it  has  been  fraudulently  assigned  by  the  debtor."    See  aim 
State  v.  Warren  Foundry  A  Machine  Oo.,  33  N.  J.  L.  439. 

The  defendants  contend  that  the  complainant,  as  purchaser  at  the 
execution  sale,  cannot  maintain  a  suit  in  equity  to  avoid  the  trans- 
fers as  fraudulent.  They  contend  that  if  such  a  suit  was  to  be 
brought  it  should  have  been  brought  by  the  complainant  and  his  co- 
plaintiff  at  law  as  judgment  creditors  in  aid  of  their  execution,  after 
levy  and  before  sale,  so  that  a  fair  sale  could  have  been  bad.  There 
is  some  plausibility  in  this  argument,  for  doubtless  the  stock  would 
have  sold  better  if  the  transfers  had  been  first  avoided;  but  if  the 
transfers  are  fraudulent  the  defendants  are  to  blame  for  their  being 
30,  and  therefore  if  they  suffer  in  consequence  of  it.  they  have  no 
right  to  complain.  Rildreth  v.  Sands,  3  Johns.  Oh.  35,  50.  The 
oases  are  in  conflict  upon  the  question  whether  equity  will  aid  a  pur- 
chaser of  real  estate  at  an  execution  sale  by  avoiding  conveyances 
previously  made  by  the  judgment  debtor  in  fraud  of  his  creditors. 
There  are  cases  which  bold  that  the  purchaser  is  as  much  entitled 
after  sale,  as  the  creditor  before  sale,  to  maintain  the  suit  Hildreih 
v.  Sands,  3  Johns.  Oh.  35;  Sand*  v.  Rildreth,  14  Johns.  493; 
Oattman  v.  Perrie,  47  Miss.  181;  Puttiam  v.  Taylor,  50  Miss.  551; 
Frakes  v.  Brown,  3  Blackf.  395;  Harrison  v.  Kramer,  3  Iowa,  543; 
Oerrish  v.  Mace,  9  Gray,  385;  Murphy  v.  Orr,  39  111.  389;  lappa* 
v.  Boons,  11  N.  H.  311.  On  the  other  hand  there  are  oases 
which  hold  that  equity  will  not  interpose,  or  at  least  not  until 
the  purchaser  has  first  obtained  possession  at  law.  Oranton  v. 
Smith,  47  Mich.  189;  Thigpm  t.  Pitt,  1  Jones  Bq.  49;  Smith's 
Executor  v.  Cochrell,  66  Ala.  64.  The  ground  on  which  courts 
that  refuse  aid  do  so  is  that  the  action  of  trespass  and  ejectment 
for  possession  affords  an  adequate  remedy  at  law.  In  the  ease  at 
bar  the  complainant  cannot  maintain  any  action  at  law  against  the 
fraudulent  transferee  for  possession,  and  if  he  has  any  remedy  at  all 
at  law,  be  has  no  adequate  remedy.  We  think  therefore  that  what- 
ever the  true  role  may  be  in  regard  to  purchasers  of  real  estate,  the 
suit  here  should  be  maintained. 
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/^ASE  stated.     The  opinion  sets  it  forth. 

James  Tillinghatt,  for  Samuel  D.  Brown. 
John  F.  Lonsdale,  for  Russell  M.  Lamed. 

Caxfuttxb,  J.  This  is  a  case  stated,  by  which  it  appears  thai 
William  Brown  died  August  14, 1864,  being  the  owner  of  seventeen 
shares  of  the  capital  stock  of  the  Western  Railroad  Company,  and 
leaving  a  will  by  which  be  gave  to  his  wife  Abby  S.  Brown,  daring 
her  life,  "  the  use  and  improvement,  rent,  interest  and  income  "  of 
all  his  estate,  with  devises  and  bequests  of  the  residue,  and  that 
Samuel  D.  Brown  is  administrator  de  bonis  mm  on  said  estate;  after 
the  death  of  William  Brown  and  daring  the  life  of  bis  widow  the 
company  distributed  among  its  stockholders  new  and  additional 
shares  of  its  capital  stock,  whereby  five  such  shares  were  issued  to 
the  estate  of  William  Brown,  pursuant  to  the  following  vote  of  the 
directors  of  the  company: 

"Toted,  that  the  capital  stock  of  this  corporation  be  increased 
by  the  issue  of  twenty  thousand  new  shares,  and  that  the  treasurer 
be  directed  to  distribute  on  and  after  July  10,  to  the  stockholders 
of  record  at  the  close  of  business  on  Saturday,  the  8th  inat.,  the 
number  of  foil  shares  to  which  they  may  be  respectively  entitled, 
in  the  proportion  of  three  new  to  ten  old  shares." 

There  was  another  vote  providing  for  fractional  rights  to  the  new 
■hares. 

Both  said  votes  were  passed  in  conformity  with  the  recommen- 
dations of  tbe  report  of  a  committee  of  the  directors  made  to  the 
fall  board  of  June  4,  1867,  which  set  forth  that  "the  large  con 

•  Bee  Mtilen  v.  Gtterrard  (67  Ga.  364),  44  Am.  Bep.  730;  Vinton' t  Apptal  (90 
Peon.  St.  434).  44  Am.  Rep.  116;  liic/iar-Uvn  v.  itoAonhm  (75  Me.  570),  4ft 
Am.  Bep.  488. 
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tingent  fund  of  the  corporation  which  to  a  great  extent  has  already 
gone  into  the  construction  of  the  road,  the  virtual  extinguishment 
of  the  debt  of  $1,000,000  to  the  city  of  Albany  by  the  sinking  fund 
provided  for  its  payment,  releasing  the  income  of  the  road  from  the 
payment  of  interest  on  these  bonds  and  contribution  to  the  fund, 
aside  from  other  considerations  which  might  well  be  urged,  but 
which  it  is  not  necessary  now  to  present,  tally  require,  as  in  justice 
to  the  stockholders,  that  20,000  new  shares  of  stock  shall  be  issued 
and  distributed  according  to  the  provisions  of  the  votes "  above 
referred  to. 

Abby  S.  Brown  died  January  7,  1882,  having  received  all  the 
dividends  upon  all  said  shares,  old  and  new,  which  were  declared 
during  her  life,  and  never  having  exercised  as  to  any  of  the  sharea 
a  certain  power  of  sale  which  was  given  her  by  the  will  of  her  hus- 
band; and  Russell  M.  Lamed  is  executor  of  her  will. 

The  question  submitted  is  whether  said  five  new  shares  of  stock 
belong  to  the  estate  of  William  Brown  as  accretions  to  the  principal 
or  to  the  estate  of  Abby  S.  Brown  as  income  thereof. 

The  only  question  necessary  now  to  be  decided  is  whether 
sharea  of  stock  distributed  to  the  stockholders  of  a  corporation 
are  to  be  taken  as  income  and  belong  to  the  life  tenant  We 
think  they  are  not  to  be  so  taken.  Snob,  a  distribution  of  shares 
is  in  no  proper  sense  a  dividend.  The  surplus  property  of  the 
corporation,  which  is  represented  by  such  stock,  is  still  retained  by 
the  corporation  and  managed  and  applied  in  the  prosecution  of 
the  business.  Nor  is  the  value  of  the  stock  held  by  any  indi- 
vidual stockholder  in  any  wise  changed  by  such  disposition;  ha 
has  a  greater  number  of  shares,  but  each  share  is  of  proportion 
ately  less  value.  In  fact  the  only  purpose  of  the  transaction  is  to 
subserve  the  convenience  of  the  company  by  setting  apart  per- 
manently, in  its  accounts  as  capital,  such  part  of  the  property 
which  it  has  been  determined  permanently  to  retain  in  the  busi 
ness;  and  perhaps  still  further  to  promote  the  convenience  of  the 
stockholder,  by  bringing  the  nominal  value  of  his  shares  nearer  to 
their  actual  value,  and  by  enabling  the  property  to  be  more  readily 
divided  for  purposes  of  distribution  by  sale  or  otherwise.  The 
relation  of  the  stockholder  to  the  corporation  remains  unchanged 
except  in  form.  Such  a  readjustment  of  accounts  and  evidences 
of  property  cannot  be  said  to  result  in  income  or  proceeds  from 
l  he  stock  such  as  would  belong  to  the  life  tenant.     Mi  not  v.  /V/mc, 
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99  Mass.  101 ;  and  compare  the  discussion  of  this  and  an  allied 
question  in  2  Perry  Trusts,  §§  544,  545. 

Entirely  consistent  with  this  view,  as  it  seems  to  as,  are  the 
cases  of  Leland  v.  Hay  den,  102  Mass.  542,  where  a  corporation 
bought  in  the  market  shares  of  its  own  stock  and  distributed  them 
m  a  dividend,  and  they  were  held  to  belong  to  the  life  tenant; 
Heard  v.  Eldredge,  109  Mass.  258;  8.  0.,  12  Am.  Rep.  687,  which 
holds  that  a  cash  dividend  of  money  belongs  as  principal  to  the 
remainderman  in  a  case  where  tho  money  so  divided  has  been  re- 
ceived as  compensation  for  part  of  the  real  estate  of  the  corporation 
taken  by  right  of  eminent  domain ;  Qiffordv.  Thompson,  115  Mass. 
478,  where  a  corporation  sold  out  its  whole  property  and  paid  out 
the  proceeds  under  the  form  of  a  dividend,  and  the  sum  so  paid 
oat  was  held  to  be  capital  and  not  income;  and  Parker  v.  Mason, 
8  R.  I.  427,  where  the  bank  had  reduced  the  par  value  of  its  shares 
in  consequence  of  certain  supposed  losses,  and  on  recovery  of  the 
Bums  supposed  to  have  been  lost,  issued  additional  stock  to  the 
stockholders,  and  it  was  held  that  the  new  shares  were  to  be  treated 
as  capital. 

There  are  however  cases  which  decide  that  surplus  profits  dis- 
tributed in  the  form  of  new  shares  of  stock  issued  for  that  pur- 
pose, belong  to  the  tenant  for  life.  Clarisonv.  Clarkeon,  18  Barb. 
646;  Van  Daren  v.  Olden,  19  X.  J.  Eq.  176.  Bnt  in  those 
cases  it  does  not  appear  that  either  party  raised  the  question  which 
we  are  now  required  to  decide.  In  those  cases  the  remainderman 
claimed,  on  the  authority  of  Brander  v.  Brander,  4  Ves.  Jr.  800. 
and  similar  cases,  that  extra  dividends,  in  whatever  form  declared, 
were  to  be  taken  as  part  of  the  principal.  Such  was  apparently  the 
scope  of  the  decision  in  Brander  v.  Brander,  since  in  that  case  it 
is  to  be  noted  that  the  dividend  was  to  be  paid  not  in  stock  of  the 
bank  but  in  annuities  which  were  the  property  of  the  bank;  but 
the  doctrine  of  that  case  was  doubted  by  Lord  Eldon  in  Barclay 
v.  Wainewright,  14  Yes.  Jr.  66,  and  overruled  in  Price  v.  Ander- 
son, 15  Sim.  473,  decided  in  1847,  and  in  other  English  cases  since 
decided,  as  well  as  by  the  above  cited  cases  in  New  York  and  New 
Jersey.  In  Pennsylvania  the  doctrine  of  Brander  v.  Brander  was 
affirmed  in  Barp's  Appeal,  28  Penn.  St.  368,  but  the  court  confine 
themselves  to  the  discussion  of  that  doctrine,  and  the  distinction 
established  by  the  decision  relates  solely  to  the  time'  when  the 
profits  were  earned.     It  was  not  contended  that  a  division  of  sur- 
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plai  in  the  form  of  new  stock  oould  in  no  event  be  payable  to  the 
life  tenant,  and  the  decision  therefore  affords  no  aid  in  determin- 
ing the  question  now  before  us. 

It  is  to  be  observed  that  there  are  two  further  questions  inti- 
mately connected  with  this  subject,  and  which  were  somewhat  dis- 
cussed by  counsel  in  the  argument  of  this  case.  The  first  is  whether 
in  the  case  of  dividends  properly  so  called,  that  is  in  case  of  dis- 
tributions of  cash  or  property  separated  from  the  remaining;  prop- 
erty of  the  corporation,  and  paid  out  or  transferred  to  the  stock- 
holders for.  their  own  use,  the  court  will  look  into  the  source  from 
which  such  money  or  property  has  arisen  for  the  purpose  of  de- 
termining whether  it  is  to  be  considered  as  income  or  as  principal. 
The  second  question  is  whether,  in  case  of  such  distributions  as  are 
last  above  described,  it  is  competent  for  the  corporation,  by  desig- 
nating the  payment  as  a  bonus  or  extra  dividend  or  otherwise,  to 
determine  the  disposition  of  the  money  or  property  so  distributed 
as  between  life  tenant  and  remainderman.  We  do  not  think  these 
questions  are  submitted  to  us  in  this  case,  and  we  have  therefore 
not  decided  them. 

Our  conclusion  is  that  the  shares  in  question  belong  to  the  ad- 
ministrator on  the  estate  of  William  Brown. 

Decret  accordingly. 


Gebbnb  v.  Ebsotb. 

{UK.  L3M.) 

JvAgmmt  —  reacMng  6/utte*  in  actio*. 

In  the  absence  of  fraud,  tragi,  or  other  ground  of  equitable  relief,  o 
statutory  jurisdiction,  judgment  creditors  cannot  roach  aUaw  to 
their  debtors  by  equity  proceedings. 


B 


ILL  for  discovery,  account  and  satisfaction  of  judgment.     The 
opinion  states  the  case.     On  demurrer. 


John  D.  Thurston,  for  complainant. 

Charles  A.  Wilson  &  Thomas  A.  Joncket,  for  respondent. 
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Mattbson,  J.  This  is  a  bill  by  which  a  judgment  creditor  seeks 
to  subject  to  the  payment  of  his  claim  a  debt  due  to  his  debtor,  bat 
made  payable  by  the  debtor  to  his  wife.  The  bill,  after  alleging 
that  on  the  26th  of  March,  1881,  the  respondent  Samuel  D.  Keene 
was  indebted  to  the  complainant  by  promissory  notes  and  otherwise, 
the  suing  out  by  the  complainant,  on  that  day,  of  a  writ  against 
Keene,  returnable  at  the  ensuing  June  term  of  the  Conrt  of  Com- 
mon Pleas,  and  the  recovery,  by  the  complainant,  of  a  judgment 
against  Keene,  for  13,500  debt  and  (12.60  costs,  at  the  following 
September  term  of  that  court,  the  issuing  of  an  execution  on  the 
judgment,  on  the  26th  of  June,  1883.  and  the  return  of  the  same 
by  the  officer  charged  with  its  service,  nulla  bona,  avers,  on  infor- 
mation and  belief,  that  since  the  accruing  of  the  complainant's 
debt,  the  respondent  Samuel  D.  Keene  has  been  the  owner  of  let- 
ters patent,  No.  329366,  for  an  "  Improvement  in  the  Art  of  Clean- 
ing and  Opening  Spinners'  Staples;"  that  on,  to-wit,  the  24th  of 
July,  1882,  Keene  entered  into  a  contract  with  the  respondents  Rich- 
mond  &  Co. ,  whereby  they  were  to  engage  in  the  business  of  cleaning 
cotton  waste,  under  said  letters  patent,  and  whereby  Keene  was  to 
receive,  as  compensation,  one  cent  per  pound  for  all  waste  cleaned 
by  the  patented  process,  and  on  the  1st  of  August,  1883,  one-half 
of  the  net  profits  realized  from  the  business ;  the  same  to  be  paid 
over  to  his  wife,  the  respondent  Eglantine  D.  C.  Keene.  The 
bill  further  avers  that  the  provision  in  the  contract  for  the  pay- 
ment of  the  one-half  of  the  net  profits  of  the  business  to  the  wife 
of  Keene  was  entirely  without  consideration  moving  from  her, 
»nd  that  the  arrangement  for  such  payment  was  made  by  Keene 
for  the  purpose  of  hindering,  obstructing,  and  defeating  the  com- 
plainant in  the  collection  of  his  debt.  The  bill  also  avers,  on  in- 
formation and  belief,  that  the  profits  accruing  from  the  business 
amount  to  a  large  sum,  but  to  what  sum  the  complainant  is  igno- 
rant, and  prays  for  a  discovery,  an  account,  for  a  decree  that  Rich- 
mond &  Co.  pay  to  him  one-half  of  such  profits,  or  so  much  thereof 
u  shall  be  required  to  satisfy  his  judgment,  for  an  injunction,  and 
for  general  relief. 

The  respondent  Samuel  D.  Keene  has  demurred  to  the  bill. 

It  is  not  claimed  that  there  was  any  fraud  on  the  part  of  Rich- 
mond ft  Co.  id  the  making  of  the  contract,  but  only  that  Keene's 
intent  in  making  his  half  of  the  profits  payable  to  hi.j  wife  was 
fraudulent.  This  milking  of  the  profits  payable  to  her  however  if 
Vor..  LI  —  51 
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wo  correctly  construe  the  contract,  as  alleged  in  the  bill,  did  not 
amount  to  an  assignment  of  the  profits  to  her  ;  nor  did  it  create  a 
trust  by  which  Richmond  &  Co.  became  bound  to  pay  them  to  ber. 
It  was  merely  a  direction  by  Keene  for  the  payment  of  them  to 
her,  revocable  by  him,  before  payment,  at  his  pleasure.  There 
was  therefore  no  alienation  by  Keene  of  his  share  of  the  profits, 
but  it  remained  subject  to  his  disposition  and  control  and  liable  to 
attachment,  by  trustee  process,  for  his  debts.  It  follows,  that  the 
intent  of  Keene  in  making  his  half  of  the  profits  payable  to  his 
wife  was  immaterial,  since  the  making  it  so  payable  did  not  hin- 
der, delay,  or  obstruct  this  complainant  in  the  collection  of  his 
claim. 

This  being  so,  the  question  arising  on  the  demurrer  is,  whether 
the  complainant  can,  by  this  proceeding,  reach  the  money  due 
Keene  under  the  contract  and  apply  it  to  the  payment  of  his  claim; 
or  in  other  words,  whether  in  the  absence  of  fraud,  trust,  or  other 
ground  of  equitable  jurisdiction,  a  judgment  creditor  is  entitled  to 
the  aid  of  a  court  of  equity  to  subject  a  chose  in  action*  of  his 
debtor  to  the  payment  of  the  judgment  debt. 

The  right  of  a  judgment  creditor  to  the  assistance  of  equity  in 
reaching  those  assets  of  his  debtor  which  are  not  tangible  and 
which  cannot  be  taken  on  execution,  such  as  stock,  money  in  tbe 
funds,  and  choses  in  action,  has  been  much  discussed,  and  has  given 
rise  to  considerable  diversity  of  opinion.  The  cases  in  which  it 
has  been  most  frequently  considered  have  been  those  in  which  an 
insolvent  debtor  has  made  a  voluntary  settlement,  or  conveyance, 
or  other  dispositon  of  this  species  of  property,  alleged  to  be  in 
fraud  of  the  rights  of  creditors.  Its  discussion  therefore  has  been 
intimately  associated  with  the  discussion  of  the  question,  whether 
or  not  snch  conveyance  or  disposition  cume  within  the  provisions 
of  the  statutes  against  fraudulent  conveyances. 

The  early  cases  in  England,  in  which  the  courts  exercised  the 
jurisdiction  in  favor  of  the  creditor,  were  of  this  character.  Smiiher 
v.  Lewis,  1  Vern.  398;  Taylor  v.  Jones,  3  Atk.  600;  King  t.  D%- 
pine,  2  Atk.  603,  note;  King  v.  Marisaal,  3  Atk.  192;  EdgeU 
v.  Haywood,  3  Atk.  352;  Horn  v.  Horn,  Amb.  79;  Partridge  v. 
Gopp,  Amb.  596,  698,  also  1  Eden,  163,  168.  Subsequently  how- 
ever even  in  this  class  of  cases,  the  jurisdiction  was  denied.  Dun- 
das  v.  Dutens,  1  Ves.  Jr.  196,  198;  2  Cox,  240;  CaiUard  v.  Bsl- 
wick,   1  Anstr.  381,  385;  Xrrntes  v.    Corrock,  9  Ves.  Jr.   188,  189  : 
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Rider  v.  Kidder,  10  Yes.  Jr.  300,  368 ;  Bank  of  England  v. 
Lunn,  15  Yes.  Jr.  569,  577;  McCarthy  v.  Gould,  1  B.  &  Beatty, 
387,  389,  390;  Qrogan  v.  Qwie,  2  B.  &  Beatty,  230,  233;  Grey  v. 
Pearha,  18  Ves.  Jr.  197;  0««y  v.  £»»«,  7  Price,  274,  376,  277  ; 
Oockrane  v.  Chambers,  cited  in  note  to  i/or^i  v.  Horn,  Amb.  79  ; 
MalJunos  v.  .Aawr,  1  Cox,  278,  280.  The  reasons  which  led  the 
courts  to  deny  the  jurisdiction  were,  that  the  statute  of  Elizabeth 
was  not  intended  to  enlarge  the  remedies  of  creditors,  nor  to  sub 
ject  to  execution  any  property  not  already  liable  thereto;  that  the 
kinds  of  property  in  question  were  not  liable  to  execution  at  law, 
and  equity  had  no  power  to  grant  execution  in  aid  of  the  infirmity 
of  the  law;  hence  it  would  be  an  idle  proceeding  to  set  aside  a  con- 
veyanoe  which  when  set  aside  would  leave  the  property  in  the  name 
and  control  of  the  debtor,  where  it  could  not  be  touched.  In 
Dundax  v.  Dutms,  1  Yea.  Jr.  196,  199,  Lord  Thuelow  asks : 
"  la  there  any  case  where  a  man  having  stock  in  his  own  name  has 
been  sued  for  the  purpose  of  having  it  applied  to  satisfy  cred- 
itors ?"  And  he  proceeds:  "  These  things,  snch  as  stock,  debts, 
etc,  being  choses  in  action,  are  not  liable.  They  could  not  be 
taken  on  a  levari  facial.  *  *  *  If  the  court  was  of  opinion 
*  *  *  that  there  was  any  lien  npon  the  stock,  by  which  it  was 
capable  of  being  affected,  that  might  be  the  foundation  of  it;  but 
if  not,  it  is  quite  new  to  me  that  this  court  can  touch  it.  I  have 
never  heard  of  such  a  thing."  In  Grogan  v.  Cookt,  2  B.  4  Beatty, 
230,  233,  Lord  Mask-jobs,  referring  to  the  case  of  Dundas  v.  Du- 
lens,  reports  Lord  Thurlow  as  having  said:  "The  opinion  in 
Born  t.  Horn  is  so  anomalous  and  unfounded  that  forty  such 
opinions  would  not  satisfy  me.  It  would  be  preposterous  and  ab- 
surd to  set  aside  an  agreement  which  if  set  aside  leaves  the  stock 
in  the  name  of  a  person  where  yon  could  not  touch  it."  Again,  in 
Nantes  v.  Corrode,  9  Yea.  Jr.  188,  Lord  Eldon  says:  "In  this 
case  the  property  is  only  stock,  and  there  is  no  instance  of  this 
court  giving  execution  against  stock,  bo  nomine,  upon  which  there 
is  no  lien;"  and  in  Bank  of  England  v.  Lunn,  15  Yes.  Jr.  5(39, 
677,  he  beld  that  stock  was  not  liable  to  the  payment  of  debts 
daring  the  life-time  of  the  proprietor  in  any  way  except  under  a 
commission  in  bankruptcy 

In  this  country,  no  cases  have  been  more  frequently  cited  in  sup- 
port of  the  exercise  of  the  jurisdiction  than  Bayard  v.  Hoffman, 
4  Johns.  Ch.  450,  and  Spader  v  Davis,  5  Johns.  Ch.  280,  the  lat- 
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tor  appearing  also  by  the  name  of  Hodden  v.  Spader,  20  Johns. 
o64,  562.  In  the  former  Chancellor  Kekt  admitted  the  plausi- 
bility of  the  reasoning  by  which  the  doctrine  is  maintained  that  a 
voluntary  settlement  of  property  which  a  creditor  could  not  reach 
by  legal  process,  in  case  no  settlement  had  been  made,  is  nut 
within  the  statute  of  Elizabeth,  and  therefore  good  against  cred- 
itors, even  if  made  by  an  insolvent  debtor;  bat  he  thought,  that 
doctrine  too  encouraging  to  fraudulent  alienations,  since  a  debtor 
under  the  shelter  of  it  might  convert  all  bis  property  into  stock 
and  settle  it  upon  his  family  in  defiance  of  his  creditors  and  to  the 
utter  subversion  of  justice.  For  this  reason  he  felt  inclined  to 
follow  the  authority  of  Taylor  v.  Jonee,  $  Atk.  600,  which  he  con- 
sidered the  leading  case  among  the  early  English  cases' in  favor  of 
the  creditor.  In  that  suit  a  bill  was  filed  to  have  the  debts  due  to 
the  plaintiff  paid  out  of  stock  comprised  in  a  voluntary  settlement 
and  vested  in  trustees  for  the  benefit  of  the  defendant  for  life,  of 
his  wife  for  life,  and  then  for  the  benefit  of  his  children.  The 
money  so  vested  was  a  legacy  left  the  husband  after  marriage. 
The  master  of  the  rolls,  Foetescok,  held  the  settlement  fraudulent 
and  void,  under  the  13  Elizabeth,  as  to  creditors  both  before  and 
after  the  marriage,  and  decreed  the  trust  estate,  the  stock,  to  be 
sold  and  applied  to  the  payment  of  the  creditors.  The  chancellor 
did  not  however  find  it  necessary  to  determine  the  point  in  Bayard 
v.  Hoffman,  bat  decided  that  case  on  another  ground. 

Spader  v.  Davis  was  a  case  in  which  an  insolvent  debtor  had 
made  two  assignments  of  his  stock  of  goods,  which  if  not  originally 
void  aa  made  with  intent  to  hinder,  delay  and  defraud  creditors, 
had  become  void  by  reason  of  the  refusal  of  the  creditors  to  accede 
to  the  oppressive  terms  therein  proposed.  The  assignee  had  sold 
the  property  in  pursuance  of  the  second  assignment,  and  after  the 
expiration  of  the  time  for  the  acceptance  by  the  creditors  of  the 
terms  proposed,  held  the  proceeds  of  the  sale  and  other  moneys 
assigned  to  him  in  like  manner  in  trust  for  the  debtor,  to  whom 
be  had  paid  from  time  to  time  various  sums.  At  the  filing  of  tho 
bill  there  remained  in  the  hands  of  the  assignee  a  balance  which 
the  chancellor  decreed  should  he  paid  to  the  plaintiff 's  solicitor 
with  interest  and  costs,  or  that  execution  should  issue,  etc.  The 
defendants  appealed  from  this  decree,  which  was  affirmed  by  the 
Court  of  Errors.  Justice  Wood  worth,  in  giving  the  opinion  of 
the  majority  of  the  court,  held  that  the  right  of  the  judgment 
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creditor  to  the  interposition  of  the  court  depended  on  the  fact  that 
he  had  pursued  his  remedy  as  far  as  he  could  at  law.  He  says, 
Hodden  v.  Spader,  20  Johns.  654,  569,  "  If  I  have  rightly  under- 
stood the  former  oases,  it  does  not  appear  to  be  indispensably  nec- 
essary that  the  property  might  be  taken  on  execution;  but  the  broad 
principle  is  supported  that  stock  may  be  reached  in  equity  where 
the  plaintiff  has  pursued  his  remedy  as  far  as  he  can  at  law."  He 
accordingly  laid  down  the  broad  doctrine  that  a  court  of  chancery 
has  power  to  assist  a  judgment  and  execution  creditor  to  discover 
and  reach  the  property  of  his  debtor,  in  whosesoever  hands  it  has 
been  placed,  oat  of  reach  of  an  execution  at  law,  and  that  it  makes 
no  difference  whether  the  property  of  the  debtor  consists  of  ohoses 
in  action,  money  or  stock;  for  the  court  can  compel  the  debtor,  or 
his  trustee,  to  pay  it  over  to  the  creditor,  and  can  direct  a  transfer 
and  sale  of  the  stock  for  the  benefit  of  the  creditor. 

We  think  that  Justice  Woodworth  was  mistaken  in  his  infer- 
ence, that  the  ground  on  which  the  former  cases  rested  the  juris- 
diction was  that  the  creditor  had  exhausted  his  remedy  at  law. 
We  are  rather  inclined  to  believe  that  it  will  be  found  on  examina- 
tion that  the  previous  cases  in  which  relief  had  been  granted  con- 
tained some  element  of  fraud,  or  trust,  or  were  bills  to  reach  equit- 
able interests  in  property;  and  that  the  courts,  in  giving  relief,  pro- 
ceeded only  upon  the  usual  grounds  of  equitable  jurisdiction.  If 
this  be  so,  it  follows  that  the  doctrine  of  Hadden  v.  Spader,  in  so 
far  as  it  authorizes  the  interference  generally,  by  a  court  of  equity, 
with  the  debts  and  other  choses  in  action  of  the  debtor,  or  in  other 
words,  with  the  assets  of  the  debtor  which  are  purely  legal,  is  erro- 
neous. 

Justice  Platt,  who  gave  a  separate  opinion,  limited  the  applica- 
tion of  the  doctrine  to  those  cases  wherein  the  trustee  received  goods 
liable  in  themselves  to  execution,  under  circumstances  which  imply 
fraud,  in  fact  or  in  law,  against  creditors. 

In  Egbert*  v.  Pemberton,  7  Johns.  Ch.  308,  399,  Chancellor  Kent 
remarked  that  the  cases  of  Bayard  v.  Hoffman  and  Spader  v.  Davie 
only  applied  to  property  held  in  trust  for  the  debtor,  and  did  not 
authorize  a  general  interference  with  the  debts  due  to  him.  He 
then  preceded  to  give  reasons  why  a  judgment-debt  should  stand  on 
a  different  footing  from  other  debts,  and  might  perhaps  be  regarded 
«  property  held  in  trust  by  the  debtor,  and  he  therefore,  though 
with  considerable  doubt  and  hesitation,  granted  the  injunction 
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moved  for,  bo  far  as  it  related  to  the  judgment  debts  doe  to  the  de- 
fendant, with  a  disposition  to  have  the  point  more  fully  discussed, 
if  the  defendant  should  think  proper  to  raise  it  by  his  answer. 

Eren  Chancellor  Walworth,  who  seems  to  have  been  inclined 
to  press  the  jurisdiction  to  its  utmost  limits,  in  pronouncing  the 
opinion  of  the  court,  as  Circuit  judge,  in  Weed  v.  Peine,  9  Cow. 
732,  723,  says:  "  It  must  be  admitted  that  the  reasoning  of  Judge 
WooDWOBTH  would  extend  the  jurisdiction  of  courts  of  equity  much 
beyond  what  the  late  chancellor  supposed  was  allowable  *  *  *  I 
think,  with  the  late  chancellor,  that  in  an  ordinary  case,  free  from 
all  fraud  and  injustice,  this  court  ought  not,  on  the  application  of 
an  execution  creditor,  to  deprive  the  debtor  of  the  power  of  collect- 
ing his  debts.  There  must  undoubtedly  be  an  unconscientious  ex- 
ercise of  that  power  on  the  part  of  the  debtor;  or  some  fraud,  col- 
lusion, injustice,  or  willful  neglect  on  his  part,  to  collect  and  apply 
his  debts  and  ohoses  in  action  to  satisfy  his  creditors;  or  some  other 
ground  of  equitable  jurisdiction  in  relation  to  such  debts  and  chases 
in  action,  to  enable  execution  creditors,  by  the  aid  of  a  court  of 
equity,  to  reach  and  apply  the  same  in  satisfaction  of  their  judg- 
ments and  executions." 

The  question  was  discussed  by  Chancellor  Sandfobd  in  a  very 
carefully  considered  and  ably  reasoned  opinion,  in  Donovan  v.  Finn, 
1  Hopk.  Ch.  59,  74;  14  Am.  Dec.  531.  The  conclusions  there 
reached  were,  that  the  cases  of  authority  in  which  relief  has  been 
given  to  judgment  creditors  were  in  themselves  cases  of  equitable 
jurisdiction,  involving  fraud,  or  trust,  or  seeking  to  subject  to  the 
satisfaction  of  a  judgment,  property  in  itself  liable  to  execution,  by 
removing  a  conveyance  which  operated  as  a  fraudulent  impediment 
to  the  execution,  and  that  in  the  absence  of  fraud,  trust,  or  other 
ground  of  equitable  jurisdiction,  equity  has  no  power  to  compel  the 
debtor  of  a  judgment  debtor  to  make  payment  to  the  judgment  cred- 
itor, in  satisfaction  of  the  judgment.  The  argument  of  thechancellor 
on  which  these  conclusions  were  based,  is  as  follows:  According  to 
the  distribution  of  jurisdictions,  suits  for  the  recovery  of  ordinary 
debts  are  appropriated  to  the  courts  of  common  law;  and  the  pro- 
ceedings for  enforcing  the  judgments  rendered  therein  are  likewise 
allotted  to  those  courts.  Therefore  when  the  subject  of  the  suit 
is  exclusively  of  legal  cognizance,  a  court  of  equity  has  no  jurisdic- 
tion to  enforce  the  judgment  by  its  own  methods  of  proceeding,  or 
to  give  a  better  remedy  than  the  law  provides.     When  any  fact 
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giving  equitable  jurisdiction  intervenes  in  the  transactions  between 
debtor  and  creditor,  such  fact  becomes  the  foundation  for  relief  in 
a  court  of  equity.  Hence  when  a  creditor  comes  into  equity  for 
relief,  he  must  oome,  not  merely  to  obtain  judgment,  or  satisfac- 
tion of  a  judgment,  bat  mast  present  facts  which  form  a  case  of 
i-quitable  jurisdiction,  as  that  the  debtor  has  made  some  fraudulent 
disposition  of  his  property,  or  that  the  case  stands  infected  with 
wme  trust,  collusion  or  injustice,  against  which  it  is  the  province 
•>f  a  court  of  equity  to  give  relief.  In  such  oases  the  court  has 
jurisdiction,  not  to  give  a  species  of  execution  which  the  courts  of 
law  do  not  afford,  bat  to  give  relief  in  the  particular  cases  allotted 
to  its  jurisdiction.  By  the  existing  law,  the  property  of  a  debtor, 
consisting  of  things  in  action  held  by  him  without  fraud,  is  not 
subject  to  the  effect  of  any  execution  issued  against  his  property; 
and  while  a  court  of  law  does  not  reach  these  by  its  execution, 
neither  does  a  court  of  equity  by  its  execution,  for  the  purpose  of 
satisfying  either  judgments  at  law  or  decrees  in  equity.  To  sub- 
ject these  to  the  satisfaction  of  a  judgment,  by  seizing  and  selling 
them  like  goods  in  possession,  would  be  to  alter  the  established 
law  of  the  land,  and  the  courts  have  no  power  to  make  such  altera- 
tion in  the  name  of  equity.  The  maxims,  that  every  right  has  a 
remedy,  and  that  where  the  law  does  not  give  redress  equity  will 
afford  relief,  however  just  in  theory,  are  subordinate  to  positive 
institutions,  and  cannot  be  applied  either  to  subvert  established 
rules  of  law,  or  to  give  the  courts  a  jurisdiction  hitherto  unknown. 
The  chancellor  proceeds  to  defend  the  law  from  the  reproach 
npon  it,  involved  in  the  assertion  that  a  debtor  may  convert  all 
his  effects  into  stocks,  credits  or  other  things  in  action,  and  may 
in  his  own  name,  or  in  the  name  of  a  friend,  hold  his  property  in 
these  forms  in  defiance  of  his  creditors,  and  to  show  that  the  asser- 
tion, though  partly  true,  is  to  a  much  greater  extent,  erroneous. 
He  then  goes  on  to  consider  the  claim  that  a  failure  of  justice  most 
take  place  if  such  a  jurisdiction  as  that  he  is  contending  against  be 
not  exercised  by  some  of  our  courts  of  justice;  and  to  show  that  it 
was  not  the  fault  of  our  ancient  law  that  no  remedy  exists,  but  is 
the  fault  of  the  legislature.  His  words  are  so  apt  and  withal  so 
applicable  to  the  condition  of  affairs  here,  that  we  cannot  do  better 
than  to  quote  them.  •'  How,  it  is  asked,  is  all  that  class  of  per- 
*uii;il  effects,  consisting  in  stocks,  credits  and  property  in  action  in 
various  forms,  a  class  of  property  which  in  this  community  is  very 


408  RHODE  ISLAND. 

Greene  v.  Seene. 

great,  to  be  subjected  to  the  payment  of  debts  ?  That  such  prop- 
erty should  be  made  subject  to  the  payment  of  the  debts  of  its 
owner  is  not  denied.  That  such  property  cannot  be  seized  or  sold 
by  the  sheriff,  upon  an  execution,  is  the  existing  law  of  the  State. 
That  in  the  present  state  of  our  laws,  a  debtor  sometimes  holds 
and  enjoys  this  species  of  property,  while  his  debts  remain  unpaid, 
may  be  true.  These  reasons  may  show  that  the  existing1  laws  are 
imperfect,  and  some  convenient  method  of  subjecting  this  class  of 
property  to  the  payment  of  debts  would  be  a  desirable  amendment; 
bat  they  do  not  show  that  this  court,  or  any  other  tribunal,  has 
power  to  make  such  an  amendment.  The  argument  so  strongly 
urged,  that  justice  requires  some  new  remedy  in  these  cases,  u  an 
argument  to  be  addressed  to  the  legislature  and  not  to  the  courts 
of  either  law  or  equity.  Our  ancient  law  was  not  destitute  of  a 
remedy  in  such  cases.  That  law  was  intended  and  adapted  to 
compel  the  application  of  all  the  property  of  the  debtor  to  the  dis- 
charge of  judgments  against  him;  and  for  that  purpose  different 
kinds  of  executions  were  provided.  By  executions  against  his  prop- 
erty in  possession,  that  species  of  effects  was  subjected  directly  to 
the  discharge  of  a  judgment;  but  his  things  in  action  were  reached 
only  by  an  execution  against  his  person,  upon  which  he  was  im- 
prisoned until  he  should  satisfy  the  judgment.  The  execution 
against  the  person  was  a  method  of  coercion,  intended  to  bring 
forth,  for  the  satisfaction  of  the  judgment,  all  such  effects  of  the 
debtor  as  could  not  be  subjected  to  other  executions;  and  it  was  a 
powerful  remedy.  That  remedy  has  been  gradually  relaxed  by  the 
legislature  until  it  has  nearly  lost  its  efficacy;  and  while  this  great 
change  respecting  execution  against  the  person  has  been  made,  the 
rules  concerning  executions  against  property  have  remained  with- 
out  alteration.  Thus  the  imprisonment  of  a  debtor  as  a  remedy 
has  been,  in  effect,  taken  away;  no  effectual  method  of  execution 
against  his  property  in  action  has  been  substituted;  and  this  change 
in  our  laws  has  been  made  by  the  legislature  itself." 

Notwithstanding  the  criticisms  made  upon  Donovan  v.  Finn  by 
Chancellor  Walwobth,  in  Weed  v.  Pierce,  9  Cow.  722,  783,  724,  and 
by  the  assistant  vice-chancellor,  in  Storm  v.  WaddtU,  2  Sandf. 
Ch.  494,  511,  we  think  its  reasoning  more  logical,  and  its  conclu- 
sions more  consonant  with  principle  and  authority  than  those 
of  Hadden  v.  Spader,  and  the  cases  in  which  the  doctrine  of  the 
latter  has  been  recognized  and  approved. 
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The  question  has  also  been  considered  in  several  other  cases,  and 
the  jurisdiction,  in  the  absence  of  statutory  enactments  conferring 
it,  has  been  denied.  McFerran  v.  Jones,  2  Litt.  220,  222,  223; 
Buford  v.  Bu/ord,  1  Bibb,  305-308;  Doyle  v.  Sleeper,  1  Dana,  531, 
584, 535,  556,  562;  Watkins  v.  Dorset,  1  Bland,  580,  538,  534,  535; 
Shaw  v.  Aveline,  5  Ind.  380,  384,  385;  Stewart  v.  English,  6  Ind. 
176,182;  Peoples  v.  Stanley,  a  Ind.  410,  412;  William*  v.  Reynolds, 
7  Ind.  622,  635;  Keightly  v.  FTo^Is,  27  Ind.  384,  386.  And  com- 
pare also  Godding  v.  Pierce,  13  R.  I.  532,  533. 

In  many  of  the  States,  statutes  have  been  passed  by  which  a  judg- 
ment creditor  is  authorized  to  seize  and  sell  on  execution,  or  apply 
for  the  aid  of  the  courts  in  equity  to  reach  choseB  in  action,  stock, 
property  or  money,  in  the  hands  of  third  persons,  or  voluntary  as- 
signees, when  the  debtor  has  not  property  sufficient  to  satisfy  the 
judgment,  which  can  be  reached  by  execution,  and  remedy  at  law 
has  been  exhausted.  %  Kent  Com.  443,  note  a,  page  598  (10th  ed. ). 
In  this  State,  Pub.  Stat.  R.  L,  chap.  207,  §  22,  chap.  223,  §§  20,  21, 
22,  provide  for  the  attachment  on  writs  and  executions  of  shares 
in  corporations,  and  for  the  sale  thereof,  in  the  same  manner  as 
other  personal  property;  and  Pub.  Stat.fi- 1.,  chap.  207,  g  22,  chap. 
208,  §§  10,  16,  16,  23,  provide  for  the  attachment  of  the  personal 
estate  of  a  defendant  in  the  hands  of  his  trustee,  that  term  including 
also  his  attorney,  agent,  factor  and  debtor,  and  prescribe  the  manner 
in  which  such  personal  estate  shall  be  applied  to  the  satisfaction  of 
the  final  judgment  against  the  defendant,  after  it  has  been  obtained. 

We  have  no  statute  extending  the  jurisdiction  in  equity  to  in- 
clude cases  like  the  present,  and  we  must  therefore  hold  that  in 
the  absence  of  fraud,  trust  or  other  ground  of  equitable  relief,  a 
judgment  creditor  cannot  come  into  equity  to  subject  a  chose  in 
action  of  hisdebtor  to  the  satisfaction  of  his  judgment.  As  stated 
by  .Justice  Woodwobth,  in  Hodden,  v.  Spader,  20  Johns.  554,  562, 
"  The  rules  and  maxims  of  a  court  of  chancery  are  as  fixed  as  those 
which  govern  inferior  jurisdiction.  To  break  in  upon  these  rules 
because  the  court  may  deem  it  expedient  and  salutary  wonld  justly 
excite  alarm  and  be  the  source  of  incalculable  evils.  Every  man  of 
intelligence  knows  too  well  the  value  of  stability  and  uniformity  in 
judicial  decision  to  countenance  for  a  moment  any  indirect  attempt, 
under  the  semblance  of  resisting  a  particular  mischief,  to  invade 
or  encroach  on  the  legislative  power." 

Demurrer  sustained. 
Vol..  LI  -  53 
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GonttiltMonal  late — jUHwy  —  contract  —  enforcement  —  eomity- 

The  Virginl*  statute,  forbidding  non-residents  to  catch  flab  for  tbe  uaniihc- 
turoof  manure  and  oil, and  to  manufacture  manure  and  oil  from  fish  caught 
within  the  waters  of  that  State,  is  not  unconstitutional,  and  a  contract  to  be 
executed  wholly  in  Virginia  In  violation  of  it  will  not  be  enforced  Id  Rhode 
Island,  nor  will  an  account  of  profits  of  such  a  contract  there  he  adjudged. 

¥)ILL  for  account.     Tbe  opinion  states  the  case. 

Jfrancis  B.  PecJcham,  £  Darius  Baker,  for  complainants. 

William  P.  Sheffield  d?  William  P.  Sheffield,  Jr.,  for  respondents. 

STINSSS,  J.  Bill  in  equity  for  an  account  under  an  agreement 
between  complainants  of  New  York,  defendants  of  this  State,  and 
Robert  Polk  of  Virginia,  by  which  the  latter  leased  his  fish  oil 
works  in  Virginia  to  the  defendants  for  seven  twenty-fourths  of  the 
net  profits  of  the  business  up  to  March  1, 1882,  which  were  to  be 
paid  to  the  complainants. 

A  statute  of  Virginia  makes  the  manufacture  of  oil  and  the  tak- 
ing of  fish  for  that  purpose,  by  non-residents,  in  any  of  the  waters 
of  the  State,  unlawful,     Oode  of  Virginia,  1873,  chap.  100,  §  4. 

The  defendants  answer  that  the  agreement  was  in  violation  of 
this  statute  and  therefore  void;  also  that  under  the  statute,  by  pro- 
cess of  law,  they  were  prevented  from  executing  the  contract;  to 
Which  the  complainants  reply  that  such  a  statute  is  unconstitutional 
and  cannot  be  set  up  in  defense. 

Article  IV,  section  8,  of  the  Constitution  of  the  United  States, 
provides  that  "  the  citizens  of  each  State  shall  be  entitled  to  all 
the  privileges  and  immunities  of  citizens  of  the  several  States," 
and  under  this  provision  the  complainants  contend  that  the  State 
of  Virginia  had  no  right  to  pass  a  law  like  the  one  in  question,  be- 
cause it  is  a  discrimination  against  citizens  of  other  States,  which 
deprives  them  of  privileges  permitted  to  citizens  of  Virginia. 

This  section  has  frequently  been  brought  before  courts  for  con- 
struction, and  its  meaning  and  application  are  now  quite  definitely 
determined. 
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It  was  intended  to  give  a  unit;  to  the  people  of  this  nation  which 
would  not  otherwise  follow  from  a  league  of  separate  and  inde- 
pendent States.  It  means  that  citizens  of  one  State  shall  not  be 
treated  as  aliens  in  other  States,  but  shall  have,  throughout  the 
land,  all  the  privileges  and  immunities  which  are  incident  to  citi- 
zenship. It  doee  not  obliterate  all  distinctions  which  may  arise 
from  the  fact  of  residence,  nor  deprive  a  State  of  the  right  to  make 
laws  which  discriminate  in  favor  of  residents  to  the  exclusion  of 
non-residents,  so  long  as  the  fundamental  rights  of  citizens  of 
other  States  are  not  disturbed.  For  example,  a  non-resident  can- 
not vote,  hold  office,  practice  law,  or  enjoy  school  and  many  other 
privileges  simply  because  he  is  a  citizen  and  has  those  rights  in 
another  State.  As  stated  by  Odbtis,  J.,  in  Connor  v.  Elliot,  18 
How.  591,  a  case  under  a  law  of  Louisiana,  which  secured  com- 
munity of  property  to  married  persons  resident  in  that  State,  "  No 
privileges  are  secured  except  those  which  belong  to  citizenship." 
See  also  Story  on  the  Constitution  (4th  ed.),  §  1806;  Cooley 
Const  Lim.  15,  n.  4,  and  cases  cited. 

Is  the  right  to  take  fish  and  to  manufacture  oil  therefrom  a  right 
of  citizenship  which  is  included  in  this  provision  of  the  Constitu- 
tion ? 

In  Oorfield  v.  Goryett,  4  Wash.  C.  C.  371,  the  question  now  be- 
fore the  court  was  presented.  A  law  of  New  Jersey  declared  :  "  It 
shall  not  be  lawful  for  any  person  who  is  not  at  the  time  an  actual 
inhabitant  and  resident  in  this  State,  to  rake  or  gather  clams, 
oysters,"  etc.,  in  any  of  the  waters  of  this  State.  Washington, 
J.,  held  that  the  law  was  not  unconstitutional;  upon  the  ground 
that  the  right  of  fishery  is  a  right  of  property  and  not  a  right  of 
citizenship.  The  distinction  is  clear.  Under  colonial  charters  the 
right  of  fishery  was  vested  in  each  colony  for  the  benefit  of  its  own 
people  and  was  under  its  own  control.  This  right  has  never  been 
ceded.  The  Federal  government  has  control  of  navigable  waters 
for  the  purpose  of  commerce  and  defense,  but  the  fisheries  remain 
the  common  property  of  the  people  of  the  State. 

This  question  is  also  thus  decided  in  Stale  v.  Modbury,  JR.  I. 
138.  That  case  sustained  the  constitutionality  of  our  own  law, 
which  provided  that  no  person  should  take  shell  fish  from  the 
shores  or  waters  of  this  State,  "  unless  he  be  an  inhabitant  thereof 
and  domiciled  therein." 
The  rights  which  pertain  to  citizenship  arc  of  a  notably  differ 
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ent  character,  e.  g.,  the  right  to  transact  business  in  other  States 
( Ward  v.  Maryland,  IS  Wall.  418);  the  right  of  acquiring  and  con- 
veying property,  of  suing  in  courts,  of  protection  by  taw,  of  freedom 
from  discriminating  taxes  and  burdens,  and  the  like.  Campbell  v. 
Morris,  3  Har.  &  McH.  535,  554;  Ward  v.  Morris,  4  Har.  &  McH. 
880,  341,  and  cases  referred  to  above. 

The  provision  relating  to  the  manufacture  of  fish  oil  and  ma- 
nure, in  this  statute,  might  if  it  stood  alone,  come  within  the  doc- 
trine of  Ward  v.  Maryland,  as  to  restrictions  upon  trade  and  bad- 
ness. Bat  it  does  not  It  is  a  part  of  the  same  section  which 
forbids  the  taking  of  fish  for  the  purpose  of  grinding  into  oil  or 
manure,  and  is  in  aid  of  the  latter  provision  to  prevent  its  evasion. 
It  only  forbids  the  grinding  of  fish  taken  in  the  waters  of  the 
State.  The  object  of  the  law  is  not  to  deprive  citizens  of  other 
States  of  the  right  to  do  business  in  Virginia,  but  to  protect  the 
fisheries  from  depletion.  The  statute  is  evidently  directed  against 
the  conversion  of  fish  into  merchandise,  to  be  sent  abroad,  for 
other  uses  than  food.  For  their  own  agriculture  it  may  be  neces- 
sary to  allow  citizens  to  take  fish  for  manure.  Indeed  this  very 
section  gives  to  non-residents,  owning  lands  in  the  State,  the  same 
rights  as  residents  to  take  and  grind  fish  "for  improving  and  man- 
uring their  said  lands."  To  allow  others  however  to  engage  in 
that  business,  to  scatter  its  products,  would  be  quite  a  different 
thing. 

We  therefore  hold  that  the  statute  of  Virginia  is  not  repugnant 
to  art.  IV,  section  2,  of  the  Constitution  of  the  United  States, 

The  next  question  which  arises  is  whether  the  contract,  in  viola- 
tion of  that  statute,  can  be  enforced.  This  question  arose  and  wm 
exhaustively  considered  in  the  cases  of  Smll  v.  Untight,  120  Haas. 
9,  and  Dunham  v.  Pretty,  120  Mass.  285.  Those  cases  were  upon 
contracts  for  illegal  trading  with  inhabitants  of  States  declared  in 
insurrection  against  the  United  States.  In  the  former  case,  Ehdi- 
corr,  J.,  clearly  states  the  law  as  follows:  "  It  is  well  settled  that 
when  a  contract  is  illegal  and  prohibited  by  law  no  action  can  be 
maintained  upon  it  in  law  or  equity,  either  to  enforce  its  obliga- 
tions or  to  secure  its  fruits  to  either  party;  and  where  a  party  can 
not  maintain  his  action  without  showing  an  illegal  act  on  his  part 
he  must  fail  in  his  suit." 

In  view  of  the  elementary  maxim,  Ex  turpi  causa  non  oritur 
tic f >'o,  even  this  reference  would  seem  to  be  unnecessary,  were  it 
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not  that  to  some  extent  the  doctrine  has  been  recognized  that 
equity  may  compel  the  division  of  a  fond  or  other  products  orig- 
inally created  by  an  illegal  transaction.  The  cases  cited  in  Mas- 
sachusetts discuss  this  doctrine,  and  we  consider  their  conclusions 
sound  and  decisive  of  this  case.  It  is  difficult  to  see  upon  what 
logical  ground  courts  can  refuse  to  enforce  the  illegal  contract  it- 
'self,  and  yet  compel  the  enforcement  of  rights  which  spring  from 
it;  refuse  to  compel  a  party  to  account  for  the  profits  of  an  illegal 
contract,  and  yet  require  him  to  do  so  when  those  profits  have  been 
invested  and  thus  changed  their  form. 

In  this  case  however  we  think  the  complainants  seek  to  enforce 
the  contract  itself.  The  fact  that  it  has  been  executed,  as  far  as  it 
could  be,  and  that  the  profits  have  resulted  in  a  fund  in  the  de- 
fendants' possession,  do  not  change  the  real  nature  of  the  claim. 
The  relief  sought  for  is  the  right  to  share  in  profits  as  stated  in  the 
contract.  Such  relief  granted  would  be  nothing  else  than  an  en- 
forcement of  the  contract. 

In  this  opinion  we  of  coarse  assume  that  the  whole  contract  was 
to  be  executed  in  Virginia,  including  the  catching  of  fish,  as  set  up 
in  the  answer.  If  upon  proof  such  is  not  the  fact,  the  statute  of 
ViKginia  will  have  no  application. 
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Ntgotiabte  instrument  —  eertaiitty  at  to  amount  and  lime. 

Ti«  reservation  in  a  note  of  the  right  to  pay  it  before  maturity  in  installments 
of  not  leas  than  Ave  per  cent  of  the  principal  whenever  the  semi-annual 
interest  falls  due,  does  not  render  it  non-negotiable.     (See  note,  p.  418. ) 

ACTION  on   a  promissory  note.     The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

James  TiUinghaxt  A  Edward  K.  Otezen,  for  plaintiffs. 

Roger  A.  Pryor  <£•  Andrew  B.  PnUon,  for  defendants. 

Tilunghabt,  J.    This  case  and  the  following  one  are  actions, 
this  case  against  the  makers  and  indorBers,  and  the  following  one 
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against  the  indonsers  only  of  a  large  nnmber  of  promissory  notes, 
set  out  and  declared  on  by  the  plaintiffs  as  negotiable,  and  are  tried 
together  by  agreement  of  parties  upon  the  defendants'  petition  for 
a  new  trial,  in  each  case  on  the  ground  of  certain  alleged  misruling* 
by  tbe  court  at  the  jury  trials,  and  also  that  the  verdict  was  against 
the  evidence  in  each  case.  The  qnestions  raised  by  the  exceptions 
to  the  ruling  of  the  court  in  this  case  so  far  as  they  were  relied  on* 
at  tbe  trial  are:  First,  whether  the  notes  declared  on  are  negotiable; 
and  second,  whether  there  was  a  waiver  by  the  iodonen  of  demand 
and  notice,  which  excused  the  plaintiffs  from  proof  thereof  at  the 
trial  to  the  jury. 

The  notes  are  all  in  the  following  form,  which  is  a  copy  of  one  of 
the  notes  in  suit: 

E.  No.  $1,000. 

Phovidkncb,  November  1,  1873. 

Three  years  from  January  1, 1874,  for  value  received,  the  A.  & 

W.  Sprague  Manufacturing  Company  promise  to  pay  to  the  order 

of  A.  &  W.  Sprague  11,000,  with  interest  from  January  1, 1874, 

payable  semi-annually  at  the  rate  of  seven  and  three-tenths-per 

r  cent  per  annum,  till  said  principal  snm  is  paid,  whether  at  or 

%  after  maturity;  and  all  installments  of  interest  in  arrear  shall 

*  bear  interest  at  the  rate  aforesaid  till  paid,  but  reserving  the  right 
-a  to  pay  this  note  before  maturity  in  installments  of  not  leas  than 
g  five  (5)  per  cent  of  the  principal  thereof,  at  any  time  the  semi- 

*  annual  interest  becomes  payable.     Principal  and  interest  payable 
at  their  place  of  business  in  said  Providence. 

Axasa  Spragck, 

Treasurer. 
Countersigned, 

Z.  Chaffee,  Tntttee. 
Indorsed, 

A.  &  W.  Sprague. 

The  defendants  contend  that  said  notes  are  not  negotiable  for 
two  reasons,  namely:  First,  because  the  time  of  payment  is  uncertain; 
and  second,  because  the  amount  to  be  paid  is  also  uncertain. 

If  either  of  these  grounds  is  established  the  notes  must  be  held 
not  negotiable,  and  this  action,  as  against  the  indoraers  at  least,  can- 
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not  be  maintained;  for  it  is  elementary  law,  that  amongst  the  essen- 
tial requisites  of  a  negotiable  promissory  note  are  certainty  as  to  the 
amount  to  be  paid,  and  oertainty  aa  to  the  time  when,  the  payment 
ia  to  be  made. 

First  then,  are  the  botes  certain  as  to  amount?  They  are  each 
for  a  definite,  fixed  and  certain  sum,  and  the  payment  of  this  Bum 
is  not  subject  to  any  uncertainty  or  contingency.  But  the  defend- 
ants urge  that  by  reason  of  the  reserved  right  on  the  part  of  the 
maker  expressed  in  the  body  of  the  note,  to  pay  the  same  before 
maturity,  in  installments  of  not  less  than  five  per  cent  of  the 
principal  thereof,  at  any  time  the  semi-annual  interest  becomes 
payable,  the  amount  of  the  note  is  rendered  uncertain.  We  fail 
to  see  how  the  amount  to  be  paid  becomes  any  less  certain  by  reason 
of  this  reservation.  Suppose  part  payment  to  be  made  at  one  of 
the  stated  periods  provided  therefor,  that  is  a  payment  on  the  prin- 
cipal of  the  note,  and  simply  reduces  said  principal  by  so  much  as 
is  paid,  leaving  the  note  as  definite  as  to  amount  as  it  was  before; 
so  tlmt  although  the  amount  actually  due  upon  the  principal  of  one 
of  these  notes  at  a  given  time  in  its  existence  might  be  different 
from  the  amount  due  at  some  other  time,  yet  it  would  always  be  a 
fixed  and  certain  amount,  and  the  total  sum  payable  would  not  be 
changed.  The  object  of  the  law  therefore  in  requiring  oertainty  as 
to  umouo  t  as  well  as  to  time  of  payment,  which  is  to  give  to  negotiable 
paper  as  far  as  possible  the  quality  of  a  circulating  medium  like 
money,  and  practically  to  make  it  represent  money,  is  fully  met  in 
■  note  in  this  form. 

The  cases  in  which  it  has  been  held  that  there  was  not  that  cer 
tainty  as  to  amount  to  be  paid  which  the  law  requires  in  negotiable 
paper  are  those  in  the  main  where  the  principal  of  the  note 
could  not  be  determined  by  any  thing  which  appeared  therein;  as 
where  a  promise  was  made  to  pay  a  certain  sum,  "and  all  fines 
according  to  rale,"  Ayrey  v.  Fearnaidet,  4  AC.  &  W.  168;  or  a 
certain  sum,  and  also  "  all  other  sums  which  may  be  due,"  Smith 
T.  Nightingale,  2  Stark.  375;  or  a  certain  sum  with  interest,  and 
also  to  pay  "the  demands  of  the  sick  clnb  at,  etc.,  in  part  of  in- 
terest," Bolton  v.  Dugdale,  4  B.  &  Ad.  619;  Davits  v.  Wilkiton,  10 
A  &  E.  98;  or  a  certain  sum  deducting  what  interest  or  money  A. 
may  owe  the  maker,  Barlow  v.  Broadhurtt,  4  Moore,  471;  or  a 
certain  sum  together  with  all  costs  of  collection  including  attor- 
ney's fees,  Jones  v.  Radatt,  27  Minn.  240;  Maryland  Fertilizing  <£ 
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Manufac.  Co.  v.  Newman.  60  Md.  584;  8.C..45  Am.  Rep.  750;  JuhitrtM 
v.  Speer,  92  Penn.  St.  237;  s.  c,  37  Am.  Rep.  675.  These  and  many 
others  of  like  character  illustrate  and  make  plain  what  is  meant  bj 
the  term  "uncertain  as  to  amount,"  as  applied  to  promissory  notes 
Mtd  what  degree  of  certainty  is  essential  to  render  a  note  negotiable. 

That  no  such  uncertainty  exists  however  in  the  notes  declared 
on  in  the  case  at  bar  is  clearly  manifest  upon  the  most  casual  in- 
spection thereof;  and  we  conclude,  that  so  far  as  certainty  in 
amount  is  concerned,  tbey  unquestionably  come  within  the  rule 
which  the  adjudged  cases  make. 

Second,  then  are  they  certain  as  to  the  time  of  payment?  And 
upon  thU  point  let  na  first  ascertain  what  degree  of  certainty  is 
meant  by  this  expression.  We  think  the  rule  of  law  is  clearly  this, 
namely:  "that  if  the  time  of  payment  named  in  the  note  must  cer- 
tainly come,  although  the  precise  day  may  not  be  specified  therein, 
it  is  sufficiently  certain  as  to  time."  In  other  words,  it  must  not 
depend  upon  any  contingency:  as  "  when  A.  shall  marry,"  Pear- 
ton  v.  Garrett,  4  Hod.  343;  or  when  a  certain  ship  shall  arrive, 
Ooottdge  v.  Ruggle*,  15  Haas.  387;  Grant  v.  Wood,  13  Gray,  380; 
Palmer  t.  Pratt,  2Bing.  185;  or  when  a  certain  suit  is  determined, 
Shelton  v.  Bruce,  9  Yerg.  24.  See  also  Woodbury  v.  Robert*,  59 
Iowa,  348;  s.  0.,  44  Am.  Rep.  685.  And  here  the  maxim,  id  cerium 
eet  quod  cerium  reddi  potest,  is  applicable,  although  perhaps  it  is  not 
as  to  the  amount. 

So  in  Cola  v.  Buck,  7  Mete.  568;  41  Am.  Due.  464,  it  was  held, 
Shaw,  C.  J.,  delivering  the  opinion  of  the  court,  that  a  note  in 
the  following  form,  namely:  "  For  value  received  I  promise  to  pay 
J.  P.  or  bearer  1570.50,  it  being  for  property  I  purchased  of  him 
in  value  at  this  date,  as  being  payable  as  soon  as  can  be  realized  of 
the  above  amount  for  the  said  property  I  have  this  day  purchased 
of  said  P.,  which  is  to  be  paid  in  the  course  of  the  season  now  com- 
ing," was  a  negotiable  promissory  note,  on  the  ground  that  it  was 
payable  at  all  events  within  a  limited  time,  namely,  ■■  the  coming 
season; "  and  that  whether  that  meant  "  harvest  time  or  the  end  of 
the  year,  it  must  come  by  mere  lapse  of  time,  and  that  must  be  the 
ultimate  limit  of  the  time  of  payment." 

So  also  in  Curtie  v.  Horn,  58  N.  H.  504,  a  note  payable  "  on  or 
before  tbe  first  day  of  May  next,"  was  held  to  be  negotiable.  In  de- 
livering the  opinion  of  the  court  in  that  case,  Justice  Bimgham  said: 
"  It  is  now  the  common  law,  that  where  the  payment  is  made  to 
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depend  upon  an  event  that  is  certain  to  come,  and  uncertain  only  in 
regard  to  the  time  when  it  will  take  place,  the  note  or  bill  is  negoti- 
able." In  Mattiton  v.  Maria,  31  Mich.  431;  s.  c,  18  Am.  Rep.  197,  it 
was  held  that  a  promise  to  pay  "  on  or  before  "  a  day  named  stated 
the  time  for  payment  with  sufficient  certainty.  In  that  case 
Coolby,  J.,  said:  "The  legal  rights  of  the  holder  are  clear  and 
certain;  the  note  ia  dne  at  a  time  fixed,  and  is  not'  dne  before. 
True,  the  maker  may  pay  sooner  if  he  shall  choose,  but  this  option, 
if  exercised,  would  be  a  payment  in  advance  of  the  legal  liability  to 
pay,  and  nothing  more.  Notes  like  this  are  common  in  com- 
mercial transactions,  and  we  are  not  aware  that  their  negotiable 
quality  is  ever  questioned  in  business  dealings."  See  also  Edwards 
Bills  and  Notes,  142;  Story  Prom.  Notes,  g  37;  Wheattey  v.  WO- 
liamt,  M.  &  W.  533;  Erngt  v.  Steckman,  74  Penn.  St.  13;  S.  0.,  15 
Am.  Rep.  542;  Dan.  Neg.  Inst,  gg  43,  48. 

Indeed  the  cases  have  gone  bo  far  in  this  direction  as  to  hold  that 
a  note  payable  within  a  limited  time  after  the  death  of  a  person 
named  is  sufficiently  certain  as  to  time.  Cooke  v.  Colehan,  2 
Strange,  1317;  Colshun  v.  Cooks,  Willes,  393.  So  also  it  has  been 
repeatedly  held  that  notes  payable  in  installments  at  fixed  dates  are 
negotiable.  Van  Buskirk  v.  Day,  32  111.  360;  Car  Ion  v.  Kenealy, 
12  M.  &  W.  139. 

The  cases  of  Way  v.  Smith,  111  Mass.  523,  and  StuUs  v.  Silva, 
119  Mass.  137,  cited  by  the  defendants,  seem  to  support  their 
position  in  the  case  at  bar;  but  we  prefer  the  reasoning  of  the  court 
in  Cola  v.  Buck,  ante,  to  that  given  in  the  subsequent  case  of  Sub- 
hard  t.  Mostly,  11  Gray,  170,  upon  which  these  cases  seem  to  rest. 

The  case  of  Carlos  v.  Fancourt,  5  T.  R.  482,  cited  by  the  defend- 
ants, was  one  in  which  the  note  was  made  payable  out  of  a  fund 
that  should  arise  from  the  sale  of  certain  property,  and  was  there- 
fore held  not  negotiable  because  not  payable  at  all  events.  It  is  in 
harmony  with  nearly  all  of  the  more  modern  decisions  upon  that 
point,  and  doubtless  states  the  law  correctly,  Story  Promissory 
Notes,  g  25;  but  we  do  not  understand  it  to  be  seriously  claimed 
in  the  case  at  bar,  nor  do  we  think  it  could  be  successfully  claimed, 
that  the  notes  are  necessarily  payable  out  of  any  particular  fund  or 
property;  or  in  other  words,  that  the  payment  thereof  is  based 
upon  any  contingency  whatever. 

The  notes  in  suit  are  made  payable  three  years  from  January  1, 
1874,  with  the  reserved  right  on  the  part  of  the  maker  to  pay  the 
Vol.  LI  —  68 
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same  before  maturity,  in  part  or  in  whole,  at  any  time  when  the 
semi  -mi  ntial  interest  becomes  payable.  They  are  payable  at  all 
events  within  a  limited  time,  and  payment  cannot  be  enforced 
until  the  expiration  of  that  time:  but  the  maker  reserves  an  op- 
tion within  that  limit  of  which  he  may  avail  himself  if  he  sees  fit 
But  even  this  option  cannot  be  exercised  except  at  certain  periods 
which  are  definitely  expressed  in  the  notes. 

We  think  that  a  note  is  negotiable  if  one  certain  time  of  pay- 
ment is  fixed,  although  the  option  of  another  time  of  payment  be 
given. 

As  the  notes  in  suit  come  clearly  within  both  the  letter  and 
spirit  of  the  rule  which  we  have  stated,  we  decide  that  they  are 
negotiable  promissory  notes. 

[Question  of  waiver  omitted.] 

It  therefore  follows  that  the  notes  were  properly  admitted  in 
evidence  against  the  indorsers;  and  there  being  no  other  defense 
than  that  concerning  the  negotiability  of  the  notes,  which  we  have 
already  disposed  of,  that  it  was  the  plain  duty  of  the  court  to  di- 
rect a  verdict  for  the  plaintiffs.  The  petition  for  new  trial  must 
therefore  be  denied  and  judgment  entered  on  the  verdict 

Petition  dismissed. 

Note  by  the  Reporter.—  See  note,  41  Am.  Rep.  88. 

A  note  la  not  negotiable  which  states  no  amount  in  the  body,  although  then 
are  figures  In  the  margin,  Roller  v.  Davit,  58  Iowa,  444;  a.  c,  44  Am  Hep. 
688;  or  is  payable  at  a  stated  time,  "or  before,  if  made  out  of  the  sale,  Chari- 
ton  v.  Seed,  81  Iowa,  166;  8.  C,  47  Am.  Rep.  806;  or  "  when  the  estate  of  T. 
M.  is  settled  up,"  Husband  v.  BpUng,  81  111.  173;  s.  c,  35  Am.  Rep.  378;  or  if 
it  provides  for  counsel  fees  and  expenses  of  collection  if  sued  or  placed  in  the 
hand  of  an  attorney  for  collection,  or  that  the  payee  may  declare  it  due  before 
maturity  if  he  deems  it  insecure.  Firtt  Nat.  Bk,  etc.,  v.  Byrmm,  84  N.  C  M; 
s.  c,  87  Am.  Rep.  604;  or  that  "if  the  agent  does  not  sell  enough  in  one  year 
one  more  is  granted,"  MOUr  v.  Poage,  SO  Iowa,  96;  b.  c,  41  Am.  Rep.  83;  or 
that  the  payee  or  his  assigns  may  extend  the  time  of  payment  indefinitely, 
Woodbury  v.  Robert*.  5B  Iowa,  848;  a.  c,  44  Am.  Sep.  685;  or  payable  on 
demand  or  in  three  years,  JTaAonejr  v.  Ftopatriek,  188  Mass.  181;  ft.  C  41 
Am.  Rap.  503. 
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Dure**  —  nets  to  compound  felony. 

by  &  mother  to  protect  her  son  from  e: 
Mod  for  embezzlement  is  invalid.* 

T>  ILL  to  annul  a  note  and  mortgage.    The  opinion  states  the  cane. 

Edwin  D.  MeOuinnsat,  for  complainant. 
Chariot  E.  Gorman,  for  respondents. 

Dram,  G.  J.  The  bill  ahows  that  on  August  1, 1881,  the  com- 
plainant gave  the  defendant  Hanley  a  mortgage  with  power  of  sale 
on  her  real  estate  in  Providence,  to  secure  the  payment  of  her  prom- 
issory note  for  $1,000,  of  even  date  with  the  mortgage,  payable  to 
the  order  of  Hanley  one  year  after  date,  and  that  on  December  30, 
1881,  Hanley  assigned  the  mortgage  to  the  defendant  Greene.  The 
bill  alleges  that  the  note  and  mortgage  were  given  by  the  complain- 
ant to  prevent  the  criminal  prosecution  of  her  son  for  embezzlement, 
and  prays  that  the  mortgage  deed  and  the  assignment  thereof  may 
be  set  aside  as  void  and  for  other  relief.  It  appears  by  allegation 
and  evidence,  that  for  several  years  before  July  31,  1881,  the  com- 
plainant's son,  John  B.  Foley,  was  in  the  employ  of  Hanley  as  clerk 
or  collector,  and  as  such  had  the  custody  of  large  sums  of  money 
collected  for  Hanley,  who  was  a  brewer  and  wholesale  liquor  dealer, 
and  that  in  the  spring  of  1881  Hanley  discovered  that  said  John  B. 
Foley  had  embezzled  some  ll,  500  or  more  of  the  money  so  collected. 
The  bill  avers  that  thereupon  it  was  represented  to  the  complainant, 
who  was  a  poor  and  rather  ignorant  woman,  by  Hanley  and  by 
others,  that  if  she  wonld  pay  Hanley  1600  and  give  her  note  and 
mortgage  for  11,000  more,  the  whole  matter  of  the  defalcation 
wonld  be  Kept  quiet  and  no  criminal  charge  would  be  made  against 
her  son,  and  that  being  terrified,  she  famished  the  money  and 
gave  the  note  and  mortgage  to  save  her  son  from  prosecution  and 
her  family  from  disgrace.  We  think  the  averment  is  substantially 
proved.  It  is  true  there  was  no  direct  threat  by  Hanley,  but  there 
*  Bee  Hani*  v.  Carmody  (181  Mass.  151).  41  Am.  Rep.  188. 
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wu  a  pressure  exerted  which  had  the  effect,  and  was  doubtless 
intended  to  hare  the  effect,,  of  a  threat  Hanley  testifies  that  the 
note  and  mortgage  were  given,  not  to  stifle  a  prosecution,  bnt  as 
security  for  advances  which  he  was  making  to  the  son  to  set  him  up 
in  the  liquor  business,  in  the  hope  that  he  would  make  enough  to 
repay  him  the  amounts  embezzled.  The  testimony  shows  that 
Hanley  did  make  such  advances,  and  undoubtedly  if  the  son,  who 
has  failed,  had  succeeded  and  repaid  the  advances  and  the  amounts 
embezzled,  Hanley  would  have  regarded  the  note  and  mortgage  as 
satisfied.  We  think  however  that  the  complainant  did  not  intend 
the  note  and  mortgage  as  security  for  such  advances,  bnt  gave  them 
under  the  compulsion  of  her  fears,  with  the  understanding  that  they 
would  have  the  effect  to  protect  her  son  from  exposure  and  punish- 
ment, and,  in  view  of  the  testimony  by  her  and  her  son  as  to  her 
conversation  with  Hanley  when  they  were  given,  we  think  that 
Hanley  knew  when  he  accepted  them  that  such  was  her  understand- 
ing and  acquiesced  in  it  If  the  prospect  of  the  advances  had  any 
influence,  it  had  only  an  incidental  or  subsidiary  influence,  and  did 
not  affect  the  real  character  of  the  transaction.  In  our  opinion 
therefore  the  note  and  mortgage  are  invalid.  Williams  v.  Bayley, 
L.  R.,  1  H.  L.  200. 

The  defendants  contend  that  it  is  not  the  duty  of  the  court  to 
set  them  aside,  if  they  are  invalid,  bnt  that  the  court  ought  to 
leave  the  complainant  in  the  predicament  in  which  she  has  placed 
herself.  It  is  doubtless  true  that  the  court,  acting  on  the  maxim, 
in  pari  delicto  potior  eat  conditio  defendentis  et  possidentis,  will 
not  generally  interpose  for  the  relief  of  parties  who  are  concerned 
in  illegal  agreements  or  transactions.  But  the  maxim  is  not  re- 
garded, if  public  policy  requires  that  relief  shall  be  given,  and 
where  the  parties  are  not  in  pari  delicto,  as  when  the  complaining 
party  acts  under  oppression,  hardship,  or  undue  influence,  the 
maxim  does  not  apply.  Story  Eq.  Juris.,  §§  298,  300.  The  case 
of  Bayley  v.  Williams,  i  Gift.  638,  is  exactly  in  point.  There 
agreements  and  securities  were  given  by  a  father  to  protect  his 
son  from  criminal  prosecution  for  the  forgery  of  his  father's  name 
to  certain  promissory  notes.  There  was  nothing  to  show  that  the 
father  was  liable  to  pay  the  notes,  or  that  the  defendants  negoti- 
ated for  the  agreements  and  securities  on  the  footing  of  his  being 
under  any  legal  liability  to  pay  them.  The  rule  of  law  is  thus  laid 
down  by  the  court,  to-wit,  p.  659: 
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"If  the  fur  result  of  the  evidence  shown  that  the  agreements 
were  executed  under  influence  felt  by  the  plaintiff  and  exercised 
by  the  defendants,  if  the  fear  of  the  criminal  prosecution  against 
the  plaintiff's  son,  or  if  the  result  of  the  discovery  of  a  criminal 
act,  for  which  the  plaintiff  was  not  liable,  was  used  by  the  defend- 
ants against  the  plaintiff  to  operate  upon  his  fears,  bo  as  to  induce 
him  to  give  a  security  which  would  relieve  his  son  from  a  criminal 
prosecution,  according  to  the  law  of  this  court  a  security  obtained 
under  such  circumstances  cannot  stand.  The  inequality  of  the 
situation  of  the  parties,  the  one  exacting  a  security  which  the  other 
is  driven  to  give  in  order  to  save  his  sou  from  exposure,  disgrace 
and  ruin,  taints  the  security  obtained  under  the  influence  of  such 
feats.  If  the  main  and  inspiring  purpose  was  the  relief  of  the  son 
from  the  conseqnences  of  his  crime;  if  this  was  the  main  considera- 
tion operating  on  the  father's  mind,  and  was  the  origin  and  real 
cause  of  the  transaction,  the  intervention  of  other  circumstances, 
or  other  collateral  advantages  to  the  father,  will  not  be  enough  to 
justify  the  court  in  upholding  such  a  security." 

The  rule  could  hardly  be  expressed  in  terms  more  appropriate 
to  the  ease  at  bar.  In  BayUy  v.  WiBiamt,  the  decree  was  entered 
declaring  the  agreements  invalid,  and  ordering  them  to  be  delivered 
ap  to  be  canceled,  and  the  securities  to  be  returned.  Similar  relief 
win  be  given  here,  the  defendant  Greene,  who  took  the  assignment 
after  the  maturity  of  the  note,  being  subject  to  the  equities. 
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Witnen  — infant  — competency. 

The  fact  that  n  female  child  of  seven  years  of  age  was  held  L 
testify  on  a  prosecution  for  attempt  to  have  carnal  Intercourse  with  her,  doa 
not  affect  her  competency  on  a  new  trial,  when  she  la  above  eight  yean  old' 

CONVICTION  of  attempt  carnally  to  know  &  female  child  under 
ten  years  of  age.     The  opinion  states  the  case. 

JohnY.  KUpatrick,  for  appellant. 

H.  C.  Tompkins,  attorney-general,  for  State. 

Stone,  J.  The  charge  on  which  defendant  was  tried  and  ooo- 
Tioted  was  an  attempt  carnally  to  know  a  female  ohild  under  ten 
years  of  age.  When  the  attempt  is  alleged  to  have  been  made,  the 
child  was  a  little  over  six  years  of  age.  There  were  two  trials;  the 
lint,  when  the  child  was  between  seven  and  eight  years  old.  The 
presiding  judge  did  not  then  allow  her  to  testify,  he  not  being  sat- 
isfied she  had  sufficient  knowledge  of  the  binding  obligation  of  an 
oath.  The  accused  was  nevertheless  convicted  without  her  testi- 
mony.    A  new  trial  was  granted. 


DECEMBER  TERM,  1883.  423 

Kelly  t.  State. 

At  the  second  trial  — spring  term,  1884  —  the  child,  on  exam- 
ination, was  adjudged  to  be  competent,  and  she  testified.  She  was 
then  over  eight  years  old.  We  are  not  informed  what  questions 
were  propounded  to  her,  nor  what  answers  she  gave,  and  hence  are 
not  called  upon  to  determine  the  sufficiency  of  the  evidence  she 
furnished  of  her  competency  to  testify.  The  court  ruled  her  com- 
petent. She  was  examined  and  cross-examined  as  a  witness  before 
the  jury,  and  the  defendant  "objected  to  all  that  said  witness 
had  testified  to  in  regard  to  the  commission  of  the  said  alleged 
offense  on  her  by  the  defendant,  and  the  particulars  thereof,  and 
moved  the  court  to  exclude  the  same  from  the  jury,  on  the  ground 
that  the  said  witness,  having  been  held  by  the  court  to  be  incom- 
petent to  testify  at  the  last  term  of  this  court,  could  not  now  testify 
to  any  thing  which  occurred  before  said  last  term,  though  now 
competent  to  testify  as  a  witness."  This  motion  was  overruled  and 
defendant  excepted.  This  is  the  only  question  raised  by  the 
record. 

The  question  raised  is,  not  whether  the  witness,  when  she  gave 
evidence,  was  competent  to  testify.  That  does  not  appear  to  be 
denied.  The  real  objection  is,  that  at  a  time  subsequent  to  the 
occurrence  of  the  acts  she  testified  to,  she  was  deficient  in  that  in- 
telligent sense  of  accountability,  which  our  laws  make  a  condition 
precedent  to  giving  sworn  testimony.  On  principle,  this  objection 
would  seem  to  be  unfounded.  If  a  witness,  when  testifying,  is 
competent,  what  matters  it  that  there  was  a  time  when  he  was  in- 
competent? The  reason  —  the  sole  reason — that  infants  of  tender 
yean  cannot  testify  is,  that  they  do  not  comprehend  and  realize 
the  danger  and  impiety  of  falsehood,  not  that  there  may  have  been 
a  time  when  they  did  not  comprehend  it.  That  the  witness  was 
of  tender  years  —  too  tender  to  be  then  sworn  as  a  witness  —  when 
the  transaction  occurred,  about  which  he  is  afterward  called  to 
testify,  is  a  circumstance  bearing  on  the  weight  of  his  testimony, 
not  its  legality.  If  the  infant  be  of  sufficient  years  and  discretion 
to  know  what  occurs,  to  remember  it,  and  to  give  an  intelligible 
account  of  it,  and  when  examined,  comprehends  the  danger  and 
impiety  of  falsehood,  he  is  a  competent  witness.  The  weight  of 
his  testimony  is  for  the  jury.  Moreds  case,  3  Ala.  27J;  Carter  v. 
State,  63  Ala.  58;  s.  c,  35  Am.  Rep.  4.  In  1  Phil.  Ev.  (4th 
Am.  ed.)  13,  it  is  said:  "  In  many  cases,  undoubtedly,  the  state- 
ments of  children  arc  to  he  received  with  great  caution;  but  it  is 
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clear  a  prisoner  may  be  legally  convicted  upon  such  evidence  alone 
and  unsupported;  and  whether  the  account  of  a  child  requires  to 
be  corroborated  in  any  part,  or  to  what  extent,  is  a  question  ex- 
clusively for  the  jury,  to  be  determined  by  them  on  a  review  of  all 
the  circumstances  of  the  case,  and  especially  of  the  manner  in 
which  the  evidence  of  the  child  has  been  given."  So,  in  Boaooe 
Cr.  Ev,  113,  it  is  said  to  have  been  the  agreement  of  all  the 
English  judges,  "that  a  child  of  any  age,  if  capable  of  distinguish- 
ing between  good  and  evil,  might  be  examined  upon  oath."  And 
in  Whart.  Cr.  Ev.,  §  366,  it  is  said:  "The  testimony  of  a  child 
between  four  and  tire,  and  that  of  a  child  between  atx  and  seven, 
have  been  received  on  the  trial  of  an  indictment  for  an  attempt  to 
ravish.  And  we  may  regard  it  as  settled,  that  wherever  there  is 
intelligence  enough  to  observe  and  to  narrate,  there  a  child,  having 
a  due  sense  of  the  obligation  of  an  oath,  can  be  admitted  to  testify. " 
Wade  v.  Stale,  50  Ala.  161. 

We  think  this  case  is  brought  directly  within  the  influence  of 
Carier't  case,  63  Ala.  52;  s.  c,  35  Am.  Sep.  4,  and  the  judgment 
of  the  Circuit  Court  must  be  affirmed. 

This  being  a  capital  case,  and  the  day  set  for  the  execution  of 
the  prisoner  having  passed,  it  is  ordered  by  the  court  that  Friday, 
the  39th  day  of  August  next,  be  set  for  the  execution  of  the  sen- 
tence of  law;  and  that  on  that  day  the  prisoner  be  hanged  by  the 
neck  until  he  is  dead.  The  sheriff  of  Wilcox  county  will  execute 
this  sentence  in  the  manner  proscribed  by  law. 


OUBTEU  T.  BAHB. 

(BJUlU.) 


Aa  upper  land-owner  may  not  collect  the  surface  water  in  ehaMSla  and  drain* 
and  tun  it  in  increased  volume  on  the  land  of  a  lower  owner  to  his  detri- 
ment, and  the  latter  ma/  defend  his  land  against  it  by  dam  or  embankment. 


B 


ILL  to  restrain  the  damming  a  ditch.     The  opinion  states  the 
case.    The  injunction  was  granted  below. 
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L.  H.  Ruth  and  C.  H.  Lindsay,  for  appellant. 

Toultnin,  Taylor  &  Prince  and  H.  PiUans,  contra. 

Bbicksll,  C.  J.  It  is  well  settled  by  a  uniform  course  of  de- 
ailionB,  English  and  American,  that  the  proprietors  of  land  over 
or  through  which  "  a  stream  of  water  usually  flows  in  a  definite 
channel,  haying  a  bed,  aides  or  banks,  and  usually  discharging  it- 
self into  some  other  stream  or  body  of  water,"  hare  a  clear  legal 
right,  not  derived  from  or  dependent  upon  prescription  or  long 
continued  use,  but  a  right  as  matter  of  law  and  as  an  incident  of 
the  ownership  of  the  land,  to  the  use  of  the  water  flowing  in  the 
stream,  as  it  is  accustomed  to  flow,  without  detrimental  diminution 
or  alteration.  3  Kent  Com.  439;  Hendricks  v.  Johnson,  6  Fort 
472;  Stein  v.  Burden,  24  Ala.  130;  50  Am.  Dec.  453;  Stain  v.  Ashhy, 
34  Ala.  521;  Burden  v.  Stein,  37  Ala.  104;  62  Am.  Deo.  768;  Stain 
v.  Burden,  39  Ala.  137;  65  Am.  Dec.  394.  The  present  case,  it  must 
be  observed,  does  not  draw  into  consideration  the  relative  rights 
and  duties  of  such  proprietors,  aud  depends  upon  principles,  which 
though  they  may  bear  some  similarity,  are  not  in  all  respects  iden- 
tical with  the  principles  which  prevail  in  reference  to  water-courses. 
The  water  now  in  question  naturally  originates  from  the  fall  of 
rain  upon  the  lands  of  the  complainants,  spreading  itself  over  the 
surface,  collecting,  because  of  depressions  in  the  lands,  into  pools, 
which  stand  until  absorbed  or  evaporated.  The  water  so  far  as  it 
flows  off  naturally,  flows  upon  the  lower  lands  of  the  defendant. 
There  is  much  diversity  of  opinion  in  judicial  decision,  and  among 
the  text-writers,  as  to  the  principles  which  should  govern  in  refer- 
ence to  such  water,  termed  surface  water,  in  distinction  from  the 
water  of  a  stream,  and  from  subterranean  or  hidden  water.  The 
principle  this  court  has  adopted,  borrowed  from  the  civil  law,  is 
that  the  owner  of  higher  laud  has  a  servitude  or  natural  easement 
upon  the  lower  adjoining  land  for  the  discharge  of  all  snrfaoe  water 
flowing  naturally  thereon  from  the  higher  land,  and  the  owner  of 
the  lower  land  cannot  prevent  or  obstruct  the  natural  passage  of  such 
water  to  the  injury  of  the  higher  land.  Hughes  v.  Anderson,  63 
Ala.  380;  B.  c,  44  Am.  Rep.  147;  Ninninger  v.  Norwood,  73  Ala. 
377;  a.  c,  47  Am.  Rep.  412;  following  in  this  respect  the  cases  of 
Kaufman  v.  Grietemer,  36  Penn.  St.  407,  and  Martin  v.  Riddle, 
36  Penn.  St.  416,  which  were  reaffirmed  in  Hays  v.  Hinlcleman,  68 
Toe  LI  — 54 
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Penn.  St.  32-i.  The  weight  of  authority  perhaps  is  in  accordance 
with  this  doctrine,  with  an  exception  as  to  the  city  or  village  lou 
and  their  improvement  for  building.  Bat  the  servitude  or  ease- 
ment extends  only  to  surface  water  arising  from  natural  causes,  u 
by  the  falling  of  rains  and  melting  of  snow;  and  it  does  not  author- 
ise the  proprietor  of  the  higher  laud,  by  the  collection  of  water  into 
drains  or  artificial  channels,  to  precipitate  it  in  increased  quantity 
and  volume  upon,  and  to  the  detriment  of  the  lower  land.  Buyhu 
v.  Anderson,  supra;  Kauffntan  r.  Griexemer,  suprit;  Butler  v.  Peck, 
16  Ohio  St  334;  Livingston  v.  McDonald,  21  Iowa,  100;  Adams 
v.  Walker,  34  Conn.  166;  Sicks  v.  Silliman,  93  111.  365;  Miller  v. 
Laubach,  47  Penn.  St  154.  In  the  case  last  cited,  the  court  said: 
"  No  doubt  the  owner  of  land  through  which  a  stream  flows  may 
increase  the  volume  of  water  by  draining  into  it,  without  any  lia- 
bility to  damages  by  a  lower  owner.  He  must  abide  the  contin- 
gency of  increase  or  diminution  of  the  flow  into  the  channel  of  the 
stream,  because  the  upper  owner  has  the  right  to  all  the  advantages 
of  drainage  or  irrigation  reasonably  need  as  the  stream  may  give 
him.  But  that  is  an  entirely  different  thing  from  draining  the  water 
standing  ou  the  lands  of  one,  through  artificial  channels,  on  to  that 
of  another.  That  cannot  be  done  without  his  consent"  In  But- 
ler v.  Peck,  supra,  in  considering  the  ri^ht  of  the  owner  of  the 
higher  land  by  the  construction  of  artificial  drains  to  throw  surface 
water  or  the  water  originating  upon  his  land  upon  the  lower  lands 
of  an  adjacent  proprietor,  the  court  said:  "  We  are  clear  that  no 
such  right  exists.  It  would  sauctiou  the  creation,  by  artificial 
means,  of  a  servitude  which  nature  has  denied.  The  natural  ease- 
ment arises  out  of  the  relative  altitudes  of  adjacent  surfaces  as  na- 
ture made  them,  and  these  altitudes  may  not  be  artificially  changed 
to  the  damage  of  an  adjacent  proprietor."  The  burden  resting 
upon  the  lower  land  is  to  receive  from  the  higher  land  the  water 
which  flows  therefrom  naturally  without  the  art  of  man;  the  water 
which  comes  to  it  because  of  its  natural  depression.  There  is  bo 
right  in  the  owner  of  the  higher  land,  by  artificial  construction  de- 
signed for  its  improvement,  relieving  it  from  its  natural  disadvant- 
ages to  increase  the  burdens  of  the  lower  estate.  Hurdman  r.  If. 
S. Railway  Co.,Z  0.  P.Div.  168;  30  Eng.  Bep.  81;  Gould  Wats. 
%  267;  Ang.  Water-courses,  §  108;  Cooley  Torts,  579-80.  And  if  he 
collects  surface  water  into  an  artificial  channel,  casting  it  in  a  body 
upon  the  lower  land,  it  is  an  actionable  tort,  and  may  be  an  injury 
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a  conrt  of  equity  would  prevent  by  injunction.  Hughe*  v.  Anderson, 
supra;  Ninninger  v.  Norwood,  supra. 

The  facts  of  this  case  as  shown  by  the  bill  and  answer  and  the 
affidavits  which  were  submitted  upon  a  motion  for  a  dissolution  of 
the  injunction  are  that  fonr  or  five  years  ago  the  complainants 
became  the  owners  of  two  several  and  adjoining  parcels  of  land, 
lying  some  four  or  fire  feet  higher  than  the  land  the  defendant 
has  since  acquired.  These  lands  are  all  agricultural  and  are  used 
for  the  purposes  of  agriculture.  The  lands  of  the  complainants 
naturally  in  time  of  heavy  rains  were  subject  to  be  overflowed  by 
falling  water,  which  would  collect  in  the  depressions  thereon,  form- 
ing standing  ponds  until  it  was  absorbed  or  evaporated,  rendering 
parts  thereof  unfit  for  cultivation.  The  complainants  have  con- 
structed ditches  for  their  drainage  which  lead  into  a  larger  ditch 
running  upon  the  lands  of  the  defendant  and  there  terminating,  by 
which  all  the  water  falling  upon  the  lands  of  the  complainants  and 
which  had  been  accustomed  to  form  into  ponds  is  cast  upon  the  lands 
of  the  defendant,  spreads  upon  the  surface  thereof  and  inflicts 
upon  him  an  injury  of  the  same  kind  and  probably  as  great  in 
degree  as  that  from  which  the  complainants  relieved  their  land.  For 
the  prevention  of  the  injury  the  defendant  has  constructed  at  or  about 
the  point  the  ditch  enters  his  lands,  an  embankment  or  dam  by  which 
the  water  is  thrown  back  and  it  flows  again  on  the  lands  of  the  com- 
plainants; and  it  is  the  continuance  of  this  dam  against  which  the 
injunction  is  directed.  Whether  there  is  actual  damage  to  the  lands 
of  the  defendant,  and  if  there  be  its  extent  is  a  matter  about  which 
the  witnesses  differ  in  opinion.  The  fact  however  is  not  controverted, 
aad  it  is  apparent  from  the  depth,  breadth  and  length  of  the  ditch, 
from  the  conformation  of  the  land  through  which  it  runs,  and  from 
the  fact  so  prominently  pressed  in  the  bill  that  it  has  effectually 
drained  the  lands  of  the  complainants,  that  thereby  the  water  ie 
collected  and  discharged  in  undue  and  unnatural  quantities  upon  the 
lands  of  the  defendant;  and  when  it  is  not  made  to  appear  that 
the  drainage  of  the  lower  land  is  sufficient  to  carry  it  off,  there 
would  seem  to  be  little  difficulty  in  reaching  the  conclusion  that 
actual  permanent  injury  results.  But  there  is  in  any  event  estimable 
injury,  and  proof  of  actual  damage  is  not  necessary.  There  is  an 
open  invasion  of  the  rights  of  the  defendant,  and  if  suffered  to  con- 
tinue without  a  resort  to  legal  remedies,  for  the  period  prescribed 
by  the  statute  of  limitations  for  the  recovery  of  lands  would  become 
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evidence  of  an  advene  right.  Where  the  act  done  is  of  that  charac- 
ter that  its  repetition  or  continuance  ripens  into  evidence  of  a  right 
to  do  it  the  act  is  actionable  in  itself  if  wrongful,  and  the  lav  givea 
nominal  damages,  though  no  actual  damage  has  resulted-  Stein  v. 
Burden,  24  Ala.  130;  00  Am.  Dec.  463;  Polly  v.  MeCaU,  37  Ala. 
20;  WoodNuis.,  §108. 

It  wtU  not  be  denied  that  the  defendant  had  the  right  to  protect 
himself  against  this  invasion  of  his  lands  —  that  he  could  lawfully 
place  obstructions  in  the  ditch  which  avert  the  injury,  if  thereby 
he  did  not  inflict  injury  upon  innocent  strangers.  Martin  v.  Riddle, 
26  Penn.  St.  415.  The  general  rnle  is  that  where  a  party  can  main- 
tain an  action  for  a  nuisance  he  may  enter  and  abate  it.  Wood 
Nnis.,  §  844. 

If  it  be  apparent  that  the  dam  or  embankment  has  increased  tht 
quantity  of  water  which  may  flow  or  stand  upon  the  roads  or  lanes 
referred  to  in  the  original  bill,  and  that  it  is  of  peculiar  injury  to 
the  complainants,  they  are  not  now  in  a  condition  to  complain  of  it. 
They  are  the  original  wrong-doers,  and  the  injury  is  one  of  the 
results  of  their  wrongful  act  in  flooding  the  lands  of  the  defendant 

A  party  in  contempt  for  a  real  substantial,  not  a  mere  technical 
disobedience  of  an  injunction,  a  disobedience  for  which  the  chan- 
cellor would  impose  punishment,  will  not  be  heard  on  a  motion  for 
its  dissolution  until  the  contempt  is  purged.  But  where  the  nature 
and  extent  of  the  punishment  to  be  imposedfor  the  contempt  depend 
on  the  determination  of  the  question  whether  the  injunction  shall 
be  continued  or  dissolved,  and  involves  essentially  the  inquiry 
whether  it  was  not  in  the  first  instance  improvidently  granted  upon 
the  ex  parte  showing  of  the  complainant,  the  motion  for  a  dissolution 
may  be  entertained.  High.  Inj.  875;  Bndicott  v.  Mathis,  1  Stock! 
110.  The  violation  of  the  injunction  in  the  present  case  was  not 
deemed  by  the  chancellor  deserving  of  punishment,  and  not  being 
punishable,  the  motion  for  dissolution  was  properly  entertained. 

The  result  is  the  decree  of  the  chancellor  must  be  reversed,  a 
decree  here  rendered  dissolving  the  injunction  and  the  cause  will  ba 
remanded. 

Reversed  and  remanded 
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la  insolvent  mortgaged  his  stock  of  merchandise,  worth  14,000,  some  of  It 
perishable,  constituting  all  his  property,  to  secure  ■  debt  of  $3,000.  The 
Mortgagee  knew  he  waa  embarrassed,  but  not  that  he  was  Insolvent  The 
mortgagor  was  not  expressly  authorized  to  sell,  but  the  property  was  left  In 
hta  possession,  and  it  appeared  to  be  the  intention  that  he  should  retain 
possession  until  the  mortgage  was  doe.  Held,  that  the  power  to  sell  was, 
implied,  and  the  mortgage  was  void  as  to  creditors. 

ILL  to  set  aside  a  chattel  mortgage.     The  opinion  states  the 
The  bill  was  dismissed  below. 


B' 


W.  B.  Barnea,  for  appellant 
/.  M.  Chilton,  contra. 

BohtBBTiLLK,  J.  No  subject  has  perhaps  been  more  discussed 
in  the  courts  of  this  country,  especially  within  the  past  few  years, 
than  the  mortgage  of  stocks  of  merchandise,  when  the  mortgagor 
is  allowed,  either  expressly  or  by  necessary  implication,  to  retain, 
possession  with  a  reserved  power  of  sale  over  the  mortgaged  property. 
The  courts  of  the  several  States  are  in  irreconcilable  conflict  on  the 
question,  whether  the  reservation  of  such  a  power  conclusively 
vitiates  the  instrument  for  fraud,  as  matter  of  law,  without  regard 
to  any  specific  intent  to  defraud,  or  whether  it  is  a  strong  badge  of 
fraud,  furnishing  only  presumptive  evidence  of  fraudulent  intent  as 
matter  of  fact  for  the  jury,  and  capable  of  being  rebutted  by  proof 
to  the  contrary  by  one  who  seeks  to  uphold  the  conveyance.  The 
decisions  will  be  found  fully  collected  and  reviewed  at  length  by  the 
various  text-writers  who  have  undertaken  to  treat  of  this  particular 
subject.  As  well  observed  in  Robinson  v.  Elliott,  22  Wall  513, 
these  cases  "cannot  be  reconciled  by  any  process  of  reasoning,  or 
on  any  principle  of  law."  Jones  Chat.  Mort.,  §379  et  stq.  ;  Her- 
man Chat  Mort,  §  100  et  stq.,  222;  Mort  of  Merchandise  (Pierce), 
g  33  s*  say.;  g88*r«?. 

The  several  decisions  of  this  court,  touching  this  general  subject, 
are  cited  in  Commercial  Bank  of  Selma  v.  Brewer,  71  Ala.  574,  and 
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the  role  so  far  established  by  them  is  stated  to  be,  that  the  convey- 
ance by  an  insolvent  mortgagor  of  substantially  all  of  his  unincum- 
bered property  —  consisting  of  an  ordinary  stock  of  merchandise — 
with  a  stipulation  for  retention  of  possession,  and  with  reservation 
of  a  power  of  sale  for  the  mortgagor's  own  benefit,  would  he  void 
on  the  ground  of  its  "inevitable  tendency"  to  hinder  and  delay 
the  creditors  of  the  grantor.  In  this  case  it  was  considered  not  to 
be  material  that  the  fact  of  the  mortgagor's  insolvency  was  unknown 
to  the  mortgagee  at  the  time  of  the  execution  of  the  conveyance. 
It  was  further  added  by  the  court  that  they  might  go  farther 
possibly  and  declare  the  instrument  void  on  the  ground  that  it 
reserved  a  benefit  to  the  grantors.  Ctmstantine  v  Twelve*,  39  Ala. 
607;  Price  v.  Matange,  31  Ala.  701;   Wiley  v.  Knitjht,  37  Ala.  336. 

In  the  absence  of  all  registry  laws,  the  manual  delivery  of  mort- 
gaged personal  property  would  be  essential  ordinarily  to  the  validity 
of  the  transaction.  But  statutes  providing  for  the  recording  of 
such  instruments  are  a  substitute  for  possession  by  the  mortgagee, 
and  repel  any  implication  of  fraud  arising  from  the  mortgagor's 
retention  of  possession,  at  least  until  the  day  of  default  not  unrea- 
sonably prolonged.  Herman  Chat.  Mort;.,  g  100;  Jones  Chat. 
Mort.,  g  380;  Hopkins  v.  Scott,  20  Ala.  183.  This  has  been  justly 
said  to  be  a  concession  to  commerce,  made  in  obedience  to  the 
growing  exactions  of  trade. 

The  objection  urged  in  the  present  case  is  not  to  any  stipulation, 
express  or  implied,  for  the  mortgagor's  retention  of  possession 
merely,  but  to  an  implied  reservation  of  a  power  of  sale  in  the 
mortgagor  for  his  own  use  and  benefit,  and  the  argument  is,  that 
this  feature  of  the  case  operates  to  stamp  the  transaction  with  fraud. 

The  general  principle  is  well  stated  by  the  Supreme  Court  of  the 
United  States,  in  the  case  of  Robiruon  v.  Elliott,  23  Wall.  633, 
where  it  is  said  that  "  the  creditor  must  take  care  in  maTHng  ha 
contract,  that  it  does  not  contain  provisions  of  no  advantage  to 
him,  hut  which  benefit  the  debtor,  and  were  designed  to  do  so,  and 
are  injurious  to  other  creditors.  The  law  will  not  sanction  a  pro- 
ceeding of  this  kind.  It  will  not  allow  the  creditor  to  make  use 
of  his  debt  for  any  other  purpose  than  his  own  indemnity.  If  he 
goes  beyond  this,  and  puts  into  the  contract  stipulations  which  have 
the  effect  to  shield  the  property  of  his  debtor,  bo  that  creditors 
are  delayed  in  the  collection  of  their  debts,  a  court  of  equity  will 
not  lend  its  aid  to  enforce  the  contract."     This  principle  is  u 
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ancient  in  our  jurisprudence  as  Twyne'a  case,  decided  near];  three 
centuries  ago,  where  the  doctrine  was  settled  that  the  retaining  of. 
goods  in  possession  by  a  vendor,  with  the  power  of  trading  with 
them  as  his  own,  rendered  the  sale  fraudulent  and  void  as  ugaiost 
creditors.  The  reason  assigned  was  that  "he  continued  in  posses- 
sion, and  used  them  as  his  own,  and  by  reason  thereof  he  traded 
and  trafficked  with  others,  and  defrauded  and  deceived  them."  3 
Coke,  80;  b.  c,  1  Smith  Lead.  Gases  (H.  &  W.),  33.  The  con- 
trolling principle  of  the  case  is,  that  the  possession  of  property, 
with  the  accompanying  power  of  dominion  and  disposition,  is  an 
incident  of  ownership,  the  right  to  which,  in  all  honesty  and  jus- 
tice, should  be  denied  to  any  one  except  the  absolute  owner.  The 
law  therefore  justly  requires  that  all  transfers  or  assignments  of  a 
debtor's  property  should  be  made  in  good  faith  for  the  purpose  of 
paying  or  securing  his  debts,  and  "  without  any  intent  to  lock  up 
the  property  from  creditors  for  the  use  of  the  debtor."  Bump  Fraud. 
Oonv.  (3d  ed.)  399.  Our  present  statute  is  a  strong  affirmation  of 
this  principle  of  law,  and  was  designed  more  effectually,  perhaps,  to 
carry  into  effect  the  doctrine  of  Ttoytte's  case.  It  declares  that 
"all  deeds  of  gift,  all  conveyances,  transfers  and  assignments, 
verbal  or  written,  of  goods.,  chattels,  or  things  in  action,  made  in 
trust  for  the  use  of  the  person  making  the  same,  are  void  against 
creditors,  existing  or  subsequent,  of  such  person."  Code,  1876, 
§3130. 

We  proceed  to  apply  these  principles  to  the  case  in  hand.  The 
property  here  mortgaged  is  a  stock  of  ordinary  merchandise,  a  por- 
tion of  which  is  shown  to  be  of  a  perishable  nature.  The  value  of 
the  goods  is  shown  to  be  between  (4,000  and  16,000,  and  the 
amount  of  the  mortgage  debt  the  sum  of  $3,000.  The  mort- 
gagors were  insolvent  at  the  time  of  the  execution  and  delivery 
of  the  instrument,  although  this  was  not  probably  known  to 
the  mortgagees.  The  most  that  can  be  inferred  is,  that  the 
financial  embarrassment  of  the  mortgagors  was  known.  The 
grantors  in  the  conveyance  do  not  appear  to  have  owned  any  other 
property  liable  to  the  satisfaction  of  their  debts.  No  express  power 
is  conferred  on  the  mortgagors  to  sell  the  goods,  but  they  were  left 
in  possession  of  them,  and  by  implication  it  was  clearly  understood, 
from  the  terms  of  the  mortgage,  that  they  were  to  remain  in  pos- 
session until  the  day  of  default;  which  was  ninety  days  from  the 
date  of  its  execution.     "The  implication   is  irresistible,"  as  ob- 
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■erred  by  Btkuh,  J.,  in  Cheatham  v.  Hawkins,  76  N.  G.  335,  337, 
"  from  the  very  nature  of  the  business  that  they  [the  mortgagors! 
were  to  continue  in  selling  and  trading  as  before;  otherwise,  why 
retain  possession  of  goods  which  would  be  a  dead  incumbrance 
upon  their  hands,  without  the  power  of  disposition  ?  "  It  would 
be  an  incredible  supposition  that  the  mortgagors,  under  the  circum- 
stances attending  this  case,  were  expected  to  refund  this  borrowed 
money  by  closing  their  doors  and  locking  up  their  merchandise, 
thus  entirely  abandoning  their  business-  Especially  is  this  true,  in 
view  of  the  fact  that  they  did  not  pursue  this  course,  bnt  continued 
in  possession,  making  sales  of  the  goods  as  if  they  were  their  own, 
until  arrested  in  this  by  the  levies  made  by  their  various  attaching 
creditors.  It  is  a  necessary  conclusion  that  a  power  of  sale  was  im- 
plied, and  being  implied,  it  was  as  much  a  part  of  the  contract  as 
if  expressed.  freeman  v.  Rawson,  5  Ohio  St.  1;  Stanley  v.  Bunee, 
37  Mo.  269;  Herman  Chat  Mortg.  335;  Gardner  v.  Johnston,  9  W. 
Va.403. 

Such  a  power,  when  vested  in  a  mortgagee,  and  accompanied 
with  possession,  obviously  confers  on  him  a  dominion  over  the 
property,  which  is  utterly  inconsistent  with  the  continued  existence 
of  the  lien  intended  to  be  created  by  the  mortgage.  It  is  entirely 
repugnant  to,  and  subversive  of  such  lien.  The  instrument  con- 
tains within  itself,  in  its  very  inception,  the  mechanism  of  its  own 
sure  destruction.  The  mortgagor  remains  practically  the  owner  of 
the  property,  with  the  right  to  sell  and  appropriate  it  at  pleasure, 
without  liability  to  account  to  the  mortgagee,  save  at  the  mere 
option  of  the  latter,  which  may  never  be  brought  into  exercise  un- 
til some  other  creditor  seeks  to  call  the  debtor  to  account  by  levy- 
ing upon  the  property.  Such  an  instrument  is  therefore  no  valid 
security,  bnt  operates  in  the  most  effectual  manner  to  shield  the 
property  from  the  attack  of  other  creditors,  for  the  joint  benefit  of 
the  mortgagor  and  mortgagee,  thus  tending  inevitably  to  binder 
and  delay  such  creditors.  Herman  Chat.  Mortg.  337-336;  Mortg. 
of  Merchandise  (Pierce),  gg  33  et  ssq.;  Mortg.  of  Merchandise 
(Pierce),  §  155;  Wiley  v.  Knight,  37  Ala.  336;  Com.  B'k  Bebna 
v.  Brewer,  71  Ala.  574;  Jones  Chat.  Mortg.,  gg  383  et  teg.;  JW 
v.  Fletcher,  3d  Ark.  335;  S.  C,  43  Am.  Bep.  370;  Orton'  v.  Orion., 
7  Oreg.  478;  s.  c,  33  Am.  Bep.  717;  Cheatham  v.  Hawkins,  80  N. 
C.  161;  Robinson  v.  Elliott,  supra;  Constantino  v.  Twelves,  » 
Ala.  607. 
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A  mortgage,  with  such  a  power  of  sale,  by  which  the  mort- 
gage debtor  is  enabled  to  sell  at  hia  option,  and  appropriate  the 
proceeds  of  aale  to  his  own  use,  is  as  we  hare  said  above, 
virtually  a  conveyance  "  made  in  trust  for  the  nae  of  the  person 
making  the  same,"  within  the  meaning  of  the  statute,  and  thia 
feature  of  itself  stamps  the  transaction  with  invalidity.  Code, 
1876,  §  3120.  In  construing  this  statute,  this  court  said,  in 
Reynold*  v.  Crook,  31  Ala.  634,  that  it  is  essential  to  the 
ralidity  of  every  trust  conveyance,  intended  as  a  security,  that  its 
"  whole  purpose"  should  be  the  devotion  of  the  property  bona  fide 
to  the  indemnification  of  the  creditor,  and  that  "  if  a  part  of  its 
purpose  is  that  it  shall  avail  or  be  used  for  the  ease  or  favor  of 
the  grantor,  it  is  void  as  to  creditors."  Stiller  v.  Stetson,  32  Ala. 
161.  The  principle  is  essentially  akin  to  that  which  pronounces 
every  conveyance  void  which  reserves  a  power  of  revocation  in  the 
grantor.  The  power  to  sell  the  mortgaged  property  and  appropri- 
ate its  proceeds  does  not. differ  in  effect  from  a  reserved  power  to 
revoke  in  whole  or  in  part.  In  Riggs  v.  Murray,  3  Johns.  Ob. 
565,  it  was  said  by  Chancellor  Kent,  in  a  case  of  this  character, 
that  the  grantors  have  been  "sporting  wijh  the  property  as  their 
own,"  and  the  conveyance  carried  with  it  a  necessary  inference  of 
a  purpose  to  hinder,  delay  or  defraud  creditors.  Sueh  a  power  of 
revocation  was  said  to  be  fatal  to  the  instrument  and  to  "poison  it 
throughout."  It  was  very  long  ago  held  that  a  reserved  power  to 
mortgage,  or  to  sell,  as  the  grantor  might  deem  fit,  was  tantamount 
to  a  power  of  revocation,  and  therefore  vitiated  a  conveyance  for 
frand.  Tarbaek  v.  Marbvry,  %  Vt.  510 ;  Mortg.  Merch.  (Pierce), 
§g  154  ^  seq.  All  cases  of  this  general  class  come  within  the  evils 
intended  to  be  reached  by  Twyne's  case,  where  it  was  said  that 
"  fraud  is  always  apparelled  and  clad  with  a  trust,  and  trust  is 
the  cover  of  fraud." 

The  authorities  are  numerous  in  support  of  these  views.  The 
Supreme  Court  of  North  Carolina,  in  discussing  this  subject  in 
Cheatham  v.  Bawkins,  76  N.  C.  335,  say :  "  The  power  to  sell  was 
the  power  to  destroy,  and  the  sale  was  the  destruction  and  extinc- 
tion of  the  property.  If  there  were  other  unsecured  creditors  at 
the  time  of  this  assignment,  and  no  other  property  of  the  debtor 
than  that  conveyed  in  the  mortgage,  out  of  which  creditors  could 
nuke  their  debts,  the  fraudulent  intent  wonld  seem  irrebuttable. 
A  clear  benefit  is  secured  to  the  debtor,  and  a  clear  right  is  with- 
Vol.II  —  55 
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held  from  the  creditor  beyond  what  the  law  permits.  An  assign- 
ment cannot  cover  up  and  preserve  the  property  for  the  debtor** 
list',  or  protect  it  from  the  remedies  and  demands  of  the  creditors. " 

There  being  no  evidence  to  rebut  "the  presumption  of  fraud 
raised  by  the  law,"  the  mortgage  was  declared  by  the  court  to  be 
void  for  fraud. 

In  the  case  of  Tennessee  National  Bank  v.  Ebbert,  9  Heisk.  163, 
a  similar  mortgage  was  decided  to  be  void,  because  it  afforded  such 
"facilities  for  fraud"  as  to  stamp  it  as  "wanting  in  legal  faith  on 
the  plain  principle,"  as  was  said,  that  every  reasonable  man  is  pre- 
sumed to  intend  the  probable  consequences  of  his  own  act  And 
besides,"  it  was  added,  "  there  is  clearly  a  benefit  contracted  for  to 
the  grantors  on  the  face  of  the  deed,  and  a  prejudice  to  the  righto 
of  other  creditors." 

In  Collins  v.  Myers,  16  Ohio,  647,  the  court  declared  that  "  to 
hold  that  such  a  mortgage  was  valid,  would  furnish  a  complete 
shelter,  under  which  a  man  could  carry  on.  trade  for  his  own  bene- 
fit, completely  protected  against  the  payment  of  his  debts,  and 
placed  wholly  beyond  the  reach  of  creditors."  The  property  was 
said  not  to  be  "  held  by  the  mortgage,  but  by  the  will  of  the  debtor; 
because  if  the  debtor  sees  proper  to  dispose  of  it,  he  has  the  power 
under  the  mortgage."  For  these  reasons,  such  a  mortgage  on  a 
stock  of  merchandise  was  decided  to  be  "  void  as  against  the  policy 
of  the  law." 

In  Mississippi,  such  conveyances  have  been  held  void,  among 
other  reasons,  "  because  of  their  susceptibility  of  abuse,  by  rea- 
son of  the  ease  with  which  they  may  be  employed  for  wrong  pur- 
poses, to  the  injury  of  creditors."    Joseph  v.  Levi,  58  Miss.  813. 

In  more  than  one  case  they  have  been  held  void  on  the  ground 
that  they  open  a  wide  door  for  the  easy  commission  of  fraud,  and 
are  therefore  contracts  against  public  policy.  Phelps  v.  JrWray, 
2  Term.  Oh.  717;  Lund  f.  Fletcher,  39  Ark.  325;  s.  a,  43  Am.  Ben. 
270. 

A  large  number  of  other  adjudications  on  this  Bubject  could  be 
cited,  giving  forcible  reasons  in  support  of  the  doctrine  that  a  reser- 
vation to  the  mortgagor  of  a  discretionary  power  of  sale  renders 
the  mortgage  fraudulent  as  against  the  creditors  of  the  mortgage 
debtor.  When  this  fact  is  made  to  appear,  the  better  view  seenu 
to  us  to  be,  that  the  conveyance  is  void  without  regard  to  the  ex- 
istence of  any  actual  intent  to  defraud.     As  forcibly  observed  by 
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*  recent  author,  "with  the  enactment  of  statutes  granting  a 
most  liberal  exemption  of  personal  property,  and  the  abolishment 
of  the  laws  for  the  arrest  and  imprisonment  of  debtors,  a  creditor 
has  bnt  a  naked  claim  against  the  property  of  hie  debtor,  and 
it  should  receive  the  most  effective  support,  and  every  rule  cal- 
culated to  prevent  a  debtor  from  secreting  or  covering  property 
should  be  sustained  with  courage  and  energy."  Herman  Chat. 
Mortg.  235. 

We  are  not  to  be  understood  as  intimating  in  this  opinion,  that  a 
mortgage  of  merchandise  wonld  be  rendered  conclusively  invalid 
where  the  mortgagor  is  in  good  faith  left  in  possession  of  the  goods 
with  power  to  sell  for  the  exclusive  use  of  the  mortgagee,  holding 
the  proceeds  of  Bale  for  his  benefit.  In  such  oase  he  may  well 
be  deemed  the  mere  agent  of  the  mortgagee  acting  for  him  and  in 
his  behalf.  Mortg.  of  Merch.  (Pierce),  §g  46, 19,  53;  Gonklimj  ▼. 
Shelby,  88  N.  Y.  860;  Fitk  v.  Harahmo,  45  Wis.  665;  Ticktwr  v. 
WiwxOl,  9  Ala.  305. 

Under  the  influence  of  these  principles,  it  needs  no  further  argu- 
ment to  show  that  the  mortgage  executed  by  Crumley  Brothers  to 
the  Benfro  Brothers  on  the  35th  day  of  December,  1878,  was  fraud  - 
dulent  and  void  as  against  the  appellants  and  other  creditors  of  the 
mortgagors,  and  that  the  chancellor  erred  in  not  so  holding.  The 
decree  dismissing  the  bill  filed  by  appellants  is  reversed,  and  the 
cause  is  hereby  remanded  that  further  proceedings  may  be  had  in 
the  Chancery  Court  in  aocordanoe  with  the  views  expressed  in  this 
opinion. 


Daughter*  t.  Amibica.it  Union  Tbliqbaph  Compact. 


Telegraph  txrmptmy— damage*— eiphttr  iitpatch. 

For  nun-delivery  of  ■  cipher  dispatch,  the  meaning  of  which  Is  not  known  or 
explained  to  the  company,  a  telegraph  company  1b  liable  In  the  same  damages 
as  if  its  purport  had  been  apparent,  and  where  each  dispatch  directs  the  sale 
of  goods  owned  by  the  sender,  the  measure  of  damages  in  the  difference  In 
the  market  price  between  the  time  when  they  would  have  been  sold  If  the 
h  had  been  delivered  and  the  actual  sale. 
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CTION  of  damages  for  non-delivery  of  a  telegram.    The  opinion 
states  the  case.     The  defendant  had  judgment  below. 

J.  M.  Chilton,  for  appellant 

W.  H.  Burnt*  £  Son  and  John  S.  Bigby,  contra. 

StomB,  J.  In  suits  such  as  this  to  authorize  recovery  the  damages 
must  be  the  natural  and  proximate  consequence  of  the  breach. 
Speculative  or  contingent  damages  cannot  be  recovered.  What  is 
meant  by  the  phrase,  "  natural  consequence,"  is  the  damage  which 
would  result  in  the  usual  course  of  things,  ae  distinguished  from  acci- 
dental or  collateral  injury,  or  such  as  would  spring  from  special  cir- 
cumstances not  usually  attendant,  upon  such  transactions.  The  fore- 
going mles  are  of  universal  acceptance,  and  are  invoked  in  almost  or 
quite  every  judicial  contention  growing  ont  of  breaches  of  executory 
contracts. 

The  present  suit  is  an  action  of  assumpsit  brought  by  the  appellant 
against  the  appellee  telegraph  company,  to  recover  damages  for  the 
non-delivery  of  a  message  which  the  latter  received,  and  for  a  con- 
sideration promised  to  deliver.  The  message  was  a  cipher  and  did 
not  disclose  to  the  uninitiated  what  its  meaning  and  purpose  were. 
Though  expressed  in  letters  of  the  English  alphabet  and  susceptible 
of  being  rendered  into  sound,  they  were  but  symbols  not  understood 
and  not  intended  to  be  understood  save  by  those  instructed  in  the 
secret  art.  They  were  not  explained  to  the  telegraphic  operator  and 
he  was  ignorant  of  the  purport  and  object  of  the  message.  It  was  ad- 
dressed to  a  well-known  firm  of  cotton  brokers  in  the  city  of  New 
York,  and  the  complaint  alleges  that  if  it  had  been  transmitted  and 
delivered  to  that  firm  according  to  the  usual  coarse  of  telegraphy, 
they  wonld  have  understood  it  and  acted  upon  it;  that  its  true  import 
was  a  direction  to  the  brokers  to  sell  three  hundred  bales  of  cotton 
previously  purchased  by  plaintiff  in  that  city,  one  hundred  bales  to  be 
delivered  in  that  month  —  January,  1881 — and  the  remaining  two 
hundred  bales  to  be  delivered  in  the  month  of  May  following;  that 
if  the  message  had  been  transmitted  and  delivered  in  due  time 
the  brokers  would  have  made  the  sale,  and  thus  realized  to  him, 
the  sender,  tlOO  profit  in  the  purchase  and  resale;  that  in  con- 
sequence of  the  non-delivery  of  the  message,  the  cotton  was  not 
sold  bnt  remained  on  hand ;  and  that  when  several  days  afterward, 
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it  became  known  and  necessary  to  aend  another  direction  to  Bell  in 
consequence  of  the  non-delivery  of  the  first,  the  price  of  cotton  had 
materially  declined;  and  on  a  sale  then  made  plaintiff  sustained  a 
loss  of  11,000.  Plaintiff  claims  this  sum,  as  damages  suffered  by 
the  defendant's  breach  of  contract  Several  grounds  of  demnrrer 
were  interposed  by  the  defendant,  and  the  Circuit  Court  sustained 
them  all.  The  fonrth  ground  is  in  the  following  language:  "  The 
complaint  shows  that  the  dispatch  sent  was  a  cipher  dispatch,  un- 
intelligible to  the  operator  —  agent  —  that  sent  the  same,  and  it 
fails  to  show  that  the  said  agent  was  informed  as  to  the  importance 
and  value  of  the  said  dispatch,  or  that  it  was  of  any  importance." 

The  ruling  of  the  Circuit  Court  on  this  ground,  or  cause  of  de- 
murrer, is  Bought  to  be  maintained  by  the  following  argument  : 
That  in  suits  for  breach  of  contract,  only  such  damages  can  be  re- 
covered, as  were  within  the  contemplation  of  the  parties  when  the 
contract  was  entered  into;  that  the  telegram  attempted  to  be  sent 
in  this  case,  being  in  cipher  and  its  contents  and  purpose  unknown 
to  the  company's  operator,  it  is  impossible  the  damages  claimed 
could  have  been  within  the  contemplation  of  the  telegraph  com- 
pany, or  its  operator.  On  this  ground  it  is  claimed  that  only  the 
price  paid  for  the  telegram  can  be  recovered.  This  concession  itself 
shows  that  this  ground  of  demnrrer  should  not  have  been  sustained. 
If  any  thing  was  recoverable,  demurrer  is  not  the  way  to  test  the 
extent  of  recovery.  That  is  done  by  objections  to  testimony,  and 
by  charges.  Bnt  aside  from  the  right  to  recover  the  cost  of  the 
message,  whenever  there  is  an  unwarranted  breach  of  contract, 
some  damages  may  be  recovered  —  nominal  damages,  at  least.  The 
argument  here  urged  has  a  wider  and  deeper  scope,  and  denies  the 
right  of  the  plaintiff  to  recover  the  loss  sustained  in  the  delayed 
sale  of  his  cotton. 

The  authorities  fully  sustain  the  proposition,  that  if  the  telegram 
had  been  expressed  in  plain  language,  directing  the  sale  of  plaintiff's 
cotton,  and  the  telegraph  company,  without  lawful  excuse,  failed 
to  transmit  and  deliver  it  in  due  time,  then  the  plaintiff  can  recover 
the  actual  damage  he  sustained  by  the  fall  in  the  market  price  of 
cotton,  between  the  time  it  would  have  been  sold  if  the  message 
had  not  been  delayed,  and  the  time  it  was  actually  sold.  Of  course 
this  is  qualified  by  another  principle,  namely  :  That  as  soon  as  the 
plaintiff  discovered  his  message  had  not  been  forwarded,  it  became 
his  duty,  within  a  reasonable  time,  to  take  the  requisite  steps  to 
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prevent  farther  loss.  This  is  usually  done  by  repeating  the  order 
or  direction  to  sell.  The  following  authorities  support  the  proposi- 
tion asserted  above.  Squire  v.  W.  U.  Tel  Co.,  98  Mass.  233; 
Leonard t.  N.  T.,A.A  B.  Magn.  Tel.  Co.,  41  N.  Y.  544;  a. a,  1 
Am.  Hop.  446;  True  v.  Int.  Tel  Oo^  60  Me.  9;  s.  c,  11  Am.  Rep 
156;  JV.  T.  A  W.  Pr.  Tel.  Co.,  v.  Dryburg,  35  Penn.  St  298;  V. 
8.  Tel  Co.,  v.  Wengor,  55  Penn.  St  262;  W.  A  JV.  0.  Tel  Co.  t. 
ffobton,  10  Gratt  122;  W.  U.  7W.  Co.  t.  Ward,  23  Ind.  377;  Tyler 
t.  W.  V.  Tel  Co.,  60  111.  421;  s.  C,  14  Am.  Bop.  38;  Manville  j. 
W.  U.  Tel  Co.,  37 Iowa,  214;  a.  c,  18  Am.  Rep.  8;  Turner  v.  Hawk- 
eye  Tel.  Co.,  41  Iowa,  458;  8.  c,  20  Am.  Rep.  605;  Elwood  v.  W. 
U.  Tel  Co.,  45  N.  Y.  549;  s.  c,  6  Am.  Rep.  140;  W.  U.  Tel.  ft.  v. 
Slanchard,  68  Ga.  299;  a.  o.,  45  Am.  Rep.  480.  In  many  of  those 
cases  the  messages  were  not  self-explaining. 

In  support  of  the  main  ground  of  demurrer  under  consideration, 
appellee  relies  on  the  following  authorities.  Landsberger  v.  Hag*. 
Tel  Co^  32  Barb.  530;  Baldwin  v.  U.  3.  Tit.  Co.,  45  N.  Y.  744; 
s.  a,  6  Am.  Rep.  165;  U.  8.  Tel  Co.  v.  Gildtreleeve,  29  Md.  232; 
Bank  v.  W.  U.  Tel  Co.,  30  Ohio  St.  555;  s.  c,  27  Am.  Rep.  485 
Oandm  v.  W.  V.  Tel.  Co.,  34  Wis.  471;  s.  a,  17  Am.  Rep.  452; 
Beaupre  v.  Pac  &  All  Tel.  Co.,  21  Minn.  155;  Maciay  v.  W.  V. 
Tel.  Co.,  16  Not.  222;  Hdbbe  v.  L.  A  S.  W.  By.  Co.,  L.  B.,  10  Q. 
B.  111.  The  following  cases,  cited  from  Allen's  Telegraph  Cases 
(the  reports  are  not  in  our  library),  are  also  relied  on.  Shield*  v. 
Wash,  Tel  Co.,  p.  5;  Lane  v.  Mont.  Tel  Co.  (Canada),  p.  61;  Ste- 
venson v.  Mont.  Tel  Co.,  p.  71;  Kinghorne  v.  Mont.  Tel  Co.,  p.  98. 
Some  of  these  rulings  were  made  on  cipher  telegrams;  others  are 
messages  which  unexplained,  did  not  disclose  the  extent  or  full  im- 
port of  any  transaction  had  in  contemplation  by  the  parties;  and  in 
all  substantial  damages  were  refused,  because  neither  the  messages, 
nor  other  information  given,  made  known  to  the  operator  what  was 
contemplated.  Hence  it  was  ruled  that  plaintiffs  could  not  recover 
of  the  telegraph  company  what,  not  understanding,  it  could  not 
have  contemplated  as  the  effect  of  a  miscarriage  or  other  failure. 
These  authorities  sustain  the  argument  they  are  cited  to  support 
Several  of  the  cases  however  rest,  not  on  cipher  telegrams,  but  on 
messages  which  by  their  brevity,  or  for  some  other  reason,  failed  to 
give  full  information  of  their  import.  They  are  not  reconcilable 
with  Beveral  of  the  cases  above  cited  by  us,  in  which  plaintiff* 
recovered. 
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The  question  wo  are  considering,  in  reference  to  cipher  or  obscure 
telegrams,  is  of  comparatively  modern  presentation.  The  oldest 
adjudication,  asserting  the  doctrine  contended  for,  is  little  more 
than  a  dozen  years  old.  The  telegraph  itself  is  a  new  invention, 
and  of  coarse  special  rnles  adapted  to  it  must  be  modern.  Possibly 
the  oldest  case,  which  withheld  damages  because  tbe  dispatch  was 
unintelligible  to  the  operator,  was  a  nisi  prlus  ruling  in  Louisiana, 
in  the  case  of  Shields  v.  Washington  &  N.  0.  Til.  Co. ,  reported  in 
1  Livingston's  Law  Mag.  69;  4  Am.  Law  Jour.  (N.  S.)  311.  We  base 
no.  access  to  the  full  report  of  this  case,  and  cannot  tell  by  what 
authorities  it  was  supported.  Landsberger' s  case,  from  32  Barbour, 
was  not  in  cipher,  bat  was  obscure.  Relief  was  denied  on  the 
ground  that  the  damages  claimed  were  too  remote.  That  case  was 
decided  in  1860.  Baldwin's  case,  45  N.  Y.  744;  s.  c,  46  Am.  Rep. 
165;  Gilder  stove's  case,  29  Md.  232;  .fane's  case,  Allen  Tel.  Cae. 
61;  Stevenson's  case,  Allen  Tel.  Gas.  71;  Kinghorne's  case,  Allen 
Tel.  Cae.  98,  and  Baoupre's  case,  21  Minn.  155,  were  all  similar  cases 
of  obscurity  in  the  message  —  not  self -explaining.  Candee's  cane, 
34  Wis.  471;  a.  c,  17  Am.  Rep.  452,  and  Machay's  case,  16  Nev. 
222,  are  all  cipher  dispatches.  We  can  perceive  no  reason  however 
for  a  different  rule,  as  applicable  to  the  two  classes.  If  it  be  essen- 
tial in  case  of  a  cipher  telegram  that  its  contents  and  object  be  ex- 
plained, what  reason  can  be  urged  for  a  different  rule,  when  the  dis- 
patch, though  legible,  is  yet  so  briefly  and  obscurely  expressed,  that 
no  one  can  understand  its  import  or  magnitude,  save  the  sender 
and  receiver  ?  If  the  information  be  material  in  the  one  case,  it 
must  be  in  the  other. 

Ab  we  have  seen,  the  argument  on  which  the  decisions  nnder  dis- 
cussion have  been  rested,  is  that  they  are  too  remote,  not  being  within 
the  contemplation  of  the  parties.  Hadley  v.  BaxendaU,  9  Exch. 
341,  is  relied  on  as  declaring  the  underlying  principle,  which  sup- 
ports all  these  rulings.  This  case  was  decided  in  1854  by  a  very 
able  bench,  after  great  deliberation,  and  is  everywhere  regarded  as 
a  leading  case.  Plaintiffs  were  proprietors  of  a  mill  in  Gloucester, 
which  was  propelled  by  steam,  and  which  was  engaged  in  grinding 
and  supplying  meal,  flour,  etc.,  to  customers.  The  shaft  of  the 
engine  got  broken,  and  it  became  necessary  that  the  broken  shaft 
be  sent  to  an  engineer  or  foundery-man  at  Greenwich,  to  serve  as  a 
model  for  casting  or  manufacturing  another  that  would  fit  into  the 
machinery.     The  broken  shaft  could  be  delivered  at  Greenwich  on 
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the  second  day  after  its  receipt  by  the  carrier.  It  woe  delivered  to 
the  defendants,  who  were  common  carriers-  engaged  in  that  business 
between  these  points,  and  who  had  told  plaintiffs  it  would  be  de- 
livered at  Greenwich  on  the  second  day  after  its  delivery  to  them, 
if  delivered  at  a  given  honr.  The  carriers  were  informed  the  mill 
was  stopped,  bat  were  not  informed  of  fhe  special  purpose  for 
which  the  broken  shaft  was  desired  to  be  forwarded.  They  were 
not  told  the  mill  would  remain  idle  until  the  new  shaft  would  be 
retained,  or  that  the  new  shaft  could  not  be  manufactured  at  Green 
wioh  nntil  the  broken  one  arrived  to  serve  as  a  model.  There  was 
delay  beyond  the  two  days  in  delivering  the  broken  shaft  at  Green- 
wich, and  a  corresponding  delay  in  re-starting  the  mill.  No  ex- 
planation of  the  delay  was  offered  by  the  carriers.  The  suit  was 
brought  to  recover  damages  for  the  lost  profits  of  the  mill,  caused 
by  the  delay  in  delivering  the'  broken  shaft.  The  judgment 
of  the  court  was  pronounced  by  Baron  Aldkbson.  He  said: 
"  We  think  the  proper  rule  in  such  a  case  as  this  is  —  where  two 
parties  have  made  a  contract  which  one  of  them  has  broken  —  the 
damages  which  the  other  party  ought  to  receive  in  respect  of  such 
breach  of  contract  should  be  such  as  may  fairly  and  reasonably  be 
considered  either  arising  naturally,  t.  ».,  according  to  the  usual 
course  of  things,  from  such  breach  of  contract  itself,  or  such  as 
may  reasonably  be  supposed  to  have  been  in  the  contemplation  of 
both  parties  at  the  time  they  made  the  contract,  as  the  probable  re- 
sult of  the  breach  of  it.  Now,  if  the  special  circumstances  under 
which  the  contract  was  actually  made,  were  communicated  by  the 
plaintiffs  to  the  defendants,  and  thus  known  to  both  parties,  the 
damages  resulting  from  the  breach  of  such  a  contract,  which  they 
would  reasonably  contemplate,  would  be  the  amount  of  injury  which 
would  ordinarily  follow  from  a  breach  of  contract  under  these 
special  circumstances,  so  known  and  communicated.  Bnt  on  the 
other  hand,  if  these  special  circumstances  were  wholly  unknown  to 
the  party  breaking  the  contract,  he,  at  the  most,  could  only  be 
supposed  to  have  had  in  his  contemplation  the  amount  of  injury 
which  wonld  arise  generally,  and  in  the  great  multitude  of  eases 
not  affected  by  any  special  circumstances,  from  such  a  breach  of 
contract." 

The  first  thought  which  suggests  itself  in  a  perusal  of  the  fore- 
going language  is.  that  it  declares  two  rules  for  the  assessment  of 
damages  for  a  breach  of  contract.     First,  where  there  are  no  special 
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oireii  instances  in  the  case,  to  distinguish  it  from  the  great  muss  of 
contracts  of  the  same  kind.  In  all  such  cases,  the  damages  re- 
coverable are  such  as  naturally  and  would  generally  result  from 
snch  breach,  "  according  to  the  usual  course  of  things."  The  ship- 
ment is  this  case  was  of  a  broken  casting,  usually  valuable  as  old 
iron,  to  be  recast  into  something  else.  It  was  not  the  case  of  a  com- 
modity, whose  form,  appearance  and  condition  indicated  nothing. 
Its  natural  appearance —  that  which  would  strike  the  general  be- 
holder—  was,  that  it  was  useful,  and  only  useful  as  old  iron.  Thus 
considered,  its  only  appreciable  value  was  its  marketable,  quality; 
and  the  damage  the  shipper  would  suffer  from  delay  in  its  delivery 
would,  according  to  the  usual  course  of  things,  be  the  delay  in 
realising  its  proceeds,  and  a  fall  in  the  market  price,  if  the  market 
should  give  way  between  the  time.it  should  have  been  delivered  ac- 
cording to  contract,  and  the  time  it  was  actually  delivered.  This 
is  a  rule  of  very  general  application  in  commercial  dealings;  a  rule 
for  the  assessment  of  damages,  in  very  many  breaches  of  contract. 
Of  course,  it  has  exceptions.  If  the  injury,  or  alleged  lost  profits 
be  speculative,  or  so  contingent  that  no  reasonably  certain  rule  can 
be  declared  for  their  measurement,  then  they  cannot  be  recovered 
en  that  account.  W.  U.  7V.  Co.  v.  Shotier  (Ga.),  18  Gent.  Law 
Jour.  230. 

The  second  rule  is,  where  there  are  special  circumstances  in  the 
contract  and  its  observance,  which  take  it  out  of  the  usual  course 
of  things.  Very  many  contracts  have  this  character.  The  follow- 
ing are  of  this  class.  ///.  Cant.  R.  Co.  v.  Cobb,  64  III.  128;  Booth 
v.  Spuyttn  Duyvil  R.  Co.,  60  N.  Y.  487;  Randall  v.  Roper,  E1L  B. 
4E.  (Q.  B.)  84;  Borradaile  v.  Brunton,  8  Taunt.  535;  Passenger 
v.  Thorburn,  34  N,  Y.  634;  Flick  v.  Wetherbee,  20  Wis.  412;  Smeed 
v.  Foord,  1  E.  4  E.  (Q.  B.)  602;  Home  v.  Midland  ffy  Co.,  L.  R., 
7  C.  P.  583;  LB.,8  0.  P.  131.  If  these  special  circumstances 
be  unknown  —  not  communicated  —  then  they  are  not  the  natural 
result  of  the  breach,  for  they  did  not  result  from  it  in  the  usual 
course  of  things.  If  however  they  are  communicated,  they  become 
an  implied  element  of  the  contract,  and  parties  are  presumed  to 
contract  in  reference  to  such  special  circumstances.  Many  illustra- 
tions of  this  rule  might  be  given.  We  will  name  bnt  a  few.  A 
carrier  receives  a  package  for  transportation,  having  the  appearance 
of  being  of  but  little  value;  nothing  about  it  to  show  it  requires 
special  care,  or  tender  handling.  If  he  give  it  such  attention  as 
Vol.  LI  —  56 
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Bach  packages  usually  require  for  their  preservation,  he  will  not  be 
liable  for  the  unknown,  extra  value  it  may  possess.  An  agent  re- 
ceives money  to  be  deposited  in  bank,  the  object  being  to  meet  a 
paper  maturing.  It  is  necessary,  to  avoid  protest,  that  the  money 
be  in  bank  by  a  given  hour,  but  the  agent  is  not  informed  of  it 
He  fails  to  deliver  the  money  in  time,  the  paper  goes  to  protest,  and 
the  credit  of  his  principal  is  ruined.  The  agent  is  not  responsible 
for  the  loss,  for  he  neither  expressly  nor  impliedly  contracted  in  ref- 
erence to  the  duty,  which  alone  could  have  prevented  the  injury. 

What  is  here  last  said,  is  oar  understanding  of  the  second  rale 
declared  in  HadUy  v.  BaxendaU.  The  two  rules  are  distinct,  oper- 
ate in  different  fields,  and  to  treat  them  together  necessarily  leads 
to  confusion.  In  a  very  carefully  prepared,  learned  note  to  the  7th 
edition  of  Sedgwick  on  Damages,  vol.  1, 226,  is  this  language:  "  The 
rule  in  Hadley  v.  BaxendaU,  as  we  have  seen  in  the  text,  is  that  the 
plaintiff  is  entitled  to  recover,  (1)  such  damages  as  may.  fairly  and 
substantially  be  considered  as  arising  naturally,  i.  «.,  according  to 
the  usual  course  of  things,  from  the  breach  of  the  contract  itself; 
or  (2)  such  as  may  reasonably  be  supposed  to  have  been  in  con- 
templation of  both  parties  at  the  time  they  made  the  contract,  as 
the  probable  result  of  the  breach. " 

The  rule,  or  rather  rules,  declared  in  Hadley  v.  BaxendaU,  as  in- 
terpreted in  the  note  to  Sedgwick,  is  not  difficult  to  be  understood. 
It  furnishes  a  standard  of  measurement  in  ordinary  transactions  — 
those  marked  by  no  special  circumstances.  The  subject  of  the  con- 
tract, or  nature  of  the  service  contracted  for,  generally  suggests  the 
use  for  tho  one,  or  the  purpose  of  the  other.  The  damage  which 
would  suggest  itself  as  the  natural  result  —  according  to  the  usual 
course  of  things  —  of  a  breach  of  such  contract,  would  be  the  loss 
of  the  one,  and  the  failure  to  enjoy  the  other,  as  they  thus  appeared. 
Suppose  however  there  be  special  circumstances,  which  impart  to 
the  subject  or  service  a  value  and  importance  their  appearance  does 
not  indicate.  This  is  outside  the  usual  course  of  things,  and  falls 
within  Baron  Alderso n's  second  rule,  which  requires  that  the  party 
sought  to  be  charged  shall  have  had  notice  of  such  special  circum- 
stances when  he  entered  into  the  contract.  A  builder  undertakes 
to  erect  and  complete  a  dwelling  by  a  named  day.  If  no  special 
circumstances  are  communicated  to  him  when  he  enters  into  the 
contract,  the  measure  of  liability  to  which  he  will  be  exposed,  if  he 
fails  to  complete  the  house  by  the  day  named,  is  the  value  of  tot 
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loot  use  the  employer  suffers  by  the  delay,  if  such  damages  can  be 
shown  by  any  rule  of  proximate  certainty.  Suppose  however  the 
house  has  been  agreed  to  be  let  for  a  term  on  a  valuable  lease,  on 
agreement  to  let  in  the  tenant  on  the  named  day,  and  the  contractor 
has  notice  of  finch  lease.  If  he  fail  to  complete  the  house  by  the 
day  named,  and  the  landlord  thereby  lose  his  tenant  and  the  profit! 
of  his  lease,  the  contractor  will  be  liable  for  such  lost  profits.  This 
by  reason  of  the  special  circumstances  communicated. 

In  Hartley  v.  Baxendale,  it  is  said  of  damages  that  may  be  recovered 
on  a  breach  of  contract,  that  they  "should  be  such  as  may  fairly 
and  reasonably  be  considered  either  arising  naturally,  t.  e.,  accord- 
ing to  the  usual  course  of  things,  from  such  breach  of  contract 
itself,  or  snch  as  may  reasonably  be  supposed  to  have  been  in  the 
contemplation  of  the  parties,  at  the  time  they  made  the  contract, 
as  the  probable  result  of  the  breach  of  it."  What  is  meant  by  the 
words,  in  contemplation  of  the  parties?  It  would  seem  that  con- 
trading  parties — certainly  honest  ones  —  do  not  contemplate  the 
breach  of  their  contracts  when  they  enter  into  them,  and  hence  can- 
not contemplate  the  consequences  of  a  breach.  Mabtin,  one  of 
the  barons  of  the  Exchequer  who  participated  in  the  decision  in 
Badleg  v.  Baxendale,  in  the  later  case  of  Wilson  v.  Newport  Dock 
Co.,  LB.,  1  Exch.  177,  used  this  language:  "I  do  not  adopt  the 
qualifications  mentioned  by  Mr.  Baron  Aldebsox  in  the  judgment 
in  Hadley  v.  Baxendale,  as  applicable  to  every  case.  They  may 
have  been  perfectly  right  there,  but  they  are  not  of  universal  appli- 
cation. •  *  *  And  he  (Baron  Aldebson)  proceeds  to  say, '  such 
as  may  reasonably  be  supposed  to  have  been  in  contemplation  of 
both  parties  at  the  time  they  made  the  contract,  as  the  probable  re- 
salt  of  the  breach  of  it**  Now  this  may  properly  enough  be  taken 
into  consideration  in  the  case  of  carriers  and  their  customers,  but  in 
the  bulk  of  broken  contracts  it  has  no  application  whatever.  Parties 
entering  into  contracts  contemplate  that  they  will  be  performed, 
snd  not  broken  ;  and  in  the  infinite  majority  of  instances,  the 
damages  to  arise  from  the  breach  never  enter  into  their  contem- 
plation at  all."  So  in  Collins  v.  Stephens,  58  Ala.  513,  we  said  : 
"  The  measure  of  damages  in  a  suit  for  a  breach  of  contract  *  * 
*  is  the  injury  which  results  proximately  from  the  breach.  And 
whether  the  parties,  at  the  making  of  the  contract,  contemplated 
w  had  in  view  the  damages  to  result  from  a  breach  of  such  contract, 
or  not,  does  not  in  the  least  vary  the  question,  or  the  measure  of 
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recovery."  To  test  the  question,  let  ns  suppose  that  in  a  suit  for  a 
breach  of  contract,  the  plaintiff  makes  proof  of  damage,  reasonably 
certain  as  to  amount,  which  is  the  natural  result  —  that  is,  the  re- 
sult according  to  the  usual  oourse  of  things — of  the  breach  of  con- 
tract.. Would  any  one  attempt  to  defend  on  the  ground  that  such 
damages  were  not,  in  fact,  in  contemplation  of  the  parties,  when 
they  entered  into  the  contract. 

Mr.  Baron  Aldkrbon's  language  should  be  interpreted  in  the  light 
of  the  facts  he  was  dealing  with.  Plaintiffs  were  claiming  a  recov- 
ery, based  on  circumstances  that  were  special  and  exceptional. 
Those  circumstances  were  not  suggested,  nor  likely  to  be  suggested, 
by  the  appearance  or  nature  of  the  article  which  was  the  subject  of 
the  contract.  Hence  the  injury  complained  of  would  not  arise  in 
the  natural,  or  nsnal  course  of  things.  If  the  special,  ulterior  pur- 
poses were  disclosed,  they  would  then  become  an  element  of  the 
duty  imposed  by  the  contract.  The  things  of  apparently  little 
value  —  the  transaction  of  apparently  minor  importance  —  wonld 
thus  be  raised  to  great  value  and  commanding  importance.  This 
enhanced  value,  this  stimulated  diligence,  Baron  Aldkbson,  as  we 
think,  attempted  to  describe,  as  being  the  damages  resulting  from 
a  breach,  "within  the  contemplation  of  the  parties."  Is  it  not 
rather  a  bringing  within  the  contemplation  of  the  parties  the  special 
facts  which  magnify  the  transaction,  and  as  a  consequence,  the  in- 
jury likely  to  ensue  from  a  breach  of  the  contract? 

We  are  aware  that  the  language,  or  phrase  we  hare  been  criticis- 
ing, has  been  repeated  and  re-repeated  in  many  judicial  opinions. 
It  has  come  to  be  almost  a  stereotyped  phrase;  so  general  that  it 
may  appear  to  be  temerity  in  us  to  question  its  propriety.  We  think 
however  it  is  in  itself  inapt  and  inaccurate,  and  that  its  import  has 
been  greatly  and  frequently  misunderstood.  It  is  often  employed 
in  apposition  to,  or  as  the  synonym  of  that  other  qualifying  clause 
—  the  natural  result  of,  or  in  the  usual  coarse  of  things.  We  think 
this  a  great  departure  from  the  sense  in  which  Baron  Aldsbsox 
intended  it  should  be  understood.  Altogether,  we  think  it  obaevn 
and  misleading,  and  that  an  attempt  to  install  it  as  one  of  the 
canons  has  caused  many,  very  many  erroneous  rulings. 

But  even  if  we  retain  the  expression  we  have  been  commenting 
on,  as  a  qualifying  property  of  recoverable  damages,  it  is  a  rule  by 
no  means  of  universal  application.  Speaking  of  the  decision  in 
Hadtey  v.  BaxtndaU,  (Jh.  B.  Pollock,  in  Newport  Dock  Co.  t.  W&- 
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•on,  L.  B-,  1  Exch.  177,  said:  "  It  is  quite  true  tost  the  case  ia  not 
applicable  to,  and  does  not  decide  every  case.  No  rale,  do  formula 
could  do  that.  *  *  *  No  precise,  positive  rule  can  embrace  all 
cases."  It  may  be,  and  doubtless  is  well  adapted  to  cases  like 
Hndiey  v.  Baxendale,  where  the  subject  of  the  contract,  relatively 
insignificant  in  its  primary  aspect  and  apparent  purpose,  was  yet,  by 
special  circumstances,  magnified  into  much  greater  dimensions. 
This  role  was  properly  applied  in  that  case,  because  a  knowledge 
of  the  extrinsic  facts  would  naturally  stimulate  diligence.  Can 
such  a  rule,  with  any  propriety,  be  applied  to  transactions  or  lines 
of  dealing,  in  which  the  same  measure  of  diligence  is  required  in 
each  act  or  function,  without  regard  to  the  quantum  of  interest  to 
be  affected  by  it  F  Legal  dogmas  should  rest  on  some  principle, 
which  can  be  appreciated. 

The  telegraph  is  a  modern  discovery.  Speedy  communication  is 
its  boasted  merit,  the  object  of  its  use.  It  is  much  more  expensive 
than  communications  by  mail,  and  therefore  would  not  be  resorted 
to,  if  time  were  not  of  its  very  essence.  Its  tariff  of  rates  is  grad- 
uated by  the  number  of  words  employed,  not  by  the  pecuniary 
value  of  the  telegram,  nor  by  the  magnitude  of  the  interests  it  con- 
cerns. With  few  exceptions,  imposed  by  public  exigency,  it  is  gov- 
erned by  the  law  of  the  mail.  Messages  must  be  sent  in  the  order 
of  their  handing  in,  without  favor  or  partiality,  without  delay,  and 
without  reference  to  tlje  value  of  the  interests  to  be  affected. 
Shear.  &  Redf.  00  Keg.,  §  557;  Barren  v.  Lake  Erie  Tel  Co.,  1 
Am.  Law  Reg.  686;  Birney  v.  N.  Y.  &  W.  Tel.  Co.,  18  Hd.  341; 
W.  U.  Tel.  Coy.  Ward,  23  Ind.  377;  Leonard  v.  .V.  ¥.,  A.  <£  B. 
Tei.  Co.,  41 N.  T.  544;  s.  c,  1  Am.  Rep.  446;  Squire  v.  W.  U.  Tel 
Co.,  98  Mass.  232;  Parke  v.  Alia  Cal.  Tel.  Co.,  13  CaL  422.  A 
failure  from  uncontrollable  causes,  such  as  electrical  storms,  etc, 
would  excuse  the  company's  delay  in  delivery;  bnt  no  such  excuse 
is  shown  here.  In  Scott  &  Jarnigan'a  note  to  section  166,  Law  of 
Telegraph,  commenting  on  Shields  v.  W.  £  If.  0.  Tel  Co.,  is 
this  language  :  "  Why  has  the  operator  any  right  to  know  what 
the  message  refers  to?  Or  why  the  necessity  of  drawing  inferences 
or  conjectures  in  reference  thereto?  How  will  such  knowledge  aid 
him  in  the  discharge  of  his  obligation  to  send  the  message  correctly? 
What  difference  does  it  make,  in  this  respect,  whether  the  mes- 
sage -conveyed  an  order  to  purchase,  or  an  account  of  sales?' 
Would  such   knowledge  aid  him  in  the  correct  transmission  of  the 
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message?  "  The;  thought  the  view  taken  in  Shield's  cue  "  wsi 
not  the  correct  one."  We  folly  concur  with  Messrs.  Scott  &  Jami- 
guii,  and  hold  that  the  liability  of  the  telegraph  company  does  not 
depend  on  the  knowledge  the  operator  may  have  of  the  contents  of 


[Minor  points  omitted.] 

The  judgment  of  the  Circuit  Court  is  ravened,  and  the  canoe  re- 
manded. 

Judgmmti  nvtrmi 


Wabbsn  t.  Wagnkb. 


AatNtt  — ' '  «B  and  tomtm '  —  luw- ttmmf *  liability  to  repair— tbsbQUgJarrmt 
after  destruction. 

A  statutory  power  to  a  married  woman  to  "sell  and  ooarer"  her  lands  at  II 
unmarried,  authorise!  her  to  lease  them,  and  she  mar  lease  thorn  In  oonjaac- 
tiou  with  her  husband. 

A  stipulation  In  a  lease,  to  surrender  the  premises  at  the  expiration  of  the  tens 
"  in  as  good  order  and  condition  as  the  same  now  an,  reasonable  use  and 
wear  and  tear  excepted,"  does  not  impose  the  liability  to  repair  or  mtsf  la 
esse  of  injury  or  destruction  by  the  elements  or  accident.* 

In  case  of  a  lease  of  lands,  with  the  right  of  quarrying  stone,  the  destmoUos 
of  a  lime-kiln  on  the  lands  does  not  relieve  from  liability  to  pay  rant  although 
the  kiln  was  the  principal  inducement  and  the  principal  sonne  of  profits. 


facts  Bttfll- 


AOTION  on  notes  for  rent     The  opinion  states  the 
oiently.    The  plaintiff  had  judgment  below. 

Rice  &  Wiley,  for  appellant. 

Troy  <£  Tompkins,  and  Wilson  £   Wilson,  contra. 

B&iceell,  G.  J.  -  [Omitting  other  considerations.]  A  married 
woman  having  a  statutory  separate  estate,  is  relieved  of  the  dis- 
abilities of  coverture  by  decree  of  the  chancellor,  rendered  in  pur- 
suance of  the  statute.  Code  of  1876,  §2731.  Subsequently  with  the 
concurrence  of  her  husband  manifested  by  his  joining  in  the  execu- 
tion of  the  lease,  she  lenses  her  lands  for  a  term  of  years  talcing  note* 
"Same  effect,  MSUr  v.  Morris  (55  Tex.  412);  40  Am.  Bap.  814. 
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payable  to  herself  alone,  for  the  installments  of  rent  as  the;  accrue 
according  to  the  lease.  Two  questions  are  raised  upon  this  state  of 
facts:  First,  is  the  lease  valid;  secondly,  can  the  wife  in  her  own 
name  maintain  an  action  at  law  for  the  recovary  of  the  rents  as  they 
fall  due. 

The  effect  of  the  statute  and  of  the  decree  of  the  chancellor 
rendered  in  conformity  to  it  has  been  of  frequent  consideration  in 
this  court;  and  as  is  insisted  by  counsel  for  appellant,  the  statute 
has  been  regarded  as  enabling  the  wife  as  enlarging  her  capacity  to 
contract,  and  her  capacity  to  sue  and  be  sued  alone  only  to  the  extent 
and  for  the  purposes  specified.  It  has  not  been  construed  as  con- 
ferring a  capacity  to  contract  generally;  nor  a  capacity  of  suit 
otherwise  than  as  it  may  result  from  her  contracts  or  engagements, 
entered  into  in  the  exercise  of  the  right  with  which  she  is  invested. 
Dreyfus  t.  Wolff e,  65  Ala.  496;  Bolt  v.  Agneto,  67  Ala.  360;  Ash- 
ford  v.  Watkina,  70  Ala.  156.  The  right  or  power  with  which  she 
is  invested  in  the  words  of  the  statute  is  "  to  buy,  sell,  hold,  con- 
vey and  mortgage  real  and  personal  property,  and  to  sue  and  be  sued 
ae  v.  feme  »ole."  '  Thongh  the  right  or  power  to  lease  lands  is  not  in 
express  words  conferred,  a  construction  of  the  words  "sell  and  con- 
vey "  which  would  not  include  it  would  be  exceedingly  narrow  and 
illiberal,  rendering  the  statute  an  abridgment  rather  than  an  enlarge. 
ment  of  the  power  over  her  lands  which  the  wife  in  conjunction  with 
her  husband  could  exercise  either  at  the  common  law  or  under  the 
pre-existing  statutes,  which  disable  the  husband  from  taking  title 
to  her  property  of  any  kind  and  confer  upon  her  capacity  to  hold  it 
as  if  she  were  a  feme  aoU. 

The  common  law  upon  marriage,  "without  the  birth  of  issue 
lasts  upon  the  husband  an  estate  in  all  the  wife's  real  property  in. 
l»ssession,  whether  of  inheritance  or  of  freehold  for  life,  during 
the  joint  lives  of  himself  and  wife."  1  Bish.  Mar.  Women,  §  629.. 
The  death  of  the  wife  or  the  death  of  the  husband  terminated  the 
estate.  If  there  was  issue  born  alive  of  the  marriage  capable  of  in- 
heriting the  estate,  the  estate  of  the  husband  endured  for  his  own 
life.  Without  the  concurrence  of  the  wife  the  husband  could  bar- 
gain, sell  and  convey  his  estate  in  her  lands;  and  the  larger  power 
included  the  less  of  leasing  them,  reserving  the  rents  to  himself 
•lone.  The  term  created  by  the  lease  could  endure  only  during  the 
continuance  of  his  estate;  for  the  principle  of  tbe  common  law  was 
inflexible,  "that  no  man  could  grant  a  lease  to  continue  beyond  the 
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period  at  which  his  own  estate  was  to  determine."  4  Kent  Com. 
116.  The  wife  was  incapable  of  leasing  her  lands,  and  her  lean 
like  her  conveyance  in  fee  was  void,  Dot  voidable  as  was  the  lease  of 
an  infant;  void  not  only  because  the  present  interest  was  in  the 
husband  but  because  coverture  disabled  her  from  binding  her  estate 
or  binding  herself  personally.  In  the  absence  of  statutes  authorising 
a  lease  of  the  lands  of  the  wife  by  husband  and  wife  jointly,  they 
could  join  in  a  lease,  and  daring  the  continuance  of  the  estate  of 
the  husband  it  was  valid  and  operative.  Upon  the  expiration  of  his 
estate,  the  lease  was  voidable  not  void;  the  wife  surviving,  or  in  the 
event  of  the  death  of  her  heirs,  had  the  election  to  affirm  or  dis- 
affirm it;  an  acceptance  of  rent  was  an  affirmance.  1  Bish.  Mar. 
Women,  §§  638-45.  Statutes  expressed  in  general  terms,  empower- 
ing husband  and  wife  to  convey  her  lands,  included  the  power  of 
leasing  them;  and  a  lease  executed  in  the  mode  prescribed  by  the 
statutes  whs  binding  upon  the  wife  or  her  heirs,  after  the  death  of 
the  husband  and  the  expiration  of  hie  estate.  1  Bish.  Mar.  Women, 
§  549;  Jackson  v.  Hoiloway,  7  Johns.  81;  Qsorgs  v.  Goldsby,  83  Ala. 
326.  In  Jackson  v.  Sollmoay,  supra,  said  Thompson,  J. :  "  The 
wife  may  during  coverture  part  with  the  whole  or  any  portion  of 
her  interest  in  real  estate,  if  the  deed  be  acknowledged  in  the  mode 
prescribed  by  the  statute,  concerning  the  proof  of  the  deeds.  The 
words  of  the  act  are  general  extending  to  any  estate  of  the  ferns 
covert." 

The  statute  creating  and  defining  the  separate  estates  of  married 
women  and  the  provisions  of  the  Constitution  preserve  to  the  wife 
the  capacity  of  taking  and  of  holding  property  notwithstanding 
coverture,  and  ojierate  to  deprive  the  husband  of  the  right  he  had 
by  the  common  law  of  taking  and  of  holding  property  owned  by 
her  at  the  time  of  marriage,  or  to  which  she  subsequently  became 
entitled.  In  very  general  terms  it  is  declared:  "The  property  of 
the  wife,  or  any  part  thereof,  may  be  sold  by  the  husband  and  wife, 
and  conveyed  by  them  jointly,  by  instrument  of  writing,  attested 
by  two  witnesses."  The  acknowledgment  of  the  conveyance  before 
an  officer  authorized  to  take  acknowledgments  of  conveyances  is 
the  equivalent  of  an  attestation  by  two  witnesses.  Code  of  1876, 
gg  2707-8.  The  statute  has  not  been  construed  as  empowering  hus- 
band and  wife  to  mortgage  the  estate  of  the  wife;  for  a  power  simply 
to  sell  and  convey  does  not  include  a  power  to  mortgage,  unless 
there  is  "  something  added  over  and  above,  showing  that  the  powei 
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of  sale  is  not  to  be  taken  in  it*  primary  sense,  bat  means  a  power 
to  mortgage."  Bloomer  v.  Waldron.  3  Hill,  361.  It  is  not  an  ab- 
isolate,  unconditional  sale,  a  Bale  outright,  which  is  authorized;  a 
conditional  sale  is  equally  within  the  meaning  of  the  statute.  Pse- 
pin  v.  StoUa,  57  Ala.  A3.  A  lease  is  a  sale  and  conveyance  of  a  par- 
tial, qualified,  limited  interest  in  lands.  It  is  defined  as  "  a  species 
of  conveyance  for  life,  for  years,  or  at  the  will  of  one  of  the  par- 
ties, usually  containing  a  reservation  of  rent  to  the  lessor."  Tay- 
lor Land,  and  Ten.  314.  There  can  be  no  good  reason  assigned  for 
compelling  husband  and  wife  to  a  sale,  absolute  or  conditional,  of 
the  entire  estate  or  interest,  when  a  lease  for  a  term,  conveying  a 
limited  interest,  the  reversion  remaining  in  the  wife,  would  be  more 
beneficial  to  them.  The  lease  for  a  term  that  may  possibly  endure 
beyond  the  life  of  husband  and  wife  may  be  necessary  to  preserve 
the  estate  from  waste,  or  to  make  it  a  source  of  income.  The  estate, 
as  is  the  fact  in  reference  to  the  premises,  the  subject  of  present 
lease,  may  be  fitted  and  adapted  to  uses  requiring  an  outlay  of 
capital,  or  skill  and  experience  to  manage  and  operate  them  profit- 
ably. Neither  husband  nor  wife  may  have  the  skill  and  experience, 
or  they  may  not  have  the  capital,  or  if  they  have  it,  may  be  unwill- 
ing to  appropriate  it  to  these  uses.  The  interest  of  the  wife,  the 
preservation  of  her  real  estate,  will  often  be  best  promoted  by  leas- 
ing it,  rather  than  by  sale,  converting  it  to  some  other  species  of 
property.  All  principles  of  just  construction  require  that  the  gen* 
eral  words  of  the  statute,  authorizing  a  sale  and  conveyance  of  the 
wife's  statutory  estate,  should  be  interpreted  as  comprehending  a 
lease,  which  is  a  sale  and  conveyance  of  a  qualified,  partial  interest, 
in  contradistinction  of  a  sale  and  conveyance  of  the  entire  estate. 

Construing  the  statute  investing  a  married  woman  relieved  of  the 
disabilities  of  coverture  with  the  right  to  buy,  sell,  hold,  convey 
and  mortgage  real  and  personal  property,  as  similar  statutes  are 
construed,  we  must  hold,  that  she  has  capacity,  in  conjunction  with 
her  husband,  to  make  a  valid  lease  of  her  lands  for  a  term  of  years. 
If  the  statute  were  not  so  construed,  though  its  plain  purpose  is  to 
enable  the  wife  to  enlarge  her  capacity  of  contracting,  and  of  con- 
veying her  property,  it  would  operate  an  abridgement  of  a  power 
she  could  have  exercised  at  common  law  and  under  pre-existing 
statutes.  The  capacity  of  the  wife  to  sue  and  he  sued  alone  is  co- 
extensive with  her  capacity  to  contract  or  convey,  as  it  is  defined  by 
the  statute.  Having  authority  to  make  the  lease  in  conjunction 
Vol.  II  —  57 
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with  her  husband,  the  rente  could  properly  be  reserved  to  her  alone, 
and  for  them  she  may  sue  alone,  not  joining  her  husband.  The 
demurrer  to  the  first  plea  waa  properly  sustained. 

[Omitting  minor  point.] 

The  representation  of  the  husband,  pending;  tbe  negotiations  for 
the  lease,  and  prior  to  its  execution,  seems  to  hare  been  limited  to 
the  legal  effect  and  operation  of  a  particular  clause  or  covenant,  and 
not  to  the  lease  taken  in  its  entirety.  The  clause  or  covenant  to 
which  the  representation  related  was  that  by  which  the  lessee 
stipulates  that  he  would  "  deliver  up  the  said  leased  premises,  with 
all  the  machinery  and  other  things  mentioned  in  the  schedule  here- 
unto attached,  to  the  said  Mary  B.  Wagner,  her  heirs  or  assign*. 
and  quietly,  at  the  expiration  of  the  said  term  of  three  years,  in  as 
good  order  and  condition  as  the  same  now  are,  reasonable  use  and 
wear  and  tear  excepted."  The  representation  was,  that  this  clause 
or  covenant  did  not  impose  a  liability  upon  the  lessee  to  repair  or 
to  restore,  if  there  was  by  fire,  or  other  unavoidable  accident,  a  de- 
struction of  the  premises,  or  a  material  part  thereof,  daring  the  term. 
If  the  representation  waa  (as  we  are  now  bound  to  regard  it)  con- 
fined to  the  legal  effect  of  this  particular  clause,  and  was  without 
reference  to  the  lease  in  its  entirety,  it  was  not  untrue.  In  all 
leases  it  ia  implied,  if  it  be  not  expressed,  that  the  lessee  will  pay 
the  rent  as  it  accrues,  will  make  tenantable  repairs,  will  avoid  the 
exposure  of  the  premises  to  ruin  or  destruction  by  acts  of  omission 
or  commission,  and  on  the  expiration  of  the  term,  will  quietly  sur- 
render possession.  In  the  absence  of  an  express  covenant,  he  is  uot 
amenable  because  of  the  deterioration  of  the  premises  from  the 
ordinary  wear  and  tear  incident  to  their  reasonable  use;  nor  if  by 
unavoidable  accident,  or  by  the  act  of  God,  or  by  the  act  of  a  public 
enemy,  there  is  injury  to,  or  a  destruction  of  the  premises,  is  he 
bound  to  repair  or  restore.  Taylor  Land,  and  Ten.,  §  843;  Nave  v- 
Berry,  23  Ala.  382;  U.  S.  t.  Boat-wick,  94  U.  8.  68;  Warner  v. 
Hitching,  5  Barb.  666.  A  covenant  on  the  part  of  the  lessee,  like 
that  we  are  now  considering,  that  upon  the  expiration  of  the  term, 
he  will  return  or  surrender  possession  of  the  premises  in  tbe  same 
condition  they  were  when  he  entered  into  possession,  the  usual  or 
natural  wear  and  tear  excepted,  is  not  a  covenant  to  repair  or  re- 
build; it  is  bat  tbe  expression  of  the  implied  obligation  or  duty 
resting  npon  him.  Authorities  supra;  Maygort  v.  Hanslxutp;;  8 
Leigh,  533;  ffoweth  v.  Anderson,  26  Tex.  667.    In  this  view,  there 
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was  no  misrepresentation,  and  the  evidence  was  irrelevant.  It  is  the 
settled  practice  to  entertain  a  motion  for  the  exclusion  of  evidence, 
which  is  not  merely  secondary,  but  in  itself  illegal,  or  irrelevant,  at 
any  stage  of  the  cause  before  the  retirement  of  the  jury.  1  Brick. 
Dig.  p.  887,  §§  1190,  1197.  Whether  the  lease  taken  in  its  entirety 
contains  any  covenant  binding  the  lessee  to  rebuild  or  restore,  if 
there  was  injury  to,  or  destruction  of  the  premises,  without  fault 
or  neglect  on  hie  part,  is  not  a  question  now  presented.  If  such 
obligation  is  imposed,  and  as  is  most  probable,  the  representation  of 
the  husband  had  reference  to  the  lease  in  its  entirety,  whether  it 
was  the  expression  of  an  opinion  upon  matter  of  law,  as  distin- 
guished from  the  representation  of  matter  of  fact;  and  if  it  he  the 
representation  of  matter  of  law,  whether  it  was  not  fraudulent,  as 
proceeding  from  a  party  having  superior  means  of  information, 
professing  a  superior  knowledge  of  the  law,  upon  which  the  lessee 
relied,  in  ignorance  and  in  confidence,  trusting  to  the  truthfulness 
of  the  husband,  and  thereby  enabling  the  lessor  to  gain  an  uncon- 
scionable advantage,  are  not  inquiries  now  involved.  Nor  do  we  see 
that  they  can  arise  in  this  cause,  or  unless  there  should  be  an  effort 
to  enforce  the  clause  or  covenant  of  tho  lease,  which  imposes  the 
obligation.  There  is  no  possible  aspect  of  the  case  in  which  the 
evidence  was  not  irrelevant,  and  it  was  properly  excluded. 

A  leasee  of  premises  destroyed  during  the  term  by  unavoidable 
accident  is  not  excused  from  the  performance  of  an  express  provis- 
ion or  covenant  to  pay  rent  for  the  term,  nnless  he  has  protected 
himself  by  an  express  stipulation  for  the  cessation  of  rent  in  that 
event,  ox  the  landlord  has  covenanted  to  repair  or  rebuild.  3  Kent 
Com.  603;  Taylor  land,  and  Ten.,  §§  372-76,  377;  Chamberlain  v. 
Godfrey,  60  Ala.  630.  A  limitation,  or  rather  an  exception  to  the 
general  rule,  which  seems  to  obtain,  and  has  been  specially  applied 
to  leasea  of  apartments  in  a  tenement,  or  to  leases  of  tenements  for 
particular  uses,  is  that  the  deatructian  must  not  be  of  the  entire 
subject-matter  of  the  lease;  there  most  be  remaining  something 
capable  of  holding  and  enjoyment  by  the  lessee.  The  value  of  the 
premises  may  be  diminished;  they  may  be  rendered  incapable  of 
yielding  the  benefit  it  was  expected  to  realise  from  their  use  and 
occupation.  So  long  as  the  thing  is  capable  of  holding  under  the 
lease,  the  obligation  and  duty  of  paying  the  rent  continue.  Cham- 
berlain v.  Godfrey,  supra;  McMillan  v.  Solomon,  4$  Ala.  356. 
Whether  this  limitation  or  exception  to  the  general  rule,  holding  a 
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lessee  to  liability  npon  his  express  and  unconditional  promise  in 
covenant  to  pay  rent,  is  not  as  it  has  been  usually  applied,  confined 
to  a  lease  of  tenements  for  particular  purposes,  or  to  the  apartments 
of  a  tenement,  and  cannot  be  extended  to  a  lease  of  lands  and  tene- 
ments, is  not  now  of  importance.  This  lease  is  of  lands  and  tene- 
ments, accompanied  with  the  right  of  quarrying  stone  npon  the 
lands  during  the  term.  The  only  injury  or  destruction  npon  the 
premises  was  of  the  lime-kiln,  the  use  of  which,  it  may  be,  was  the 
principal  consideration  moving  the  lessee  to  enter  into  the  lease, 
and  it  was  probably  the  thing  from  which  it  was  expected  the 
principal  profit  would  issue.  The  lands  and  the  tenements  remain, 
capable  of  use  and  enjoyment,  and  the  right  of  quarrying  stone 
continues.  It  would  be  a  latitadinons  construction  of  the  exception, 
not  warranted  by  authority,  that  would  draw  this  case  within  its 
influence.  There  18  no  error  in  the  several  rulings  of  the  Circuit 
Court  upon  this  point. 

Tbe  eviction  of  a  tenant  consists  in  the  disturbance  of  his  pos- 
session, hie  expulsion  or  a  motion  depriving  him  of  the  enjoyment 
of  the  premises  demised,  or  any  portion  thereof,  by  title  paramount, 
or  by  the  entry  and  act  of  the  landlord.  The  eviction  may  operate 
a  bar,  partially  or  wholly,  to  the  right  to  demand  rent  falling  due 
in  the  future.  Taylor  Land,  and  Ten.,  §§  378-88.  If  it  be  from  a 
part  only  of  the  premises,  by  title  paramount,  the  rent  is  discharged 
.  partially,  in  proportion  to  the  value  of  the  premises  of  which  tbe 
tenant  is  dispossessed.  But  if  the  eviction  is  the  act  of  the  land- 
lord, the  entire  rent  is  suspended  during  its  continuance,  for  tbe 
reason  that  a  man  cannot  apportion  his  own  wrong,  and  the  land- 
lord shall  not  so  apportion  his  tortious  act  and  entry,  as  to  compel 
the  tenant  to  pay  rent  for  the  part  of  the  premises  npon  which  he 
does  not  enter.  Royce  v.  Guggenheim,  106  Mass.  201;  8.  a,  8  Ant- 
Rep  322;  De  Witt  v.  Pierton,  112  Mass.  8;  a  c,  17  Am.  Bep  68, 
note;  Crommelin  v.  Tkiess,  31  Ala.  412;  Chamberlain  v.  Qodfrty, 
50  Ala.  530.  A  mere  trespass  by  the  landlord  npon  the  premises, 
not  intended  by  him  as  a  permanent  amotion  or  expulsion  of  tbe 
tenant,  or  to  deprive  him  of  the  possession  and  enjoyment  of  the 
premises,  may  entitle  the  tenant  to  recover  damages,  but  it  will  not 
amount  to  an  eviction.  Taylor  Land,  and  Ten.,  §  380;  Lovneberyt. 
Snyder,  31  N.  Y.  514;  Edgerton  v.  Page,  80  N.  Y.  281;  Lynch  t. 
Baldwin,  69  111.  210.  If  the  damages  are  capable  of  legal  measure- 
ment by  a  pecuniary  standard,  as  if  they  consist  only  of  the  value 
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of  use  and  occupation  during  the  continuance  of  the  trespass, 
they  would  form  proper  matter  of  set-off  to  an  action  by  the  land- 
lord for  the  recovery  of  rent.  Cage  v.  Phillips,  38  Ala.  388;  Hoi- 
ley  t.  Younge,  27  Ala.  203;  Kannady  v.  Lambert,  37  Ala.  67.  Or 
if  the  damages  are  unliquidated,  and  not  capable  of  legal  measure- 
ment by  a  pecuniary  standard,  they  will  form  matter  for  recoup- 
ment in  an  action  by  the  landlord  for  the  recovery  of  rent.  Lynch 
i.  Baldwin,  tuprn;  Batterman  v.  Pierce,  3  Hill,  171.  The  evic- 
tion, or  the  trespass,  may  be  the  act  of  the  landlord  in  person,  or 
it  may  be  the  act  of  a  servant  or  agent,  for  which  he  is  answerable 
upon  the  general  doctrine  holding  a  principal  liable  for  the  mia- 
fs&sanoes  or  torts  of  a  servant  or  agent.  Story  Agency,  §  162. 
Direct  or  positive  evidence  that  the  wrongful  act,  whether  it  be  of 
eviction  or  of  trespass,  was  done  nnder  the  authority,  or  by  the 
consent  of  the  landlord,  is  not  necessary.  Suoh  evidence  is  not 
often  attainable,  and  the  fact,  like  any  other  controverted  fact,  is 
capable  of  proof  by  circumstances.  The  nature  and  character  of 
the  act,  taken  in  connection  with  the  relation  of  the  landlord  to 
the  actor;  his  employment  or  agency  in  the  business  of  the  land- 
lord ;  and  the  acquiescence  of  the  latter  in  former  acts,  accompanied 
by  circumstances  indicative  of  his  knowledge  that  the  act  was  done, 
or  continued,  and  the  absence  of  objection  upon  hie  part,  are  facts 
which  most  be  considered  by  the  jury,  whose  bnsiness  it  is  to  de- 
termine the  inquiry,  whether  he  authorized  or  assented  to  the  act 
complained  of  as  wrongful.  McGlvng  v.  Spotswood,  19  Ala.  166; 
Krebtx.  V Grady r%3AU.  726;  a.  a,  58  Am.  Dec.  312;  Gimon  v.  Ter- 
rell, 38  Ala.  208.  When  the  landlord  enters  and  dispossesses 
the  tenant  of  a  part  of  the  premises,  a  discharge  of  the  entire  rent 
will  not  result,  unless  it  be  shown  that  the  tenant  surrendered  or 
abandoned  possession  entirely.  Nothing  less  than  an  entire  abandon- 
ment or  surrender  will  operate  a  dissolution  of  the  tenancy,  and  .a 
suspension  or  discharge  of  the  whole  rent.  The  rent  is  discharged 
only  pro  tantn,  to  the  extent  of  the  value  of  the  use  and  occupation 
ot  the  part  of  the  premises  of  which  the  tenant  is  dispossessed,  if 
he  remains  in  undisturbed  possession  of  the  residue.  OrommeUn 
v.  Thiett,  31  Ala.  112;  Chamberlain  v.  Godfrey,  60  Ala.  630;  WiU 
"W  v.  Tillman,  19  Wend.  368. 
[Minor  point  omitted.] 

Reversed  and  remanded. 
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ILL  to  reform  a  mortgage.     The  opinion  states  the  point.    The 
bill  was  dismissed  below. 

J.  T.  Ttrrg,  for  appellants. 

Smith  £  Bradford,  contra. 

Sovbbtillb,  J.  The  question  raised  by  the  record  for  oar  de- 
cision is,  whether  a  conrt  of  equity  will  assume  to  rectify  a  mis- 
description of  certain  lands  conveyed  by  a  married  man  and  his 
wife,  which  was  intended  by  them  to  embrace  their  homestead;  the 
deed  of  mortgage  which  is  sought  to  lie  reformed,  having  bees  ex- 
ecuted with  all  the  formalities  required  by  statute.  In  this  State 
no  mortgage,  or  other  alienation  of  a  homestead  exemption,  is  valid 
without  the  voluntary  signature  and  assent  of  the  wife  of  the 
owner,  which  must  be  shown  by  the  examination  of  the  wife,  sep- 
arate and  apart  from  the  husband,  had  before  an  officer  authorised 
by  law  to  take  acknowledgments  of  deeds,  and  must  be  certified  by 
such  officer  in  due  form.  Code,  1876,  §  2822.  It  is  settled  la* 
with  us,  that  a  conveyance  of  the  homestead  by  the  husband  alone 
is  void,  in  the  absence  of  the  wife's  voluntary  signature  and  assent, 
manifested  in  substantial  accordance  with  the  provisions  of  the 
statute.  In  this  case  however  as  we  have  said,  no  objection  is  taken 
to  the  mode  or  form  in  which  the  instrument  is  executed,  which  it 
in  strict  conformity  to  statutory  requirements.  The  only  point  of 
contention  is,  that  a  court  ol  equity  has  no  power  to  reform  the 
instrument  by  correcting  a  misdescription  of  the  land,  because  that 
which  is  actually  conveyed  is  different  in  description  from  that  in- 
tended to  be  conveyed,  and,  it  is  insisted,  that  equity  will  not  in- 
terfere in  such  a  case,  to  rectify  on  the  ground  of  mistake,  espec- 
ially as  against  &/emo  covert. 

The  objection  is  one  supported  by  strong  reason  and  respectable 
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authority,  and  we  were  much  disposed,  at  first  consideration,  to 
concur  in  it,  as  the  chancellor  seems  to  have  done.  After  maturer 
study  however  we  have  reached  the  opposite  conclusion,  which  we 
deem  to  be  the  better  and  more  just  view. 

The  rule  may  be  conceded  to  be  generally  settled,  both  in  Eng- 
land and  in  this  country,  that  a  court  of  equity  will  not  intervene 
to  decree  the  specific  performance  of  an  agreement  made  by  a 
married  woman  during  her  coverture.  Under  the  rules  of  the  com- 
mon law,  she  conld  not,  by  uniting  with  her  husband  in  a  deed  of 
conveyance,  bar  herself,  or  her  heirs,  of  her  right  of  dower,  or 
other  interest  in  the  real  estate  of  her  husband.  Such  a  deed  was 
absolutely  void,  as  were  her  contracts  generally,  except  those  relat- 
ing to  her  equitable  separate  estate,  and  a  few  others  made  in  a 
trust  capacity.  Her  only  mode  of  conveying  real  estate  was  by 
uniting  with  her  husband  in  the  solemn  proceeding  of  record  known 
as  line  and  recovery.  Martin  v.  DteeHy,  6  Wend.  9;  a.  c,  21  Am. 
Dec.  245. 

In  obedience  to  these  principles  it  has  been  held  by  this  court, 
that  the  statute  prescribes  the  only  mode  in  which  a  married  woman 
is  authorized  to  convey  her  statutory  separate  estate,  and  that  none 
other  conld  be  substituted  or  recognised  by  the  courts ;  and  that 
equity  would  accordingly  refuse  to  enforce  as  against  her  the  speci- 
fic performance  of  a  defectively  executed  conveyance,  although  it 
might  justly  be  regarded  as  an  agreement  by  her  to  convey,  but 
for  the  disability  imposed  by  coverture.  Blythe  v.  Dargin,  68  Ala. 
370.  So,  in  a  recent  case,  decided  by  this  court,  where  an  instru- 
ment was  held  defective  and  inoperative  as  a  deed  for  want  of  de- 
liver)*, but  was  deemed  good  only  as  a  contract  to  convey  by  hus- 
band and  wife,  specific  performance  of  it  was  refused  after  the  death 
of  the  husband,  against  the  objection  of  the  surviving  wife,  as  to 
the  homestead  of  the  parties.  Jenkins  v.  Harrison,  66  Ala.  345. 
See  also  Bulls  v.  Brtmtfhlon,  72  Ala.  294.  The  reason  upon  which 
the  two  cases  arc  based  is  essentially  the  same  —  that  a  married 
"oman  has  no  authority,  under  the  statutes  of  this  State,  to  enter 
into  an  executory  agreement  to  sell  either  her  separate  estate  under 
the  statute,  or  the  homestead  occupied  by  herself  and  her  husband. 
No  attempted  conveyance  of  either  is  binding  on  her  unless  it  is 
executed  with  due  formality,  and  in  substantial  conformity  to  the 
requirements  of  the  statute.  Waddell  v.  Weaoer,  43  Ala.  293; 
Bisb-Mar.  Worn.,  %  601;  Cross  v.  Everts,  28  Tex.  523;  Thomp. 
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Homest.  und  Exemp.,  §491.  The  wife  possesses  no  authority  to  con- 
vey except  in  the  mode  prescribed  by  the  statute.  Her  power  to 
sell  and  convey  is  a  statutory  power,  and  a  court  of  equity  litis  no 
jurisdiction  to  aid  the  defective  execution  of  such  a  power  by  sup- 
plying elements  of  form  made  prerequisite  by  statute  to  its  valid 
execution.  McBryde  v.  Wttkituon,  39  Ala.  663;  Tiernan  v.  Poor, 
19  Am.  Dec.  235,  note  p.  330 ;  Slytho  v.  Dargin,  68  Ala.  370;  Qebb 
v.  Howell,  40  Md.  387.  For  these  reasons  equity  will  refuse  to  en- 
force the  specific  performance  of  a  married  woman's  contract  to 
convey  real  estate,  whether  made  alone  or  by  uniting  with  her  hus- 
band, where  her  power  to  oonvey  is  derived  from  the  statute.  Nor 
will  it  any  more  intervene  to  give  effect  to  an  instrument  executed 
by  her,  which  is  inoperative  for  want  of  compliance  with  a  statutory 
requirement.  PiUshor  v.  Smith,  2  Head,  208;  Oarr  v.  William, 
10  Ohio,  305;  s.  c,  36  Am.  Dec  87;  Cent  of  Mar.  Worn.  (Kelly) 
100-105;  Holland  v.  Moon,  39  Ark.  120. 

The  case  at  bar  can  scarcely  be  held  to  come  within  the  foregoing 
principle.  It  is  not  a  case  of  specific  performance,  nor  one  where 
the  jurisdiction  of  equity  was  invoked  to  correct  any  defect  in  the 
form  or  mode  of  execution  of  the  conveyance.  The  mortgage 
sought  to  be  reformed  is  executed  and  acknowledged  with  every 
formality,  and  in  the  precise  mode  required  by  statute;  and  the 
wife  has  given  her  voluntary  signature  and  assent  to  it  by  privy  ex- 
amination before  the  proper  officer.  A  mistaken  description  only 
is  sought  to  be  corrected.  The  tract  of  land  purporting  to  be  con- 
veyed, and  described  in  the  mortgage,  is  stated  to  contain  one  hun- 
dred and  eighty  acres,  and  is  described  as  including  the  family  resi- 
dence of  the  grantors,  their  stables,  and  other  improvements  and 
buildings  on  said  hinds.  The  reformation  in  description,  which  is 
prayed  for  in  the  bill,  does  not  seek  to  increase  the  amount  of  these 
lands  in  acreage,  nor  to  locate  them  iu  a  different  section,  but  to 
correct  an  admitted  imperfection  in  the  designation  of  it  by  erro- 
neous land  numbers  belonging  to  the  same  section. 

We  need  not  hold  that  equity  will  undertake  to  reform  a  con- 
veyance by  a  feme  covert,  where  the  ratification  sought  requires 
an  order  at  the  hands  of  the  court  for  re-execution,  or  such  ref or- 
mation  operates  strictly  as  the  creation  of  a  new  conveyance.  It 
may  be  admitted  that  if  this  were  a  case  of  the  latter  kind,  the 
Chancery  Court  could  not  act  upon  the  will  of  a  married  woman 
by  compelling  her  assent.     It  would  be  absurd  to  say  that  this 
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was  11  voluntary  assent.  Knowles  v.  McCamly,  10  Paige,  342. 
Hence  it  has  been  properly  held  that  where  the  wife  joins  her  hus- 
band in  a  deed,  but  her  name  is  omitted  from  the  granting  clause, 
chancer?  will  not  correct  the  mistake  in  the  instrument  of  conveyance 
by  compelling  the  execution  of  a  perfect  deed.  Pureell  v.  Goshom, 
17  Ohio,  105;  3.  c,  49  Am.  Dec  448.  The  purpose  here  sought 
to  be  effected  is  simply  to  judicially  determine  what  the  parties 
hare  in  truth  and  fact  done,  at  least  in  equity  —  to  insure,  in  other 
words,  a  'more  perfect  identification  of  the  premises,  and  not  to 
change  the  subject-matter  of  the  contract.  Lead.  Oases  in  Eq. 
1002.  It  is  not  the  function  of  the  equity  of  reformation  to 
directly  restore  the  grantee  to  the  dominion  and  possession  of 
the  land  inaccurately  described,  but  "  to  place  him  in  a  position 
which  enables  him,  if  necessary,  to  assert  his  dominion  and  recover 
possession."     3  Pom.  Eq.  Jur.,  g  1376. 

It  has  been  held  in  many  adjudged  oases  that  a  .court  of  equity 
will  correct  a  mistake  in  the  description  of  property  contained  iu  a 
deed  executed  by  a  married  woman,  although  the  authorities  on 
this  point  are  conflicting.  The  rule  has  been  declared  by  the 
Supreme  Court  of  Indiana  "  to  be  a  sound  one,  having  its  founda- 
tion in  reason  and  principle."  Such  a  reformation,  it  was  said, 
created  no  new  contract,  and  added  no  additional  obligations.  "  It 
simply  puts  in  the  instruments  what,  in  legal  effect,  was  already 
there,  the  true  description  of  the  property.  The  instrument  is 
only  the  evidence  of  the  contract;  and  reforming  the  evidence  bo 
as  to  make  it  accurately  aud  truly  describe  the  property,  is  not 
making  au  executed  contract  out  of  an  executory  one."  "  Causing 
the  true  description  to  be  written  in  the  deed,"  it  is  added, 
"  neither  makes  a  now  conveyance,  nor  alters  an  old  one;  it  sim- 
ply makes  the  conveyance  effective  by  applying  it  to  the  property 
sold  by  one  party  and  bought  by  the  other."  Sty«rs  v.  Robblnx, 
78  Ind.  547.  In  Hamar  v.  Medsker,  60  Ind.  413,  the  married 
woman's  deed  was  perfect  in  the  formality  of  execution,  the  only 
defect  being  in  the  description  of  the  land  sold  and  intended  to  be 
conveyed.  The  court  there  said:  "By  the  reformation  of  the 
deed  and  the  correction  of  the  mistake,  the  object  and  policy  of 
the  statute  are  not  contravened  or  thwarted.  A  deed  has  been  ex- 
ecuted by  the  wife,  in -conjunction  with  her  husband,  for  the  land 
intended  to  be  conveyed.  This  satisfies  the  requirements  of  the 
statute,  and  the  title  of  the  purchaser  ought  not  to  be  defeated  in 
Voi.  LI  —  5S 
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the  description  of  the  land   to  be  thereby  conveyed."    See  also 
Carper  v.  Munger,  62  Ind,  4S1. 

In  Houx  v.  County  of  Bates,  61  Mo.  391,  where  a  county  com- 
missioner, in  making  Bale  of  land  under  a  statutory  power,  executed 
a  conveyance  in  due  accordance  with  the  provisions  of  the  statute, 
while  it  was  admitted  that  a  court  of  equity  could  furnish  no  re- 
lief in  aid  of  the  defective  execution  of  a  statutory  power,  the  court., 
on  petition  filed  invoking  its  equity  jurisdiction,  allowed  a  mistake- 
to  be  corrected  in  the  deed,  by  which  the  property  sold  was  ruisde- 
scribed  as  certain  "lots"  instead  of  "blocks."  It  was  thought 
that  perfecting  the  identification  of  the  land  sold,  by  correcting  the 
mistaken  description,  in  nowise  contravened  either  the  letter  or 
spirit  of  the  statute,  nor  violated  any  principle  of  equity  jurispru- 
dence. 

There  are  cases  opposed  to  this  view,  but  we  are  of  opinion  that 
they  do  not  announce  the  better  doctrine.  Ltvnit  v.  LaaanviA, 
55  Cal.  58;  Martin  v.  Hargardiwi,  46  HI.  332.  We  see  no  reason 
why  a  technical  rule  of  law  should  be  so  far  extended  beyond  the 
reason  of  its  existence  as  to  facilitate  the  dishonest  annulment  of 
contracts,  which  are  executed  according  to  due  forms  T>f  law,  and 
are  binding  in  equity  and  good  conscience. 

The  decree  of  the  chancellor  is  erroneous  and  must  be  reversed, 
and  the  cause  remanded. 

Reverted  and  remanded. 

Norn  bt  THtt  RBrofiTEB.  —  Leonie  i .  Lattarotidi,  55  Cal.  92,  was  an  attempt 
to  add  lands  omitted  from  description  of  the  lands  conveyed.  The  court  said: 
"  The  question  here  arises,  can  a  court  of  equity  reform  the  deed  of  a  mar- 
ried woman  1  Was  it  within  the  equitable  powers  and  jurisdiction  of  the  court 
below  to  decree,  as  it  did,  that  the  defendant  should,  within  a  certain  time 
fixed  bj  the  decree,  execute  to  the  plaintiff  her  deed  conveying  lands  not 
described  in  any  deed  or  other  written  instrument,  and  In  case  she  made  default, 
that  such  deed  should  be  executed  by  the  clerk  of  the  court*  Thin  is  what 
the  court  did  by  its  decree,  and  it  is  the  correctness  of  sach  proceeding  that 
we  are  now  called  upon  to  review. 

' '  Whatever  rights  and  powers  a  married  woman  has,  or  can  legally  exercise. 
In  the  disposition  of  her  property  are  matters  of  statutory  regulation.  At 
common  law  she  possessed  no  power  to  convey  her  lands,  except  by  fine  and 
recovery,  and  that  law  constitutes  the  basis  of  our  jurisprudence;  and  rifrhtt 
and  liabilities  most  be  determined  in  accordance  with  its  principles,  except  so 
far  as  they  are  modified  by  statutes.  Van  Mann  v.  Johneon,  15  Cal.  806; 
Dote  v.  Chuid  <*  Gurry  Silver  Mining  Co.,  31  Cal.  640. 

"  '  The  conveyance  of  a  femme  rorert,  except  by  some  matter  of  record,  was 
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absolutely  void  at  lw;  and  in  England  the  wife  used  to  pass  hor  freehold 
cetate  by  ft  fine;  Mid  this,  and  a  common-taw  recovery,  were  the  onlv  ways  in 
which  she  could,  at  common  law,  convey  her  real  aetata.'  9  Kent  Com.  151. 
And  although  she  la  now  permitted  by  statute  to  convey  by  deed,  her  agree- 
ment, with  the  consent  of  her  husband,  for  a  sale  of  her  real  estate,  Is  abso- 
lutely void  at  law,  and  courts  of  equity  never  enforoo  such  a  contract  against 
her.  2  Kent  Com.  139;  Wooden,  v.  NorrU,  2  Green  Ch.  05;  Watrotu  v. 
(Holler,  7  Conn.  224;  Butler  v.  Buckingham,  5  Day,  402.  In  the  case  last 
referred  to,  a/tntnw  covert,  with  the  consent  and  approbation  of  her  husband, 
agreed  to  sell  a  lot  of  land  for  a  valuable  consideration;  and  the  consideration 
paid  was  appropriated  to  her  separate  use.  The  intended  purchasers  entered 
on  the  land,  erected  a  honse  and  store  thereon,  sad  were  in  the  possession  for 
twenty  years;  and  under  all  these  circumstances  the  court  held  the  agreement 
u[  the  femme  covert  void,  and  that  chancery  could  >rivu  no  relief.  This  case 
was  died  by  the  court,  with  approbation,  in  tho  in  wo  recent  case  of  Watroui 
v  CJWter,  7  Conn.  237. 

"Let  us,  then,  Inquire  how  far  the  rights  and  power.i  of  married  women.  In 
tola  respect,  have  been  modified  by  statute.  Section  182  of  the  Civil  Code 
declares  that  '  all  property  of  the  wife  owned  by  her  before  marriage,  and 
that  acquired  afterward  by  gift,  bequest,  devise,  or  descent,  is  her  separate 
property,  which  she  may  convey  without  the  consent  of  her  husband.'  By 
chapter  2  of  the  same  Code  the  transfer  of  real  property  by  the  wife  is  regu- 
lated. Section  10B3  provides  that  '  no  estate  in  the  real  property  of  a  married 
woman  passes  by  any  grant  purporting  to  be  executed  or  acknowledged  by  her, 
anleaa  the  grant  or  instrument  is  acknowledged  In  the  manner  prescribed  by 
•actions  1186  and  1101.' 

"S  1186.  'The  acknowledgment  of  a  married  woman  to  an  instrument 
purporting  to  be  execnted  by  her  must  nut  be  taken  unless  she  Is  made 
acquainted,  by  the  officer,  with  the  contents  of  the  instrument  on  an  examina- 
tion without  the  hearing  of  her  husband;  nor  certified  unless  she  thereupon 
acknowledge  to  the  officer  that  she  execnted  the  Instrument,  and  that  she  does 
am  wish  to  retract  such  execution; '  and  section  1101  prescribes  the  form  of 
lbs  certificate  of  acknowledgment  in  such  cases. 

"  The  certificate  Is  absolutely  essential  to  the  deed,  and  is  a  material  part 
thereof.  The  ease  of  Mariner  v.  Saunter*,  S  Oil.  12G,  is  an  instructive  one 
on  this  subject.  The  court  there  says:  '  By  the  eleventh  section  of  an  act 
"f  the  Territorial  legislature,  passed  September  17,  1607,  and  by  an  amend 
■neat  thereto,  passed  in  1818,  the  manner,  and  before  whom  a  deed  purporting 
to  convey  the  estate  of  the  wife  shall  be  acknowledged  by  her,  is  prescribed, 
and  deeds  thus  acknowledged  and  certified  are  declared  to  be  good  and  effectual 
m  if  the  wife  were  tote.  These  statutes  were  in  force  at  the  time  this  deed 
purports  to  have  been  executed,  and  there  is  no  pretense  that  there  was  any 
tach  certificate  of  acknowledgment  at  the  law  required.  Without  such 
■cknowledgment  the  deed  was  abeolutely  viid,  and  had  no  more  rilaliiy  than  a 
f**  of  Hani  paper.  Only  by  virtue  of  such  acknowledgment  certificate  could 
"»«  deed  become  operative.  Its  execution  could  be  proved  in  no  other  possi- 
W*  W»J,  and  in  no  other  way  could  she  convey.     The  certificate  of  acknowl- 
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edgment  of  a  deed  from  i/mm  covert,  to  convey  her  own  lands,  la  as  much 
an  essential  part  of  the  execution  of  ths  deed  as  her  seal  or  lagant— .  and 
without  it  the  law  presumes  that  it  was  obtained  by  fraud  or  coercion.  Tola 
deed,  then,  was  void  aa  to  the  wife.'  And  in  the  case  of  Maeon  v.  Brook,  13 
111.  876,  the  same  court  says:  '  A  married  woman  can  only  be  divested  of  her 
real  estate  in  the  mode  prescribed  by  statute.'  This  brings  oa  to  the  decision* 
of  our  own  State,  where  we  find  the  same  doctrine  enunciated. 

"  In  Morrittm  v.  Wilton,  18  Cal.  496,  the  oonrt  says:  'The  general  rule  in, 
that  if  the  conveyance  of  a  femme  covert  be  not  executed  according  to  the 
forms  prescribed  by  the  statute,  it  is  not  valid,  and  accordingly  it  has  often 
been  held  that  when  the  certificate  of  acknowledgment  waa  defective  in  any 
substantial  particular,  the  femmt'i  title  did  not  pass.  It  would  be  strange  If 
a  mere  defect  of  this  kind  avoided  the  deed,  though  regularly  signed,  and 
proven  to  have  been  fairly  and  voluntarily  made,  and  yet  a  loose  declaration 
of  the  femme  in  the  presence  of  her  husband,  and  possibly  made  by  his  con- 
nivance or  constraint,  and  In  total  Ignorance  by  the  wife  of  Its  legal  effect,  or 
«ven  of  the  real  facts  of  the  transaction,  could  paaa  her  estate.  "  *  •  It  is 
true  that  it  is  said  by  some  writers  that  fraud  vitiates  all  contracts,  even  those 
made  by  infanta  or  femme*;  but  we  apprehend  that  in  caeca  of  married  women, 
under  statute*  like  ours,  this  doctrine  is  limited  to  this,  that  a  contract  so 
Infected  cannot  be  enforced;  but  not  that  a  fraudulent  representation  will  divest 
a /rams'*  title  in  the  face  of  a  statute  declaring  a  deferent  and  enehtaioe  mode 
of dwMttotre.  •  •  •  But  if  we  hold  that  xfemne  oowrt  cannot  be  divested 
of  a  title  by  parol  or  am  ottoppel  in  pa**,  directly  operating  upon  the  title,  it 
would  be  Illogical  to  hold  that  such  divestiture  could  be  effected  by  an  estoppel 
created  by  taking  possession  under  a  bad  title.'  In  Maelat/  v.  Lime,  36  CaL 
874,  the  court  says,  '  that  the  wife  has  the  power  to  create  a  charge  upon  her 
property,  but  she  has  no  power  to  create  It  lu  any  other  mode  than  the  one  pre- 
scribed by  the  express  provisions  of  the  statute.'  To  the  same  effect  are  the 
eases  of  Baald  v.  Uorbett,  88  Cal.  498;  JreZeran  v.  Benton,  48  Cal.  467,  and 
Terry  v.  Hammond,  47  Cal.  32. 

"The  case  of  Barrett  v.  Tnokebwy,  9  Cal.  18,  was  a  suit  lu  equity  to  correct 
an  insufficient  acknowledgment  to  a  deed  of  a  married  woman,  and  It  la  then 
said:  '  The  deed  not  being  properly  acknowledged  is  insufficient.  It  la  not  la 
the  power  of  a  court  of  equity  to  compel  a  married  woman  to  oorrect  an  Insuffi- 
cient acknowledgment.  Her  consent  must  be  perfectly  free.  She  can  make  no 
contract  to  bind  her,  except  In  the  manner  prescribed  by  the  law.  The  pro- 
visions of  the  statute  must  be  strictly  pursued.  She  must  be  examined  sepa- 
rate and  apart  from  her  husband.' 

"  The  case  of  Mariner  v.  Saundere,  5  ail.  125,  holds  that  the  certificate  of 
acknowledgment  of  a  married  woman  la  an  essential  part  of  the  execution  of 
a  deed,  just  as  much  so  as  the  signature  or  seal,  and  if  It  cannot  be  reformed, 
what  other  essential  part  of  the  deed  can  be  reformed  ! 

"  We  are  aware  that  some  changes  have  been  made  In  the  Code  since  the 
foregoing  California  cases  were  decided,  but  these  do  not  affect  the  question 
now  under  consideration.  It  is  true  that  the  wife  can  now,  under  section  163  of 
the  Civil  Code,  cnnvpv  her  separate  property  without  the  consent  nf  her  hus- 
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bud,  and  thaldtherhnsbendor  wife  may,  under  section  158  of  the  Mune  Code, 
enter  into  any  engagement  or  transaction  with  the  other,  or  with  any  other 
person,  respecting  property,  which  either  might  If  unmarried.  Yet  when  It 
cornea  to  the  disposition  or  conveyance  of  the  real  property  of  the  wife,  the 
mode  ia  prescribed  by  the  statute,  and  that  mode  must  be  punned. 

"  We  have  thus  seen  that  there  ia  bnt  one  mode  by  which  a  married  woman 
enn  convey  her  separate  estate,  and  that  U  prescribed  by  statute.  All  the  eases 
hold  that  the  provisions  of  the  atatnte  must  be  substantially  complied  with; 
and  if  the  certificate  of  acknowledgment  Is  insufficient,  the  conTeyance  Is 
absolutely  void. 

"But  in  the  case  now  In  hand  there  was  no  conveyance  whatever  of  the  land 
an  controversy.  The  description  in  the  deed  does  not  embrace  it,  and  it  ia 
sought  to  prove  a  parol  agreement  on  the  part  of  the  wjfe  to  convey  this  par- 
ticular tract  of  land.  Afemme  covert  can  only  be  bound  by  a  written  instru- 
ment, executed  and  acknowledged  by  her  in  the  manner  prescribed  by  law, 
and  it  1b  not  competent  for  a  court  of  equity  to  supply  defects  in  description 
any  more  than  It  can  reform  a  certificate  of  acknowledgment.  That,  the  latter 
cannot  be  done  has  been  expressly  decided  in  the  case  of  Barrett  v.  Tmokt- 
bur]/,  9  Cal.  18;  and  that  the  former  cannot  be  done  Is  equally  clear  upon  prin- 
ciple and  authority." 

In  Martin  v.  Hargardine,  46  111.  823,  it  was  held  that  where  a  wrong  tract 
is  described  in  a  mortgage  by  husband  and  wife,  the  court  cannot  reform  the 
instrument  so  as  to  cnt  off  dower.  The  court  said:  "The  wife  is  incapable  of 
BaaMpg  a  contract  which  will  bind  her  aa  to  her  dower.  She  can  relinquish  it 
to  the  grantee  of  her  husband,  but  only  in  the  manner  pointed  oat  by  the 
statute.  The  execution  of  a  deed  by  signing,  sealing  and  delivering  it  is  not 
sufficient,  much  less  an  agreement  to  execute  a  deed.  The  deed  must  not  only 
be  signed  and  sealed,  bnt  it  must  be  acknowledged  In  a  special  manner,  before 
an  officer  designated  by  the  law,  and  a  certificate  must  be  placed  by  such  offi- 
cer upon  the  deed,  showing  such  acknowledgment  to  hare  been  made  In  the 
manner  required  by  the  statute.  The  character  and  effect  of  this  transaction 
cannot  be  changed  by  subsequent  proof.  If  the  deed  describee  the  north-east 
quarter  instead  of  the  south-east,  as  was  intended,  and  the  wife  executes  and 
acknowledges  the  deed  before  the  mistake  is  corrected,  all  that  can  be  said  is, 
that  she  has  relinquished  her  dower  in  the  lands  described  in  the  deed,  and  in 
none  other,  and  although  she  may  have  agreed  to  relinquish  it  in  another  tract, 
and  may  have  supposed  that  she  was  doing  so,  yet  if  she  has  not  done  so,  the 
court  has  no  power  of  compelling  her.  Her  agreement  does  not  bind  her,  and  the 
court  cannot  take  her  relinquishment  of  dower  in  one  tract  and  apply  it  to  another 
in  which  she  never  has  relinquished.  This  would  make  for  her  a  new  deed. 
When  the  officer  has  certified  that  he  has  privily  examined  her  aa  to  her  willing- 
ness to  relinquish  her  dower  in  the  north-east  quarter,  having  first  explained  to 
her  that  such  would  be  the  effect  of  the  deed,  this  certificate  cannot  be  contra- 
dieted  and  overturned  by  proof  that  Instead  of  doing  this,  he  in  fact  examined 
her  as  to  her  willingness  to  relinquish  her  dower  in  the  southeast  quarter." 

In  Hoiinnd  v.  Moon,  89  Ark.  120,  the  court  refused  to  correct  a  mistake  in 
the  number  of  a  section  of  land  conveyed,  saying  merely  that  "  courts  are  not 
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in  the  habit  of  reforming-  th«  deeds  of  married  women."  To  the  same  effect 
ii  Shroytr  v.  Ifiekdl,  55  Ho.  364.  In  the  latter  the  coart  said:  "  It  follows  a* 
an  IneviuMeaeqnenoe  from  these  premlsea,  that,  aside  from  the  exceptional  east 
above  noted,  ifrmme  covert  Is  utterly  incapable  of  binding  herself  by  a  control 
to  convey  her  land,  either  at  Inw  or  in  equity,  except  by  compliancewith  the  pre- 
scribed statutory  forma.  An  attempted  contract  on  her  part  is  not  such  compli- 
ance, nor  is  her  disappointed  intention  to  convey  clothed  with  those  forms." 
To  the  same  effect,  Peitch  v.  SarnboA,  48  Wis.  448,  two  judges  dissenting. 

In  Qebb  v.  Run,  40  Md.  887.  the  wife  conveyed  directly  to  her  husband  is 
trust,  he  not  joining.  It  was  held  that  the  court  would  not  reform  the  deed. 
The  court  said:  "But  clearly  no  relief  can  be  afforded.  The  instrument 
Involved  Is  without  effect  even  as  a  contract  to  convey  —  the  least  objection- 
able footing  upon  which  it  could  be  placed.  For  except  In  regard  to  the  sepa- 
rate estate  of  iftm-nu;  covert,  all  her  covenants,  contracts  and  agreements.  In 
courts  of  law,  as  well  ss  of  equity,  are  absolutely  null  and  void,  and  sbe  is 
under  no  obligation  and  cannot  be  compelled  to  perform  them,  whether  entered 
into  by  herself,  or  on  her  behalf  by  her  husband,  with  or  without  her  consent. 
This  has  been  repeatedly  declared  by  this  court.  Burton  v.  Marthait,  4  GUI, 
487;  NorrU  v.  Lands,  18  Md.  380;  Stefty  v.  Steffey,  19  Md.  6;  Six  t. 
Shamir,  38  Md.  415.  This  principle  only  yields  to  the  statutory  authority  and 
mode  for  enabling  married  women  to  bind  or  bar  their  estate,  except  in  those 
cases  where,  In  reference  to  their  separate  estate,  they  may  be  empowered  to 
act  tmfemmet  tole.  John*  v.  Rtanlon,  11  Md.  470.  And  as  the  deed,  treating 
it  ss  s  contract  to  convey,  could  not  be  enforced  against  Mrs.  Wollet.  If  she 
were  living,  so  neither  can  it  be  enforced  against  her  heirs. 

' '  It  was  urged  in  the  argument  for  the  complainant,  that  at  the  Imperfection* 
of  the  instrument  were  occasioned  by  ignorance  and  mistake,  a  court  of  equity 
is  competent  to  correct  the  instrument,  and  to  give  it  such  effect  as  the  parUM 
intended  ft  should  have.  But  to  say  nothing  of  the  nature  of  the  considera- 
tion displayed  upon  the  face  of  the  instrument  itself,  this  is  not  a  case  for  the 
exercise  of  the  equitable  jurisdiction  for  the  correction  of  mistakes.  Th* 
mistake  here,  if  it  can  be  called  such,  was  one  of  law  simply;  a  want  of  knowl 
edge  as  to  what  the  law  required  to  make  the  deed  good  and  effective.  Bach 
mistake  or  want  of  legal  knowledge  forms  no  proper  ground  for  the  ■■illlllaiirr 
of  a  court  of  equity,  in  the  absence  of  actual  fraud  and  imposition.  Besides, 
the  principle  is  well  established,  and  results  from  the  propositions  before 
stated,  that  where  there  is  an  omission  of  some  statutory  requirement  In  thi 
deed  of  s  femmo  covert,  essential  to  Its  validity,  the  mistake  cannot  he  cor- 
rected by  the  court.  Dickenson  v.  O/enney,  37  Conn.  104;  Grapenfftther  v. 
Ftjervary,  t  Iowa,  108;  Martin  v.  Dwctlg,  0  Wend.  0." 

In  KnowU*  v.  MeVamlg,  10  Paige,  843,  a  contract  foradeed  was  not  acknowl- 
edged by  the  wife,  and  the  court  refused  to  reform  a  mistake  in  a  deed  exe- 
cuted in  pursuance  of  It. 

So,  in  Tnwnifay  v.  Ghapin,  13  Allen,  470,  the  wife  having  deeded  without 
the  written  consent  of  her  husband,  as  required  by  statute,  the  court  refused 
to  compel  her  to  execute  a  new  and  valid  deed  after  his  death. 

See  City  of  Indianapolii  v.  Kingttniry,  pott. 


UEUEMBEK  TERM,  1883.  #$ 

Room  r.  Martin. 

Bouse  v.  Martin. 

(TS  Ala.  MO.) 

IMianet  —  injunction — Gotten-gin. 

n  of  a  steam  cotton-gin  Id  a  city,  eighty-eight  foot  from  the  ooni 
plainant's  residence,  may  not  be  prohibited  unless  It  is  clearly  shown  that 
it  Is  not  reasonably  possible  to  conduct  the  business  so  that  It  will  not  be  a 
nuisance,     (tjrt  n44r.  p.  467.) 

ILL  for  injunction.     The  opinion  states  the  case.     The  injunc- 
tion was  denied  below. 


B 


Gamble  of  Richardson  and  Jiuell  of  Laws,  for  appellant. 
J.  F.  Stattinga  and  Wait  d  Son,  contra, 

Somkbville,  J.  The  appeal  is  from  a  decree  of  the  chancellor 
duwolfing  an  injunction,  which  had  been  granted  at  the  instance  of 
the  appellants  to  interdict  the  appellees  from  erecting  a  structure, 
with  machinery  for  ginning  cotton,  in  proximity  to  the  dwelling- 
houses  of  the  complainants  and  certain  of  their  tenants  in  the  city 
of  Greenville.  The  nearest  point  of  the  proposed  gin-house,  which 
is  to  be  a  wooden  structure,  would  be  within  about  eighty-eight 
feet  of  the  dwelling  of  one  of  the  complainants,  on  a  lot  owned  by 
the  defendants  on  the  opposite,  or  south  side  of  a  public  street.  It 
is  alleged  by  the  complainants  that  the  business  of  ginning  seed 
eotton  by  steam  power,  as  purposed  by  the  defendants,  will  work 
irreparable  damage  to  tbem,  by  rendering  their  houses  uncomfort- 
able and  dangerous  for  occupation  as  places  of  residence,  that  the 
hazard  of  Are  will  be  greatly  increased,  the  noise  of  the  machinery 
discomfort  them,  and  that  the  atmosphere  will  be  rendered  impure 
and  unwholesome  by  smoke,  duet,  small  particles  of  lint  cotton, 
decaying  cotton  seed,  and  other  filth  necessarily  incident  to  the 
business,  in  which  much  stock  will  probably  be  used  in  hauling 
with  wagons. 

The  foundation  of  this  jurisdiction  of  equity,  in  mumming  to 
restrain  nuisances,  rests  in  the  imperative  necessity  of  preventing 
irreparable  injury  and  a  multiplicity  of  suits  at  law.  Slate  t. 
Mayor,  etc.,  of  Mobile,  6  Fort.  279;  a.  a,  30  Am.  Dec.  564;  1  High 
inj.,  g  739;  2  Story  Eq.,  g  925.    It  is  the  exercise  of  an  extraordJ- 
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nary  power,  which  as  was  long  ago  said  by  this  court,  should  be 
"cautiously  and  sparingly  exercised."  Ray  v,  Lynes,  10  Ala.  63. 
An  injunction  therefore  of  a  private  nuisance  will  generally  be 
granted  only  where  there  is  a  strong  and  mischievous  case  of  press- 
ing necessity,  and  not  because  of  a  trifling  discomfort  or  inconven- 
ience suffered  by  the  party  complaining.  Coker  v.  Birge,  54  Am. 
Dec.  347,  note.  p.  351;  St.  James  Church  v.  Arringlon,  36  Ala.  546. 

The  rule  has  long  been  recognised  as  quite  different  where  the 
thing  sought  to  be  prohibited  is  per  se  a  nuisance,  and  where  it  is 
not  unavoidably  noxious  in  itself,  but  may  prove  so  according  to 
circumstances,  or  otherwise.  In  the  first  class  of  cases  an  injunc- 
tion will  ordinarily  be  granted  without  waiting  for  the  result  of  a 
trial  at  law.  In  the  second  class  the  court  will  generally  refuse  to 
interfere  until  the  matter  has  been  tried  at  law.  St.  Jamas  Ohurch 
v.  Arrington,  supra;  Adams  JSq.  (7th  Am.  ed.)  211,  note  1. 

The  cases  are  numerous  where  equity  has  intervened  to  prevent 
the  carrying  on  of  a  business  or  vocation,  although  lawful  in  itnelf, 
on  the  ground  of  being  obnoxious  to  the  health,  comfort  or  conven- 
ience of  neighboring  residents,  by  reason  of  disagreeable  noises, 
offensive  odors,  noxious  gases  and  the  like.  1  High  Inj.,  §§  772-73. 
No  general  rule  can  be  laid  down  sufficiently  specific  and  certain 
to  apply  to  all  cases,  but  as  often  said,  each  case  must  be  decided 
upon  its  own  particular  state  of  facts,  and  the  whole  question  must 
be  largely  one  as  to  degree,  being  determined  in  the  light  of  human 
experience. 

Where  the  injury  complained  of  is  not  a  nuisance  per  se,  but  may 
become  so  by  reason  of  circumstances  —  being  uncertain,  indefinite 
or  contingent — equity,  as  we  have  said,  will  not  interfere.  So  the 
public  benefit  will  be  considered,  and  when  it  preponderates  over 
the  private  inconvenience,  no  relief  will  generally  be  granted. 
Dorset/  v.  Allen,  85  N.  0.  358;  8.  c,  39  Am.  Rep.  704.  It  is  a 
rule  of  universal  recognition,  that  in  doubtful  cases  an  injunction 
will  always  be  denied,  or  dissolved  on  motion  when  granted  ad 
interim.  A  very  strong  case  most  therefore  be  made  by  the  bill, 
and  if  there  be  a  reasonable  doubt  as  to  the  probable  effect  of  an 
alleged  nuisance,  either  on  the  proof,  affidavits,  or  on  the  construc- 
tion of  the  facts  stated  in  the  bill,  there  will  be  no  interference  until 
the  matter  is  tested  by  experiment  in  the  actual  use  of  the  property. 
Wood  Nuisances,  §{j  796-97;  2  Story  Eq.  Jur.,  g  924a,  note  lj  1  High 
Inj.,  §  7S8.    As  said  in  Kingsbury  v.  Flowers,  65  Ala.  479;  a.  c,  39 
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Am.  Rep.  14,  •'  there  must  be  each  a  clear,  precise  statement  of  facts, 
that  there  can  be  no  reasonable  doubt,  if  the  acta  threatened  are 
completed,  grievous  injury  will  result."  Hence,  the  following  rule 
stated  by  a  recent  anther:  "Where,"  he  says,  "an  injunction  is 
asked"  to  restrain  the  construction  of  works  of  such  a  nature  that  it 
is  impossible  for  the  court  to  know,  until  they  are  completed  and  in 
operation,  whether  they  will  or  will  not  constitute  a  nuisance,  the 
writ  will  be  refused  in  the  first  instance."  1  High  Inj.,  §743. 
Great  caution,  he  farther  observes,  should  always  be  exercised 
before  interfering  with  establishments  which  hare  a  tendency  to 
promote  public  utility  or  conveoicnoe;  and  in  cases  of  this  nature, 
"  equity  will  not  enjoin  the  lawful  use  of  such  property  in  a  city, 
when  by  the  proper  application  of  scientific  appliances  and 
machinery,  the  evils  complained  of  may  be  remedied;  and  in  z:wl\ 
case,  the  oonrt  will  go  no  further  tban  to  require  such  appliances 
to  be  used."  1  High  Inj.,  §  787;  Green  v.  Lake,  54  Misb.  540;  s.  a, 
28  Am.-  Rep.  378.  And  where  it  is  sought  to  restrain  a  business 
establishment,  which  is  not  per  as  a  nuisance,  but  only  liable  to  be- 
come such  by  the  manner  in  which  it  is  carried  on  by  the  proprietor, 
the  course  now  generally  adopted  by  the  courts  is  stated  to  be,  to 
hold  the  bill  until  the  objectionable  results  can  be  remedied  by 
scientific  and  skillful  appliances,  at  least  where  the  answer  discloses 
that  such  remedies  are  practicable.  Wood  Nu is.,  §823.  But  this  is  a 
matter  resting  greatly  within  the  sound  discretion  of  the  chancellor. 
The  law  is  settled,  on  sound  reasons,  that  the  mere  fact  of  the 
diminution  of  the  value  of  complainant's  property,  or  the  increased 
risks  from  hazard  of  fire,  occasioned  by  a  structure  erected  by  a 
defendant  upon  a  lot  adjoining  the  complainant's  premises,  without 
more,  is  unavailing  as  a  ground  of  equitable  relief.  2  Story  Eq.  Jur., 
%  9*5;  Morris  v.  Prudden,  5  0.  E.  Green,  530;  1  High  Inj.,  §  788; 
Wood  Nnis.,  §  511.  This  is  one  of  the  many  risks  and  discomfits 
naturally  incident  to  town  or  city  life,  which  persons  of  prudence 
cannot  fail  to  reasonably  anticipate.     Ray  v.  Lynes,  10  Ala.  63. 

Smoke,  offensive  odors,  or  disagreeable  noise  and  vibration  may 
of  course  constitute  a  nuisance  so  imperilling  the  comfort  of  one's 
existence,  his  health,  or  the  safety  of  his  property,  as  to  call  for 
injunctive  relief  at  the  hands  of  a  court  of  equity.  This  is  upon 
the  principle,  that  if  one  makes  an  unreasonable  or  unlawful  use  of 
hi*  property,  "  so  as  to  produce  material  annoyance,  inconvenience 
discomfort  or  hurt  to  his  neighbor,  he  will  be  guilty  of  a  i 
Vol.  L!  —  59 
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to  his  neighbor.''  Campbell  v.  Seaman,  63  N.  Y.  568;  &  C,  20  Am. 
Rep.  567.  It  is  a  just  sequence  of  the  maxim,  Sic  utere  two  n( 
ulienum  non  ladas.  In  determining  the  question  of  interference, 
the  court  will  look  at  the  facts  which  are  stated  in  the  bill,  giving 
little  or  no  weight  to  the  mere  opinion  of  the  complainant"  that 
the;  will  constitute  a  nuisance,  nnless.snch  a  conclusion  clearly 
follows  by  proper  inference  from  these  facts.  So  of  the  denials  of 
the  answer,  on  a  motion  to  dissolve  an  injunction  which  may  have 
been  granted.  Oattin  v.  Valentine,  9  Paige,  575;  38  Am.  Dec.  567; 
1  High  Inj.,  §  790. 

Let  us  briefly  apply  the  foregoing  principles  to  this  case.  It  is 
clear  .that  the  building  sought  to  be  erected  by  the  defendants  can- 
not be  regarded  as  a  nuisance,  but  only  the  nse  to  which  it  is  to  be 
devoted.  This  is  admitted  to  be  a  useful  business,  which  is  common 
to  the  country,  and  one  which  should  not  be  discouraged  by  too 
ready  an  interference  by  the  strong  arm  of  the  courts.  Taking  the 
facts  as  alleged  in  complainants'  bill,  and  discarding  all  allegations 
which  may  properly  be  regarded  as  mere  matters  of  opinion,  and 
keeping  in  view  that  the  injury  sought  to  be  prevented  is  merely 
apprehended  by  anticipation,  and  mnst  therefore  be  a  matter  greatly 
of  speculation,  we  cannot  say  that  the  chancellor  has  come  to  an 
erroneous  conclusion.  We  do  not  clearly  see  that  it  is  not  reasonably 
possible  for  the  business  to  be  conducted  so  as  not  to  be  a  nuisance. 
In  Bay  v.  Lynes,  10  Ala.  63,  this  court,  upon  like  principles,  de- 
clined to  enjoin  the  erection  of  a  blacksmith  shop  upon  a  lot  ad- 
joining the  dwelling-house  of  the  complainant  in  the  town  of 
Tnskegee.  And  in  St.  James  Church  v.  Arrington,  36  Ala.  546,  it 
refused  to  restrain  the  erection  of  a  livery-stable  in  close  proximity 
to  a  church.  It  was  said  by  the  court,  that  admitting  the  strong 
probability  that  inconvenience  and  discomfort  might  result  to  the 
complainants  from  the  use  of  the  stable,  "  yet  the  injury  appre- 
hended is  not  of  that  'vast  and  overwhelming'  character  which 
would  justify  a  departure  from  the  general  rule  above  stated,  which 
as  we  have  seen,  denies  an  injunction  in  such  oases,  in  advance  of  s 
trial  at  law."  Kingsbury  v.  Flowers,  65  Ala.  479;  s.  c,  39  Am. 
Rep.  14;  Green  v.  Lake,  54  Miss.  540;  s.  c,  28  Am.  Rep.  378; 
Dorsey  v.  Allen,  85  N.  C.  358;  s.  c,  39  Am.  Rep.  704;  3  Wait  Act. 
and  Def.  703,  g  9. 

The  decree  of  the  chancellor  dissolving  the  injunction  must  be 
affirmed.  Decree  affirmed. 
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Nm'«  by  thk  Rspobtkb.—  Bee  Rtiehtrt  v.  Oeert,  08  Ind.  78;  8.  c,  48  Am. 
Hep.  786;  Keiter  v.  Lovett,  80  Ind.  340;  s.  c,  44  Am.  Rep.  10;  BotmtomBe  t. 
foUJMni.  68  Ga.  868;  s.  c,  45  Am.  Sep.  SOS;  Sanger  v.  Davit,  186  Mass  338; 
■.C,  49  Am.  Rep.  37. 

In  Fhne&er  v.  Grate,  60  Iowa,  505,  the  like  doctrine  was  held  concerning  a 
hlacfcsTnith'e  shop,  the  court  observing:  "  The  conclusion  is  based  upon  the 
ground  that  a  blacksmith  shop  is  not  a  nuisance  per  se.  We  know  of  no 
authority  to  the  contrary.  The  shop  may  be  so  constructed  with  a  view 
to  deaden  the  noise  of  the  anvil  and  other  noises,  the  forges  may  be  so 
placed,  and  the  smoke  and  gases  may  be  so  conducted  away,  and  the  busi- 
ness may  be  so  prosecuted,  that  the  shop  would  not  be  regarded  by  the 
law  as  a  nuisance.  This  may  be  true  of  a  blacksmith  shop  erected  on 
the  rite  of  the  present  shop,  or  at  any  other  place  upon  the  lots  of  the  de- 
fendants. The  evidence  does  not  show  that  a  shop  of  the  character  indi- 
cated, wherein  the  business  should  be  conducted  so  as  not  to  annoy  plaintiff, 
could  not  he  constructed  upon  the  lots.  Equity  will  not  restrain  farther 
in  of  the  lot  for  a  smith's  shops,  if  it  may  be  used  without  proving  to  be  a 
nuisance,  upon  the  ground  that  its  past  use  was  a  nuisance.  It  will  rather 
require  the  owner  of  the  property  to  so  construct  or  change  the  shop,  and  so 
prosecute  his  business,  that  no  annoyance  shall  result  therefrom  to  others. 
Shinty.  OUiteer,  50  Iowa,  571;  s.  c,  88  Am.  Rep.  188." 

In  Dtmarett  t.  Hairdham,  84  N.  J.  Bq.  400,  an  injunction  was  issued  against 
Jarring  machinery,  the  court  observing:  "  No  rule  can  be  framed  which  will 
accurately  define  what  acts  or  facts  will  constitute  a  nuisance  in  every  possible 
contingency.  Each  case  must  be  decided  on  its  own  peculiar  facts.  There  can  be 
no  doubt  that  a  lawful  business,  which  is  not  inherently  a  nuisance  on  account 
of  its  offensive  character,  may  be  so  conducted  as  to  render  it  a  nuisance  which 
equity  will  restrain.  The  maxim  tie  nitre  tuo  ut  alienum  turn  iadat,  undoubt- 
edly expresses  the  general  fundamental  rule,  but  It  Is  also  true  that  the  law 
dues  not  regard  every  trifling  injury  or  annoyance  as  an  actionable  nuisance. 
Things  merely  disagreeable,  which  simply  displease  the  eye,  or  offend  the 
taste,  or  shock  an  over-sensitive  or  fastidious  nature,  no  matter  how  irritating 
or  unpleasant,  are  not  nuisances.  No  man  is  under  a  legal  duty  to  consult  the 
taste  or  preferences  of  his  neighbor  in  the  use  of  his  property,  but  he  is  bound 
to  respect  his  neighbor's  legal  rights.  He  cannot  fill  his  neighbor's  house  with 
smoke,  nor  the  air,  which  his  neighbor  has  a  right  to  breathe  pure  and  unpol- 
luted, with  nauseous  or  deleterious  odors,  nor  can  be  throw  soot  or  cinders  into 
his  neighbor's  house  or  door-yard  to  such  an  extent  as  to  deprive  him  of  the 
fas  and  full  enjoyment  of  bis  property.  Rati  v.  Butler,  4  ('.  E.  Gr.  204; 
OWdandv.  CSHuiu'  Oat- Light  Co.,  5  C.  E.  Qr.  301;  Duncan  v.  Bay**,  7  C.  E. 
Gr.  35.  Nor  will  equity  permit  him,  in  the  prosecution  of  his  business,  to  use 
machinery  of  smch  weight  and  power  as  causes  a  vibration  in  the  premises  of 
Wb  neighbor  of  such  extent  and  force  as  to  seriously  annoy  and  disturb  his 
neighbor  and  materially  interfere  with  him  hi  carrying  on  his  business. 
*wje»  v.  Bridgman,  L.  R„  11  Ch.  Div.  652." 

In  MeCafrq/'t  Appeal,  105  Peuu.  St.  258,  an  injunction  was  asked  to  restrain 
*ke  operation  of  printing  presses  on  account  of  the  annoyance  and  injury  pro- 


Boom  v.  Martin. 

dneed  to  the  occupant  of  Adjoining  promisee  by  the  noise  and  vibration.  Tbs 
court  below  held  that  the  defendant  was  negligent  in  erecting  his  building 
without  leaving  an  open  space  between  it  and  the  plaintiff's  building,  bnt  that 
the  noise  and  vibration  did  not  warrant  an  injunction  even  against  the  working  of 
the  machinery  in  the  night.  The  court  below  said:  "  Without  going  into 
details,  It  is  sufficient  to  say  that  the  respondent  could  not,  agreeably  to  the 
evidence,  suspend  the  working  of  his  presses  during  the  night,  without  such 
serious  detriment  ss  wonld  render  his  business  unprofitable.  Such  a  conme 
would  not  merely  necessitate  the  purchase  of  new  printing  presses,  and  the 
employment  of  additional  workmen,  but  an  enlargement  of  the  building,  for 
which  there  is  not  sufficient  space. 

"  As  it  regards  the  second  head,  we  Incline  to  think  that  the  respondent  was 
negligent  Id  not  adopting  a  precaution  that  would  obviously  have  tended  to 
lessen  the  Inconvenience  that  his  business  might  otherwise  produce  to  the 
occupants  of  the  adjacent  houses.  One  who  erects  a  manufactory  in  a  neigh' 
borhood  need  for  dwellings,  should  pay  dne  regard  to  the  maxim,  tie  wfsre 
tuo  vi  alienum  non  ladat;  and  suffer  some  abridgment  of  his  own  rights 
rather  than  cause  unnecessary  injury  to  others.  Had  the  respondent,  instead 
of  building  a  party  wall,  left  three  inches  between  his  printing  house  and  the 
buildings  on  either  side,  sound  could  not  have  been  directly  transmitted,  and 
he  would,  at  all  events,  have  done  all  that  was  In  his  power  to  render  the 
prosecution  of  his  business  consistent  with  the  repose  and  tranquility  of  Us 
neighbors. 

"  We  may  now  turn  to  the  third  head,  the  extent  and  nature  of  tha  disturb" 
ance  which  is  alleged  in  the  bill.  Conceding  that  the  respondent  did  not  pro- 
ceed with  sufficient  care  and  foresight  in  the  construction  of  his  building,  it 
does  not  follow  that  he  should  be  subjected  to  a  restraint  which  may  prove 
disastrous,  by  depriving  htm  of  his  means  of  livelihood.  In  every  judicial 
proceeding  there  should  be  a  jnst  proportion  between  the  cause  and  conse- 
quence, the  wrong  complained  of,  and  the  redress  afforded  by  the  court.  A 
wilful  Injur;  may  justly  be  prevented  at  whatever  cost,  but  the  cane  is  differ- 
ent where  one  who  is  proceeding  in  the  ordinary  course  of  a  business  that  can- 
not profitably  be  conducted  In  any  other  way.  Incidentally  inflicts  an  Injury  on 
others.  Under  these  circumstances  the  question  is  relative,  depending  on  the 
nature  of  the  injury  and  the  loss  that  will  be  occasioned  by  granting  an  injunc- 
tion which,  though  nominally  confined  to  a  single  point,  covers  the  entire 
ground,  and  will  compel  the  defendant  to  close  his  present  establishment  and 
move  elsewhere.  The  Injured  party  is  entitled  to  such  compensation  In  dam- 
ages as  a  jury  way  think  fit  to  award;  but  a  chancellor  ought  not  to  Intervene 
unless  the  evidence  is  so  clear  as  not  to  admit  of  reasonable  doubt.  In  this 
instance  the  testimony  Is  conflicting;  hut  the  weight  of  the  evidence  appears 
to  be  that  the  noise  which  the  bill  describes  as  'overpowering,  intolerable. 
crashing,'  and  attended  with  a  vibration  which  shakes  the  doors  and  windows, 
amounts  to  little  more  than  the  sound  of  the  breakers  on  a  distant  beach,  and 
that  there  is  no  vibration  except  that  arising  from  the  passage  of  vehicle! 
through  the  street.  This  statement  is  to  some  extent  fallacious,  because  the 
sound  of  the  sea  is  associated  with  pleasing  Ideas,  while  that  of  the  respond' 
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tsut'w  printing  pw—  no  doubt  falls  painfully  on  sensitive  eui,  which  regard 
tt  m  u  unwarrantable  disturbance  of  the  quiet  of  the  night.  Such  a  differ 
ence  U  hardly  a  trafBcient  groond  for  the  prohibition  asked  for  In  the  hill." 

The  court  above  said:  "  A  peraon  who  resides  In  the  center  of  a  large  city 
ranst  not  expect  to  be  surrounded  by  the  stillness  which  prevails  In  n  rural 
district.  He  must  necessarily  hear  some  of  the  noise,  and  occasionally  feel 
■light  vibrations,  produced  by  the  movement  and  labor  of  its  people,  and  by 
the  ham  of  its  mechanical  industries.  The  aid  of  a  court  of  equity  may  be 
Invoked  to  keep  annoying  sounds  within  reasonable  limits.  Every  noise  how- 
ever is  not  a  nuisance,  nor  when  produced  In  the  exercise  of  a  lawful  occupa- 
tion, should  the  strong  arm  of  a  chancellor  necessarily  be  extended  to  sup- 

"  Under  the  conflicting  evidence  in  this  case,  both  of  the  noise  and  of  the 
vibratory  effect  of  the  working  of  the  presses,  and  in  view  of  the  great  dam- 
age which  the  appellee  would  sustain  if  he  were  enjoined  against  pursuing 
Us  business,  we  think  the  learned  Judge  committed  no  error  In  refusing  the 
Injunction." 

Is  Truman  v.  London,  60  L.  T.  Rep.  (N.  8.)  69,  a  railway  company  caused  a 
nuisance  to  their  neighbors  by  the  noise  of  cattle  received,  detained  and  for- 
warded by  them  at  and  from  a  cattle  dock  and  siding  on  land  outside  their 
limits  of  deviation,  but  acquired  under  a  parliamentary  power  to  purchase 
land  for  that  purpose  by  agreement.  There  was  no  negligence  on  the  part  of 
the  company  in  the  management  of  the  business,  but  there  was  no  evidence 
that  some  other  site  might  not  have  been  selected  where  no  nuisance  would 
bare  been  caused.     Held,  that  an  Injunction  should  issue. 

In  Louinian  Coffin  Co.  v.  Warren,  78  Ky.  400,  it  was  held  that  where  a 
steam  factory  had  been  erected  in  a  city  at  large  expense,  and  machinery  had 
been  operated  In  it  for  seven  years  without  complaint,  an  injunction  would  not 
hens  without  clear  proof  that  It  was  a  nuisance.  The  court  said:  "  The  depo- 
srnons  of  many  witnesses  havs  been  taken  in  the  case,  and  much  conflicting 
testimony  Is  presented  in  the  record  as  to  the  effect  the  operating  of  appel- 
lant's factory  has  on  the  adjacent  property,  as  well  as  the  extent  of  the  Injury 
and  annoyance  resulting  to  those  who  occupy  residences  on  this  square.  The 
discomfort  produced  by  smoke,  soot,  etc.,  from  the  running  of  large  factories 
in  cities  has  not,  perhaps,  been  exaggerated  by  those  who  have  testified;  and 
with  reference  to  the  particular  case,  when  looking  alone  to  the  testimony 
oflered  by  the  appellees,  it  can  scarcely  be  maintained  that  the  only  injury 
sustained  Is  the  annoyance  usually  incident  to  such  buildings.  This  testimony 
however  when  considered  in  connection  with  that  offered  by  the  appellant, 
leaves  the  mind  In  doubt  as  to  whether  the  parties  complaining  have  sustained 
soy  substantial  injury. 

"The  rule  that  'any  Interference  with  onr  neighbor  In  the  comfortable 
enjoyment  of  life  Is  a  wrong  which  the  law  will  redress, '  must  be  considered 
ht  Its  application  with  reference  to  the  condition  In  which  the  party  has  placed 
Wniself  who  Is  making  the  complaint. 

"One  living  in  a  city  must  necessarily  submit  to  the  annoyances  which  am 
incidental  to  a  city  life.     It  must  be  recollected  that  manufacturing  m 
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meets  are  necessary  and  indispensable  to  the  growth,  ud  prosperity  of  every 
city,  end  while  the  cleanliness  end  beauty  of  that  part  of  a  city  adorned  by 
easily  edifices  may  be  marred  by  the  erection  of  the  foundry  or  the  machine- 
ahop,  and  the  oomforts  of  life  to  some  extent  interfered  with  by  the  horn  and 
noiee  of  machinery,  still  the  manufacturing  Interest  upon  which  its  prosperity 
depends  requires  protection,  and  individual  comfort  must  yield  to  the  public 
good.  The  testimony  on  the  part  of  the  appellees  conduces  to  show  much 
annoyance  and  discomfort  caused  by  the  smoke  and  Boot  issuing  from  the 
smoke-stack  ot  appellant's  factory,  while  on  the  other  hand,  it  appeals  that 
appellant  has  used  the  modern  appliances  for  the  consumption  of  smoke  and 
the  burning  embers,  so  as  to  insure  the  safety  of  the  adjoining  property  and 
lessen  the  annoyances  that  are  ordinarily  caused  to  those  living  contiguous  to 
such  establishments.  The  smoke-stack  is  in  the  rear  of  the  buildings  in  which 
the  appellees  live,  and  a  distsnee  of  near  two  hundred  feet  from  the  front  of 
either  residence.  The  month  of  the  stack  is  far  above  their  buildings,  and 
has  been  continuously  used  on  the  same  ground  for  seven  yearn  prior  to  the 
time  at  which  the  injunction  was  granted.  In  May,  1875,  in  order  to  remove 
the  complaint  made  In  regard  to  the  falling  embers,  all  the  steam  was  made  to 
escape  through  the  stack,  destroying  in  that  manner  the  sparks  and  burning 
embers.  The  factory  la  well  managed,  and  the  alleged  nuisance  is  evidently 
no  greater  than  Is  being  caused  to  all  who  occupy  residences  near  large  fac- 
tories operated  by  steam.  The  appellees,  prior  to  1875,  may  have  had  reason 
to  anticipate  danger  from  the  sparks  and  embers  that  were  occasionally  emitted 
from  the  month  of  the  smoke-stack;  since  that  time,  a  steam  pipe  having  been 
inserted  in  the  smoke-stack,  the  decided  weight  of  the  testimony  conduces  to 
show  that  the  steam  dampens  the  soot  and  embers,  causing  them  to  fall  near 
the  stack. 

"  This  factory  cannot  be  regarded  a  greater  nuisance  than  the  other  manu- 
factoring  establishments  within  the  city  using  steam  power  and  having  smoke- 
stacks attached  to  their  bnildings.  If  the  injunction  is  made  perpetual  in  this 
case,  the  precedent  established  would  in  effect  destroy  the  manufacturing 
interest  in  the  city  of  Louisville.  The  owners  of  family  residences  would,  la 
most  instances,  object  to  the  erection  or  continuance  of  such  factories  adjoining 
their  homes,  and  if  aided  by  the  chancellor  In  having  them  removed,  would 
destroy  all  manufacturing  interests,  or  require  the  location  of  such  bnildings 
in  a  part  of  the  city  remote  from  the  private  residences  of  the  Inhabitants. 
The  location  of  such  buildings  within  a  city  is  a  mere  question  of  policy  by 
those  controlling  the  municipal  government,  and  the  chancellor  would  bo 
reluctant  to  Interfere  by  injunction,  except  in  cases  where  irreparable  injurj 
would  result  in  the  absence  of  such  relief.  In  this  case  the  chancellor  Is  asked 
to  restrain  the  appellants  from  operating  a  factory  that  has  been  running  in 
the  same  locality  for  years  without  any  serious  damage  to  the  owners  of  the 
property  adjacent,  and  when  the  effect  is  to  destroy  entirely  the  business  of  the 
appellant.  It  would  be  more  equitable  to  interfere  to  prevent  its  construction 
than  to  permit  the  expenditure,  and  then  destroy  the  value  of  the  property  by 
denying  to  the  appellant  the  right  to  use  it.  Whether  or  not  a  court  of  equity 
would  have  prevented  the  erection  of  the  building,  on  the  ground  that  the 
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part  of  the  city  in  which  it  is  located  had  been  set  apart  by  common  consent  for 
private  residences,  is  not  iiumiipaij  to  be  determined.  In  this  case  the  build, 
iugs  ham  been  erected,  and  a  large  expenditure  nude,  amounting  to  fifteen  or 
twenty  thousand  dollars.  The  business  In  which  appellants  are  engaged  is 
tewf  ml.  It  is  not  shown  that  the  health  of  the  appellees  or  their  families  are 
affected  by  it,  or  that  the  atmosphere  is  rendered  unpleasant  except  from  the 
smoke  at  certain  periods,  when  the  wind  is  blowing  in  the  direction  of  appel- 

"  This  condition  of  things  is  realized  in  nearly  the  entire  central  part  of  the 
city,  all  of  the  inhabitants  being  more  or  less  annoyed  by  the  smoke  and  soot 
nettling  on  their  premises.  The  right  of  the  chancellor  to  grant  an  injunction 
where  the  Injury  is  irreparable  cannot  be  questioned,  but  on  the  facta  of  this 
case,  this  power  should  not  have  been  exercised.  While  a  mere  acquiescence 
in  the  existence  of  a  nuisance  for  seven  years,  or  even  a  longer  time,  will  not 
ordinarily  preclude  the  party  from  abating  it,  still,  where  one  stands  by  and 
permits  the  erection  of  buildings,  as  in  this  case,  and  their  use  for  the  pur. 
poena  for  which,  tbey  were  constructed,  for  seven  years,  it  becomes  very  per- 
suasive evidence  that  the  injury  complained  of  is  such  as  is  incidental  to  like 
improvement  and  common  to  the  entire  population  on  this  square.  Some  of 
the  residents  And  no  evil  results  from  the  location  and  erection  of  the  factory, 
while  others  regard  It  as  a  nuisance.  In  the  case  of  Robirutm  v.  Bough,  81 
Mich.  201,  which  goes  farther  In  sustaining  the  judgment  below  than  any  case 
to  which  our  attention  has  been  called,  the  opinion  is  based  on  the  fact  that 
the  nuisance  complained  of  caused  substantial  Injury  to  the  dwellings,  and 
affected  not  only  the  comfort  but  the  health  of  the  residents.  Besides,  the 
defendant's  works  in  that  case  had  been  tn  operation  but  a  short  time,  were 
not  expensive  or  of  a  permanent  character,  and  could  be  removed  without 
much  Inconvenience  or  cost. 

"In  that  case  it  is  said:  '  Extreme  claims  must  give  way,  and  men  must 
yield  somewhat.  In  a  spirit  of  accommodation  and  concession,  and  measurably 
recognise  and  respect  the  actual  exigencies  of  time,  place  and  circumstances.' 
The  cane  of  Rhode*  v.  Dunbar,  ST  Perm.  St.  274 ,  is  somewhat  analogous  to  the 
case  being  considered.  That  was  a  bill  to  restrain  the  owner  of  the  property 
from  reconstructing  a  planing  mill  which  had  been  destroyed  by  fire,  and 
while  being  operated,  had  caused  much  annoyance  and  discomfort  to  the 
owners  of  the  adjacent  property  by  reason  of  the  smoke,  soot  and  embers  Issu- 
ing from  the  chimneys  of  the  factory.  The  court  discharged  the  in  junction, 
and  one  of  the  grounds  assigned  was  that  such  annoyances  and  Inconveniences 
are  incidental  to  city  life. 

"In  the  present  case,  thp  proof  shows,  that  with  the  escape  of  steam  through 
the  smoke-stack,  the  danger  from  Are  is  removed  and  the  annoyance  greatly 
lessened;  and  much  of  the  testimony  introduced  by  the  appellees  applies  to 
the  condition  of  the  property  previous  to  the  making  of  this  Improvement. 
We  think,  in  a  ease  like  this,  where  the  property  has  been  used  for  the  same 
purposes  /or  a  number  of  years,  and  expenditures  made,  that  if  rendered 
valueless,  must  result  in  the  financial  ruin  of  the  owners,  the  application  for 
an  injunction  most  be  sustained  by  strong  and  convincing  testimony:  in  other 
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words,  a  plain  case  of  nuisance,  and  with  it  irreparable  injury ,  must  be  estab- 
lished. While  the  inconvenience  and  annoyance  to  the  two  appellees  In  this 
case  most  be  conceded  to  exist,  the  facte  developed  do  not  authorise  an  inter- 
ference by  the  chancellor.'' 

In  WMtaktr  t.  Hudson,  SB  Oa.  43,  it  was  held  that  a  blacksmith 'a  shop  ma; 
not  be  a  nuisance  per  it,  yet  an  injunction  against  its  erection  would  no*  be 
disturbed  unless  an  abase  of  discretion  was  clearly  shown. 

InMeCuicJUnv.  Blanton,  59  Miss.  116,  it  was  held  that  an  owner  of  land  may 
not  be  restrained  from  planting,  on  his  land  adjoining  the  complainants,  peroi  - 
cioaBgraas.unlessthetestimony isclearastoltsdangeroasoharacter.  Onnoconnt 
of  the  novelty  of  the  action,  and  the  excellence  of  the  opinion  by  Campbiu, 
J. ,  we  reproduce  a  large  part  of  it : 

"The  precise  limits  of  one's  liberty  to  do  as  he  pleases  with  his  own  prop- 
erty it  Is  often  difficult  to  define.  It  may  be  said  that  this  liberty  stop*  just  at 
the  point  where  the  rights  of  others  begin;  but  the  inquiry  arises,  what  are 
the  rights  of  others  which  operate  to  restrict  thfi  exercise  of  one's  dominion 
over  his  own  property  ?  That  every  man's  right  to  exercise  exclusive  domin- 
ion over  his  own  property,  and  to  make  such  use  of  it  ss  he  pleases,  in  subject 
to  some  qualification  by  reason  of  his  social  relations,  and  for  the  conservation 
of  the  just  rights  of  all  the  members  of  society,  is  an  established  principle  in 
the  law  of  property.  As  to  some  things,  the  adjudications  of  the  courts  in 
England  and  America  define  the  limits  of  the  conflicting  rights  of  individuals, 
but  beyond  the  rules  thus  laid  down,  there  is  much  uncertainty.  An  oft- 
repeated  aphorism  is,  tic  utere  two  ut  alienum  non  ladat;  but  this  is  an  uncer- 
tain guide  in  the  determination  of  conflicting  claims,  for  against  it  stands  th« 
maxim,  equally  entitled  to  observance,  qvi  jure  tuo  uttivr  ntminem  loco. 
The  Court  of  Appeals  of  New  York,  in  Its  opinion  in  Auburn  Plank  Road  Ob. 
v.  DquqIom,  9  N.  T.  444,  said:  '  While  therefore  tie  vtere  tuo,  ttc.,  may  be  a 
very  good  moral  precept,  it  is  utterly  useless  ss  a  legal  maxim.  It  determines 
no  right;  it  defines  no  obligation.'  In  Fitter  v.  Clark,  41  Barb.  839,  the 
Supreme  Court  of  New  York  used  this  language:  '  One's  right  to  use  his  prop- 
erty as  he  pleases  is  unlimited  and  unqualified,  up  to  the  point  where  the  par- 
ticular use  becomes  a  nuisance.*  What  is  a  nuisance  has  frequently  been 
renounced,  but  whether  a  particular  thing  is  a  nuisance  Is  often  hard  to  decide. 
' '  Many  things  have  been  decided  to  be  nuisances,  and  as  to  them  we  have  a 
guide,  but  we  can  find  no  precedent  for  the  case  at  bar.  In  the  case  dted 
above,  the  Court  of  Appeals  of  New  York  said:  '  The  maxim  tie  tMre  two  ul 
alienum  non  U&dat  is  Iterated  and  reiterated  in  our  books,  and  yet  there  Is 
scarcely  an  aphorism  known  to  the  law  the  true  application  of  which  Is  mora 
vague  and  undefined.  Interpreted  literally,  It  would  enjoin  a  man  against  any 
use  of  his  own  property  which  in  its  consequences  might  injuriously  affect  the 
interests  of  others;  but  no  such  legal  principle  ever  existed.  The  affairs  of 
life  could  not  well  be  conducted  under  the  restraints  of  such  a  rule.  On  the 
contrary,  every  proprietor  has  absolute  control  over  his  own  property,  and  may 
do  with  it  whatever  he  pleases,  unless  he  thereby  infringes  some  pied  legal 
right  of  another.  Loss  or  damage  to  one  person  arising  from  the  use  made  by 
another  of  his  own  property  Is  damnum  abtqne  injuria,  and  affords  no  ground 
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ca*  action.'  '  Every  person  has  a  light  to  the  reasonable  enjoyment  of  his 
property,  and  so  long  as  the  use  to  which  he  devotes  It  violated  no  rights  of 
another,  however  much  damage  others  may  sustain  therefrom,  his  use  ii  law- 
ful, and  It  la  damnum  abtque  injuria.'  Wood  Kuis.,  §  2.  To  constitute  a 
nuisance  there  must  be  a  violation  of  the  rights  of  others. 

*'How  far  everyone  has  the  right  to  plant  In  his  own  soil  anything  he 
pleases,  which  1b  useful  and  beneficial,  although  the  natural  and  probable 
consequence  may  be  its  spreading  to  the  adjacent  lands  of  others  by  the  opera- 
tion of  what  may  be  called  natural  causes,  is,  so  far  as  we  can  learn,  unde- 
cided by  any  court.  No  case  involving  this  question  has  been  found.  A  ten- 
ant has  been  enjoined  at  the  suit  of  the  owner  of  the  reversion  from  commit- 
ting waste  by  sowing  the  land  in  pernicious  seed.  Pratt  v.  Brett,  2  Mad.  Ch. 
88.  A  railroad  company  was  enjoined  from  planting  willow  trees  on  its  right 
of  way  for  the  purpose  of  making  a  fence  (Broek  v.  Connecticut  and  Pattttmptie 
Btetrt  Railroad  Co. ,  85  Vt,  878),  but  the  court  placed  Its  decision  on  the  ground, 
that  in  conferring  the  right  of  way  over  the  laud,  It  was  not  '  contemplated 
that  the  mad  was  to  be  fenced  in  this  unusual  and  extraordinary  manner.  In  a 
way  that  should  virtually  destroy  or  render  nearly  worthless  an  amount  of 
land  along  the  sides  of  the  road  nearly,  if  not  quite,  equal  to  the  amount 
taken,  and  that,  too,  by  the  Introduction  Into  the  farms  of  the  willow  tree, 
which  some  of  the  witnesses  represent  as  the  common  enemy  of  the  farmer  in 
that  vicinity,  and  one  with  which  they  have  been  contending  half  their  lives, 
a  tree  that  most  or  the  witnesses  seem  to  consider  as  Injurious  to  the  surround- 
ing land  to  an  extent  beyond  that  of  most  other  trees.'  The  court  farther 
said:  '  Whether  one  of  two  adjoining  land-owners,  holding  their  titles  Id  fee, 
and  for  the  ordinary  purposes  of  cultivation,  would  have  the  right  to  construct 
a  fence  in  this  manner  on  the  line  between  them,  to  the  manifest  injury  of  the 
other,  is  a  question  we  are  not  now  called  upon  to  decide. '  But  in  this  case  we 
have  a  controversy  between  proprietors  of  the  fee  sustaining  no  other  relation 
to  each  other  than  ownership  of  neighboring  lands  imposes  as  to  the  right  of 
one  to  plant  it  In  his  own  soil.  Certainly  the  complainants  in  this  case  have 
the  right  to  devote  their  lands  to  cotton,  corn  or  other  products,  and  to  preserve 
them  for  the  continued  production  of  such  crops.  Perhaps  the  appellant  has  the 
same  right  to  devote  his  land  to  a  valuable  and  useful  grass,  even  If  his  doing 
so  shall  ultimately  cause  the  adjacent  lands  of  others  to  be  converted  into 
grass  fields,  by  causes  other  than  his  direct  agency  to  produce  such  a  result. 
We  are  met  by  conflicting  rights.  There  must  be  a  balancing  of  them.  There 
should  be  no  restriction  of  the  just  right  of  one  further  than  is  necessary  to 
protect  another  in  the  enjoyment  of  his.  It  may  be  an  Incident  of  the  social 
state  and  contiguity  of  territory  that  each  owner  must  bear  the  consequence  of 
the  exercise  of  the  right  of  every  other  proprietor  to  pursue  that  particular 
hind  of  agriculture  he  may  choose.  It  may  be  that  unlimited  freedom  in  thin 
respect  to  each  proprietor  is  the  surest  guarantee  of  the  good  of  all.  We  will 
not  decide  this  now,  but  content  ourselves  with  the  suggestions  made,  and 
place  onr  conclusion  on  other  grounds  as  sufficient  to  sustain  it. 

"The  principle  on  which  the  preventive  aid  of  courts  is  rendered  against 
d  injury  is  well  un-lorsto  H .  The  difficulty  Is  In  Its  application,  and 
Vol,.  LI  —  6" 
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thii  difilculty  la  greatly  increased  by  the  novelty  of  this  ease.  Qmt  csatim 
should  be  used  in  dealing  with  a  matter  so  delicate  mod  difflcalt.  Every  doubt 
should  be  solved  against  the  restraint  of  a  proprietor  In  the  ruts  of  his  own 
property  for  a  purpose  seemingly  lawful,  and  conducive  both  to  individual 
gain  and  the  general  welfare.  Relief  by  injunction  is  so  severe  in  its  ecaae- 
quencea  that  It  is  not  to  be  granted  in  such  a  ease,  except  when  the  right  to  it 
is  clearly  and  conclusively  made  out.  To  Interfere  with  one's  right  to  nse  his 
own  land  for  the  production  of  what  he  pleases,  in  a  case  of  doubt,  would  be  a 
flagrant  abuse  of  power.  It  is  not  enough  to  show  probable  or  contingent 
injury,  bat  It  must  be  shown  to  be  inevitable  and  undoubted.  Wood  Nuis., 
§  «;  Green  v.  Lake,  54  Miss.  540;  a.  c,  28  Am.  Sep.  878. 

"The  voluminous  testimony  of  the  many  witnesses  In  this  case  is  quite 
variant.  It  Is  clearly  shown  that  the  Johnson  grass  Is  very  valuable.  It 
makes  excellent  hay,  in  huge  quantity  per  acre,  yielding  as  much  as  six  tons 
a  year  on  good  land,  and  seem*  suited  to  supply  a  long  felt  want  of  the  Booth. 
Statements  and  opinions  differ  widely  as  to  the  spreading  of  the  grass,  and  Ha 
deetruetibility,  and  Its  destmctiveness  of  other  crops.  According  to  some  of 
the  witnesses.  It  is  an  unmitigated  curse,  threatening  ruin  to  the  land  as  to  all 
else,  obtruding  itself  persistently  where  it  is  not  wanted,  carried  far  and  wide 
by  wind  and  water  and  birds  and  animals,  and  sending  forth  its  pernicious 
roots  full  of  joints  close  together,  and  each  possessing  the  germ  of  a  new  growth 
to  form  the  fruitful  cause  of  further  propagation  by  seeds  and  roots  In  all  tbs 
adjacent  land,  bidding  defiance  to  all  efforts  to  stay  its  dreaded  march  of  des- 
truction, and  soon  taking  exclusive  occupancy  of  whole  plantations,  which  ant 
thenceforth  rendered  unfit  for  any  thing  else.  According  to  others.  It  is  not 
disposed  to  spread  rapidly,  and  is  hard  to  propagate,  even  with  diligent  effort, 
and  is  not  destructive  of  other  crops,  and  may  be  readily  destroyed  by  the 
means  used  to  destroy  other  grass.  It  is  said  to  have  been  brought  from 
Guinea,  on  the  western  coast  of  Africa,  to  Jamaica,  whence  it  was  taken  to 
South  Carolina,  from  which  some  of  its  roots  were  brought  more  than  forty 
years  ago  to  Alabama  by  Mr.  Johnson,  from  whom  It  has  its  present  name. 
We  have  before  us  the  testimony  of  many  witnesses  acquainted  with  It  on  the 
Johnson  farm  in  Alabama,  and  they  differ  about  It,  as  do  witnesses  who  have 
known  it  elsewhere. 

' '  We  are  embarrassed  by  the  contrariety  of  statements  and  opinions,  and  tbs 
uncertainty  thus  created.  If  we  maintain  the  Injunction  wrongfully,  great 
harm  may  be  thereby  done  to  the  appellant  and  the  country.  If  future  devel- 
opments shall  place  It  beyond  doubt  that  the  grass  is  an  evil  to  be  prevented 
and  extirpated,  a  remedy  may  perhaps  be  fonnd.  As  at  present  advised,  we 
regard  the  result  of  sowing  the  grass  seed  too  doubtful,  uncertain  and  contin- 
gent to  justify  the  continuance  of  the  Injunction.  The  history  and  habits  of 
the  grass  are  too  little  known  and  established  to  authorise  its  condemnation  at 
a  nuisance,  which  is  necessary  to  sustain  this  bill.  The  grass  may  be  neither 
an  unmixed  evil  nor  good.  Time  and  trial  will  disclose  Its  true  character.  If 
it  be  ssid  it  will  be  too  late,  after  its  Introduction  into  the  country,  to  stay  the 
evil,  if  it  shall  prove  to  be  such,  the  reply  in  that  it  Is  already  in  many  places 
in  Mississippi  and  Arkansas,  and  is  In  Washington  county:  and  if  its  character 
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in  correctly  portrayed  by  some  of  the  witnesses,  It  most  ran  have  the  exclu- 
rive  occupancy  of  the  whole  land,  and  the  dissolution  of  thin  Injunction  will 
exert  little  Influence  on  this  inevitable  result.  We  therefore  reverse  the 
decree  of  the  chancellor,  and  dlmifal  the  bill  without  prejudice  to  tbe  righto 
of  the  complainants  in  any  future  controversy  on  this  subject." 


and  Coosa  Railroad  Company  v.  East  Alabama 
Railway  Company. 

(TO  Ala.  su. ) 

Jfyxtment  —for  railway. 

will  lie  for  a  railway  by  one  having  title  only  to  tbe  right  of  way. 
(See  note,  p.  478.) 

EJECTMENT.     The  opinion  states  the  case.     The  defendant 
bad  judgment  below. 

W.  H.  Denton  and  Savil  F.  Bice,  for  appellant. 

Barnes  of  Son,  Sempte  A  Son  and  Dunlap  0$  Dortch,  contra. 

Stohb,  J.  The  present  is  an  action  of  ejectment,  brought  by  the 
appellant  as  plaintiff,  and  seeks  to  recover  what  is  described  in  the 
complaint  as  "  the  following  real  estate,  that  is  to  say,  the  track  or 
road-bed  of  the  plaintiff  as  the  same  was  located  at  and  before  July 
IS,  1871,  from  Canter's  landing,  in  Marshall  county,  in  the  State 
of  Alabama,  to  Gadsden,  in  Etowah  county,  in  said  State,  together 
with  all  their  right  of  way,  grading,  trestles,  masonry  work,  cul- 
verting  work,  and  property  on  said  line  so  located,  including  the 
railroad  from  Gadsden  to  Attala,  in  said  county  of  Etowah,  which 
railroad  is  the  only  railroad  from  Gadsden  to  Attala,  and  is  attached 
to  the  soil,  and  is  now,  and  was  at  the  commencement  of  this  suit, 
.used  and  operated  as  a  railroad  by  the  employees  of  tbe  defendant 
corporation,  and  by  the  direction  and  authority  of  that  corporation, 
and  including  also  the  appurtenances  of  said  railroad  from  Gadsden 
to  Attala." 

f Omitting  other  allegations  and  points.] 

It  is  objected  in  the  next  place,  that  plaintiff  has  not  sufficient 
property  in  the  realty  to  maintain  ejectment;  that  plaintiff  has  only 
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an  easement,  and  no  title  to  the  soil;  and  that  ejectment  will  not 
lie  for  the  recovery  of  an  easement 

It  is  true  that  ejectment  will  not  lie,  as  a  general  role,  for  an  ease- 
ment, or  to  be  let  into  the  use  or  occupation  of  a  servitude.  The 
reason  is  that  the  party  complaining  has  only  a  right  in  common 
with  the  public,  or  with  some  other  person  or  persons,  to  the  use 
or  occupation  claimed.  The  right  is  a  qualified,  limited  one,  and 
in  ordinary  cases,  is  not  disturbed  by  another's  similar  occupation. 
It  is  but  a  privilege  to  go  on  the  lands  of  another  for  a  specified, 
limited  purpose,  and  has  no  element  of  exclusiveness  in  it.  A  right 
of  way,  or  of  common,  may  be  given  as  illustrations  of  this  prin- 
ciple. 3  Washb.  Ease.  (3d  ed.),  260,  270;  Child  v.  CfmppeU,  9  N. 
Y.246;  Morgans.  Boy  eg,  65  Me.  124;  Rees  v.  Lawless,  12  Am.  Dec. 
295.  There  are  cases  which  go  beyond  this  doctrine.  Wood  T. 
Tnteket  Turnpike  Co.,  24  Gal.  474;  Union  Canal  Co.  v.  Toung,  SO 
Am.  Deo.  212;  2  Wait  Act.  and  Del  747;  %  Bed!  By.  553. 

Lands  claimed  and  condemned  as  road-bed  and  right  of  way  of  a 
railroad  stand  in  a  different  category  from  that  of  ordinary  ease- 
ments. Over  them  is  acquired,  not  the  right  of  use  to  be  enjoyed 
in  common  with  the  public,  or  with  other  persons.  The  right  and 
use  are  exclusive,  and  no  one  else  has  any  right  of  way  thereon. 
Jf.  £  0.  B.  Co.  r.  William,  53  Ala.  595;  M.  d  M.  By.  Go.  v. 
Blakely,  59  Ala.  471;  Tanner  v.  L.  &  N.  R.  Co.,  60  Ala.  621;  8.  A 
K.  B.  Co.  v.  Pilgreen,  62  Ala.  305;  Coot  v.  Cmt.  R  Co.  &  Bank- 
ing Co.,  67  Ala.  533;  B.  &  G.  R.  Co.  v.  Davit,  2  Dev.  &  Bat  (Law) 
451;  Jackson  v.  R.  &  B.  B.  Co.,  25  Vt  150;  T.  a?  B.  B,  0».t. 
Potter,  42  Vt  265. 

Ejectment  was  originally  classed  as  a  possessory  action.  Henoe 
it  was  that  at  common  law  any  number  of  actions  could  be  main- 
tained, by  laying  the  demise  at  a  later  date.  One  recovery  wai  only 
conclusive  as  to  one  and  the  same  demise.  A  right  to  the  immedi- 
ate possession,  in  form  legal  m  distinguished  from  equitable,  wonld 
always  maintain  the  action,  and  it  will  yet.  Prior  possession  u 
sufficient  against  any  one  afterward  found  in  possession,  unless  the 
latter  can  show  a  paramount  title,  or  a  possession  continuous,  peace- 
able and  adverse,  of  sufficient  duration  to  toll  entry.  Tyler  Eject. 
70;  Tyler  Eject  165;  Anderson  v.  Melear,  66  Ala.  681.  A  lessee  or 
termor,  during  the  continuance  of  a  valid  lease,  may  maintain  tbe 
action  against  the  lessor,  although  the  owner  of  the  entire  fee,  lew 
the  term.     So  the  title  of  a  railroad  corporation  to  the   poBsesstw 
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of  the  soil  covered  by  the  road-bed  and  right  of  way,  will  ufter  con- 
demnation dominate  all  adverse  claim  of  possession,  even  by  the 
owner  of  the  fee.  "Although  the  right  which  a  railroad  company 
acquires  to  land  taken  under  their  charter  ie  said  to  be  merely  an 
easement,  yet  the  nature  of  their  business,  their  obligations  to  the 
community  and  the  public  safety  require  that  the  possession  of  the 
land  so  taken  should  he  absolute  and  exclusive  against  the  adjacent 
land-owner,  so  far  as  to  secure  fully  every  purpose  for  which  the 
railroad  ia  made  and  used."  Conn.  &  Pat*.  River  R.  Co.  v.  Holfon, 
32  Vt.  43.  "  One  who  has  the  exclusive  right  to  mine  coal  upon  a 
tract  of  land  has  the  right  of  possession  as  against  the  owner  of 
the  soil,  so  far  as  it  is  necessary  to  carry  on  his  mining  operations." 
Turner  v.  Reynolds,  23  Peun.  St.  199,  206.  "The  right  of  munici- 
pal corporations,  or  public  authorities  vested  with  no  higher  estate 
than  a  public  easement,  or  right  by  dedication,  to  invoke  the  remedy 
of  ejectment,  for  the  possession  of  streets,  public  squares,  town 
commons,  church  and  market  grounds,  is  upheld  in  many  oases." 
Sedg.  &  Wait  Trial  of  Title  to  Lands,  §  271.  See  also  Jackton  v. 
May,  16  Johns.  184;  Winona  v.  Huff,  11  Minn.  119;  Cincinnati  v. 
Wkitt,  6  Pet.  431;  Dvmmer  v.  Jersey  City,  40  Am.  Dec.  218;  Bo- 
boten  Land  Co.  v.  Mayor,  36  N.  J.  Law,  540;  Doe  v.  Booth,  % 
Bos.  4  Pnl.  219;  3  Wait  Act.  and  Def.  6,  7.  In  the  following  cases 
will  be  found  a  curious  discussion,  tending  strongly  to  show  that 
the  road-bed  and  superstructure — in  fact,  every  thing  attached  to 
the  soil  on  which  a  railroad  is  built  —  are  considered  realty.  Ran- 
dall y.  Elwell,  52  N.  Y.  521;  s.  c,  11  Am.  Rep.  747;  Hoyhv.  P.  & 
M.  R.  Co.,  54  N.  Y.  314;  8.  c,  13  Am.  Rep.  595.  And  there  is 
certainly  much  reason  for  the  opinion.  The  road-bed  and  right  of 
way  are  as  immovable  as  the  soil  itself,  the  superstructure  is  attached 
to  the  soil,  and  the  corporation  has  the  exclusive  right  to  the  pos- 
session of  it  In  Cent.  Pacific  R.  Co.  v.  Bmity,  5  Sawyer,  118,  the 
precise  question  we  are  considering  was  presented,  and  the  court, 
Circuit  Justice  Sawyer  participating,  decided  the  action  of  eject- 
ment would  lie.  So  we  hold  it  will  lie  in  this  case. 
[Other  matters  'omitted.] 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause 
remanded. 

Judgment  r 
Brickeu.,  C.  J.,  not  sitting. 
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Note  bt  the  Bspobter.—  Is  Hobokm  Land  and  Improvement  Co.  v.  Jfoyor, 
«fc. ,  88  N.  J.  L.  HO,  It  was  hold  that  ejectment  will  lie  in  favor  of  a  city  for 
lands  dedicated  for  a  street  The  court  said:  "  The  action  of  ejectment  is  a 
possessory  action.  All  that  is  Involved  in  It  is  the  right  of  possession,  and  the 
party,  whether  plaintiff  or  defendant,  In  whom  Is  vested  the  right  of  posses- 
sion, is  entitled  to  succeed  in  the  action,  without  regard  to  where  the  ultimate 
fee  may  be.  On  this  principle,  in  Bummer  v.  Den,  Bpencer,  86,  It  was  held 
that  a  municipal  corporation  might  bring  ejectment  to  recover  a  square  situate 
within  the  corporate  limits,  which  had  been  dedicated  to  that  public  use.  In 
a  later  case,  the  plaintiffs  in  this  action  recovered  in  ejectment  a  public  square 
in  the  city  of  Hoboken,  which  had  been  dedicated  by  the  same  instrument  of 
dedication  which  is  in  controversy  in  this  cause.  Methodut  Church  v.  Oitj  of 
Hoboken,  4  Vroom,  IB.  In  the  first  of  these  cases  the  action  was  held  to  be 
appropriate  on  the  ground  that  by  force  of  an  act  of  incorporation  which  gave 
to  the  municipal  authorities  the  usual  powers  over  streets,  squares  and  public 
places,  the  rights  of  the  public  in  common  property  became  vested  in  the  cor- 
poration. In  the  latter  case,  the  broad  doctrine  was  adopted  that  the  right  to 
maintain  appropriate  actions  for  the  vindication  of  the  public  right  in  land) 
dedicated  to  a  public  use  was  lodged  In  the  local  public  authorities.  In  neither 
of  these  cases  had  an  ordinance  appropriating  the  lands  to  the  proposed  public 
use,  preceded  the  commencement  of  the  action. 

"  Where  the  public  easement  is  such  that  possession,  exclusive  of  any  inter- 
ference by  the  owner  of  the  fee,  is  essential  for  its  improvement,  regulatjna 
and  enjoyment,  the  only  appropriate  action  to  obtain  the  possession  is  eject- 
ment. To  deny  this  form  of  relief  and  remit  the  public  to  a  remedy  by  indict. 
ment  for>a  nuisance,  would  result  In  subjecting  public  rights  in  property  to 
the  varying  moods  of  grand  juries. 

"  By  the  charter  of  the  city,  its  municipal  authorities  are  charged  with  datiei 
in  relation  to  opening  streets  and  paving  and  putting  them  In  condition  for 
public  use,  and  amending  and  repairing,  which  require  a  possession  asexeln- 
slve  as  In  cases  of  public  squares.  Whatever  be  the  rule  with  respect  to  ordi- 
nary country  highways,  or  as  between  the  owner  of  the  fee  and  a  mere  tree- 
passer,  It  is  entirely  consistent  with  the  principles  on  which  the  action  of 
ejectment  is  founded,  that  ejectment  should  lie  at  the  suit  of  a  municipal  cor- 
poration to  recover  lands  over  which  a  street  in  law  exists." 

But  see  Ba$  OmiUg  r.  Bradley,  80  Mich.  168;  s.  c.  88  Am.  Bap.  W- 
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Gontttivtiwuil  late      illegai  voting  —  retroactive  prontion. 

The  Constitution  of  187S  denied  the  privilege  of  voting  to  those  "  who  shall 
have  been  convicted  of  treason,  embesalement  of  pnblic  funds,  malfeasance 
In  office,  larceny,"  etc.  The  former  Constitution  contained  no  such  provision. 
Aid,  that  one  convicted  of  larceny  In  1871  might  be  punished,  under  the 
statnte  against  Illegal  voting,  for  voting  In  1884. 

AONVICTION  of  illegal  Toting.     The  opinion  states  the  case. 

Martin  &  Martin,  for  appellant. 

T.  If.  McClelland,  attorney- general,  for  State. 

Sohervillb,  J.  The  defendant  is  indicted  for  illegal  voting  at  the 
general  election  held  in  August,  1884, and  was  convicted  on  the  ground 
that  he  had  voted  while  laboring  nnder  a  constitutional  disqualifica- 
tion, having  been  convicted  of  the  crime  of  larceny  in  the  year  1871 . 
At  the  time  of  his  conviction  of  the  latter  offense,  he  was  not  dis- 
qualified by  this  fact,  the  Constitution  of  1868  being  then  in  force. 

Whether  the  present  conviction  for  illegal  voting  was  right  or 
wrong  depends  npon  the  proper  construction  of  section  3,  article 
8,  of  the  Constitution  of  1875,  now  the  organic  law  of  this  State, 
which  reads  as  follows:  "  The  following  classes  shall  not  be  per- 
mitted to  register,  vote,  or  hold  office: 

"  First.  Those  who  shall  have  been  convicted  of  treason,  embex- 
ilement  of  pnblic  funds,  malfeasance  in  office,  larceny,  bribery,  or 
other  crime  punishable  by  imprisonment  in  the  penitentiary. 

"  Second.  Those  who  are  idiots  or  insane." 

The  grade  of  larceny,  whether  grand  or  petit,  is  immaterial,  as 
this  section  has  been  construed  by  us  to  embrace  both  classes  of  the 
offense,  a  conviction  of  either  operating  as  a  disfranchisement  and 
disqualification  of  every  voter  coming  within  its  provisions.  Ander- 
m»  v.  atate,  72  Ala.  187. 

The  question  for  decision  is.  whether  the  section  under  considera- 
tion applies  to  convictions  previous  to  the  adoption  of  the  Constitu- 
tion, or  whether  it  must  be  confined  to  those  transpiring  subee- 
qnenly  thereto.     This  is  determined  greatly  by  the  policy  and  pur- 
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poee  of  ita  provisions,  and  the  nature  of  what,  in  common  parlance, 
is  called  the  right  of  political  suffrage.  It  may  be  laid  down  as  a 
sound  proposition,  using  the  languge  of  Mr.  Cooley,  that  "  partici- 
pation in  the  elective  franchise  is  a  privilege  rather  than  a  right, 
and  it  is  granted  or  denied  on  grounds  of  general  policy;  the  pre- 
vailing view  being  that  it  should  be  as  general  as  possible,  consistent 
with  the  public  safety."  Oooley  Const.  Lim.  (5th  ed.)  753  (*S99). 
Mr.  Story,  without  undertaking  to  say  whether  it  has  its  founda- 
tion in  natural  right  or  not,  says  it  "  bos  always  been  treated  in  the 
practice  of  nations  as  a  strictly  civil  right,  derived  from  and  regulated 
by  each  society  according  to  its  own  free  will  and  pleasure."  1  Story 
Const.  (4th  ed.),  §§  579-582.  The  weight  of  both  reason  and  of 
authority  however,  as  we  shall  sec,  support  the  view  that  political 
suffrage  is  not  an  absolute  or  natural  right,  but  is  a  privilege  con- 
ventionally conferred  upon  the  citizen  by  the  sovereignty.  There 
can  be  practically  no  such  thing  as  universal  suffrage,  and  it  is 
believed  that  no  such  theory  is  recognised  among  any  people.  Some 
are  necessarily  excluded  on  the  ground  of  infancy,  and  the  privilege 
is  infinitely  varied  among  others,  either  upon  the  ground  of  public 
policy,  or  for  reasons  that  seem  arbitrary.  No  one  can  lawfully  vote 
under  any  government  of  laws  except  those  who  are  expressly  au- 
thorized by  law.  It  is  well  settled  therefore  under  our  form  of  gov- 
ernment, that  the  right  is  one  conferred  by  constitutions  and  statutes, 
and  is  the  subject  of  exclusive  regulation  by  the  State,  limited  only 
by  the  provisions  of  the  Fifteenth  Amendment  to  the  Federal  Con- 
stitution, which  prohibits  any  discrimination  on  account  of  "  race, 
color,  or  previous  condition  of  servitude."  Cooley  Const.  Lim.  (5th 
ed.)  752  et  seg.;  McCrary  Elect.  (2d  ed.),  §3;  Brightley  Elect 
Cases,  27;  Huber  v.  ReiUij,  53  Penn.  St  112.  The  States  having 
the  power  to  confer  or  to  withhold  the  right,  in  such  manner  as  the 
people  may  deem  best  for  their  welfare,  it  necessarily  follows  that 
they  may  confer  it  upon  such  conditions  or  qualifications  us  they 
may  see  fit,  subject  only  to  the  limitation  above  mentioned.  As 
said  in  United  States  v.  Cruibshank,  '02  TJ.  S.  5*2,  "  the  right  to 
vote  in  the  States  comes  from  the  States;  but  the  right  of  exemp- 
tion from  political  discrimination  comes  from  the  United  States." 
It  is  chiefly  upon  this  theory,  that  the  exclusion  of  females  from  the 
right  of  voting,  although  they  are  deemed  citizens,  is  justified  in 
law,  this  not  being  necessarily  a  privilege  or  immunity  of  citisen- 
ship.    Minor  v.  Happerxett,  21  Wall.  162;  Morse  Citizenship,  §  3. 
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The  right  is  aim  denied  almost  universally  to  idiots,  insane  per- 
sons, and  minors,  upon  the  ground  that  they  look  the  requisite 
judgment  and  discretion  which  fit  them  for  its  exercise.  It  has 
nerer  been  considered  that  any  of  these  disqualifications  were  im- 
posed as  a  punishment,  and  no  one  has  thought  to  view  them  as 
even  in  a  nature  of  a  penalty.  The  same  may  be  asserted  as  to  the 
exclusion  of  unnaturalized  citizens  who  are  disqualified  on  the 
ground  of  alienage,  and  of  paupers,  to  whom  some  States  deny  the 
right  upon  principles  of  State  policy.  It  is.  quite  common  also  to 
deny  the  right  of  suffrage,  in  the  various  American  States,  to  such 
as  have  been  convicted  of  infamous  crimes.  The  manifest  purpose 
is  to  preserve  the  purity  of  the  ballot-box,  which  is  the  only  sure 
foundation  of  republican  liberty,  and  which  needs  protection  against 
the  invasion  of  corruption,  just  as  much  as  against  that  of  ignor- 
ance, incapacity,  or  tyranny.  The  evil  infection  of  the  one  is  not 
more  fatal  than  that  of  the  other,  The  presumption  is,  that  one 
rendered  infamous  by  conviction  of  felony,  or  other  base  offense 
indicative  of  great  moral  turpitude,  is  unfit  to  exercise  tho-  priv- 
ilege of  suffrage,  or  to  hold  office,  npon  terms  of  equality  with 
freemen  who  are  clothed  by  the  State  with  the  toga  of  political 
citizenship.  It  is  proper  therefore  that  this  class  should  be  denied 
a  right,  the  exercise  of  which  might  sometimes  hazard  the  welfare 
■  of  communities,  if  not  that  of  the  State  itself,  at  least  in  close 
political  contests.  The  exclusion  must  for  this  reason  be  adjudged 
a  mere  disqualification,  imposed  for  protection,  and  not  for  punish- 
ment —  withholding  an  honorable  privilege,  and  not  denying  a  per- 
sonal right  or  attribute  of  personal  liberty.  Pomeroy  Const.  Law, 
g  535;  Anderson  v.  Baker,  23  Mil.  531;  Blair  v.  Ridgely,  41  Mo. 
63;  Export*  Stratton,  1  West  Va.  305;  Kring  v.  Mistouri,  107  IT. 

s.  22i. 

The  clause  of  the  Constitution,  which  we  are  now  considering, 
cannot,  for  the  foregoing  reasons,  be  considered  as  either  an  ex 
pott  facto  law,  within  the  prohibition  of  section  10,  article  1,  of 
the  United  States  Constitution,  or  as  in  the  nature  of  a  bill  of 
attainder.  It  is  free  from  the  latter  objection  on  the  ground  that 
it  requires  a  conviction  in  the  due  course  of  judicial  proceedings 
before  disfranchisement  is  made  to  attach.  2  Story  Const.,  §  1344; 
Martin  v.  Snoiadm,  18  Gratt.  100.  It  is  not  an  ex  pott  facto  law 
because  it  neither  takes  away  a  legal  right,  nor  imposes  any  legal 
harden,  one  of  which  is  necessary  to  the  infliction  of  a  penalty.  It 
Vol.  LI  — 61 
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merely  withholds  a  constitutional  privilege,  which  is  grantable  or 
revocable  by  the  sovereign  power  of  the  State  at  pleasure.  In  this 
particular  the  case  differs  from  that  of  Ex  porta  Garland,  4  Wall. 
S33,  and  (htmmingt  v.  State,  4  Wall.  877,  where  a  test-oath,  oih 
viously  punitive  in  its  nature,  was  held  to  be  unconstitutional,  so 
far  as  it  was  required  as  a  prerequisite  for  the  exercise  of  an  ordi- 
nary calling,  as  that  of  an  attorney -at-law  or  of  a  clergyman.  The 
right  to  exercise  these  callings  was  a  natural  right,  which  was  not 
conferred  by  government,  but  would  exist  without  it,  although  the 
subject,  of  legislative  regulation.  It  was  a  valuable  attribute  of 
personal  liberty  in  the  nature  of  property,  the  deprivation  of  which 
was  punitive  in  its  character.  Sedgw.  Stat,  and  Const.  Law  (2d  ed. 
Poraeroy'e),  p.  668,  note;  Brightley  Elect  Cases,  97,  note;  Mc- 
Creary  Elect.  (2d  ed.),  gg  31-32.  Upon  a  like  principle  is  based 
the  ruling  of  the  United  States  Supreme  Court  in  another  case, 
where  a  State  statute  was  held  void  which  excluded  persons  from 
the  privilege  of  sustaining  suits  in  the  courts  of  the  State,  or  from 
making  application  for  rehenrings,  except  upon  condition  of  taking 
an  expurgatory  oath,  that  they  had  never  engaged  in  hostile  meas- 
ures against  the  government.  Pierce  v.  Carskadan,  16  Wall  834. 
The  fact  that  no  one  ean  exercise  the  elective  franchise  unless  it  it 
affirmatively  and  expressly  conferred  by  the  Constitution  or  laws 
of  a  State,  as  Mr.  Pomeroy  observes,  shows  at. once  and  of  itself, 
"  that  the  voter  possesses  a  mere  privilege;  that  the  States  hare 
supreme  control  over  this  privilege;  that  taking  it  away,  or  what  ii 
the  same  thing,  refusing  to  confer  it,  does  not  impair  a  right,  and 
cannot  be  regarded  as  a  penalty  or  punishment."  Pomeroy  Const 
Law,  g  535. 

We  may  further  observe,  what  follows  from  the  foregoing  views, 
that  there  can  be  no  such  thing  as  a  vested  right  in  the  elective 
franchise  as  against  the  State,  or  people,  from  which  it  was  ex 
gratia  derived,  for  nnder  our  form  of  civil  polity,  all  political 
power  is  inherent  in  the  people,  and  "they  have,"  in  the  language 
of  the  Constitution,  "  at  all  times  an  inalienable  right  to  change 
their  form  of  government,  in  Bach  manner  as  they  may  deem  ex 
pedient"    Const.  1875,  art.  1,  §  3. 

These  reasons  induce  us  to  the  conclusion  that  the  Cramers  of 
the  Constitution  intended  to  disqualify  from  participation  in  the 
elective  franchise  all  persons  previously  convicted  of  larceny,  and 
other  crimes  specified,  as  well  as  those  convicted  subsequently  to  the 
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date  of  the  adoption  of  that  instrument.  They  both  alike  come 
within  the  letter,  aa  well  as  the  spirit  of  its  provisions  touching  the 
■abject  of  suffrage  and  elections.  The  mischief  to  be  remedied 
is  not  of  greater  magnitude  in  the  one  case  than  in  the  other.  And 
as  all  the  provisions  of  a  Constitution  mast  go  into  effect  aa  a  whole, 
and  at  the  time  of  its  final  adoption,  unless  otherwise  declared,  no 
reason  appears  to  us  why  the  operation  of  the  one  under  consider- 
ation should  be  postponed  by  judicial  construction. 

We  discover  no  error  in  the  ruling  of  the  Circuit  Court,  instruct- 
ing the  jury  to  find  the  defendant  guilty  if  they  believed  the  evi 
■ienoe;  and  its  judgment  is  affirmed. 

Judgment  affirmed. 


MOHTOOlDtRT  AND  KUKATJLA  RAILWAY  OOMPAST  V.  OtTLVlB. 


Oarrtrr  —  eomiMting  Une  —  baggage  —  pnwumjrffcm. 

Where  baggage,  'w  the  transportation  of  which  over  three  connecting  rail, 
roads,  operated  by  separata  and  independent  companies,  through  checks 
have  been  issued  by  one  of  the  terminal  roads,  Is  shown  to  haTe  been  In 
good  condition  when  delivered  to  the  Intermediate  road,  but  damaged  when 
delivered  at  the  destination,  it  does  not  devolve  on  the  intermediate  road,  Id 
the  absence  of  any  special  contract  or  arrangement  between  the  companies, 
toabow  that  it  was  In  good  condition  when  delivered  to  the  last  terminal  road.  * 

ACTION  for  loos  of  baggage.    The  opinion  states  the  oase.     The 
plaintiff  had  judgment  below. 

Arrington  it  Graham,  for  appellant. 

Rice  &  Wiiej/,   contra. 

Cloftoh,  J.  [Omitting  other  points.]  The  plaintiff,  in  April, 
1883,  procured  from  the  Mobile  -and  Girard  Railroad  Company 
through  tickets  for  the  transportation  of  himself  and  members  of 
his  family,  and  through  checks  for  the  transportation  of  his  bag- 
gage from  Columbus,  Georgia,  to  Birmingham,  Alabama,  over  the 
respective  roads  of  the  Mobile  and  Girard  Railroad  Company,  of  the 
•  8m  eaWMr  v.  OMaS  Gitf,  tie.,  B.  Oo.  (34  Minn.  508),  81  Am.  Bep.  858. 
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beyond  the  terminus  of  his  line,  within  or  without  the  State;  Mid 
if  such  a  contract  is  made,  all  connecting  lines  stand  in  the  relation 
of  his  agents,  for  whose  default  he  is  responsible  to  the  owner  of 
the  goods; "  and  it  was  held,  that  in  snch  case  it  was  the  known  and 
established  duty  of  the  carrier  to  deliver  them  at  that  place,  and  to 
the  person  who  has  the  right  to  receive  them.  This  rule  is  con- 
ceded, where  the  contract  is  for  delivery  beyond  the  terminus  of  the 
line;  bnt  the  special  agreement  in  this  case  was,  that  the  receiving 
carrier  would  safely  transport  the  baggage  to  Union  Springs  and 
deliver  it  in  good  condition  to  the  defendant,  the  next  connecting 
road.  When  this  was  done  the  duty  and  responsibility  of  the  re 
ceiving  carrier  were  at  an  end.  In  case  of  a  non-delivery  at  the  point 
of  destination,  or  a  total  loss,  the  liability  ia  prima  fade  on  the  re 
ceiving  carrier,  and  casts  on  him  the  ontu  of  showing  a  delivery  in 
good  condition  to  the  next  connecting  road.  The  expressions  in 
3.  A  N.  R.  Co.  v.  Wood,  71  Ala.  315;  s.  c,  4d  Am.  Hep.  215,  if 
otherwise  understood,  are  explained  and  modified  as  here  stated. 
In  case  of  delivery  in  bad  order  by  the  last  carrier,  the  presumption 
against  the  first  carrier  does  not  arise. 

A  different  rule  applies  in  the  cane  of  the  discharging  or  deliver- 
ing carrier.  From  the  necessities  of  trade  and  commerce,  or  of 
successful  competition,  or  from  other  causes,  it  has  become  common 
to  establish  long  routes  of  transportation  by  successive  and  connect- 
ing roads.  Under  such  circumstances,  it  would  generally  be  diffi- 
cult and  oftentimes  impossible  for  the  owner  to  show  on  which 
road  they  were  injured.  One  of  the  roads  are  certainly  responsible; 
and  the  last  carrier  has  the  means  of  showing  the  condition  of  the 
goods  when  received  by  him.  The  safety  and  protection  of  the  com- 
mercial and  travelling  public  require  the  recognition  of  the  pre- 
sumption, in  the  absence  of  evidence,  that  the  goods  continued  in  the 
same  condition  as  when  received  by  the  first  carrier,  unless  it  may 
be  exceptional  goods  of  a  perishable  nature,  and  casts  on  the  dis- 
charging carrier,  who  delivers  them  in  a  damaged  condition,  the 
burden  of  showing  their  condition  when  received  by  him.  It  has 
been  held  in  some  cases  that  no  such  presumption  arises,  but  the 
rule  we  approve  is  ably  and  elaborately  considered  and  sustained  in 
the  following  cases:  Laughlin  v.  C.  £  jV.  Ry,  Co.,  88  Wis.  204;  s.  c, 
9  Am.  Kep.  493;  Smith  v.  N.  Y.  Cent.  R.  Co.,  43  Barb.  225.  ThiB 
presumption  harmonizes  with  the  spirit,  and  promotes  the  policy 
of  the  statute,  defining  the  duty  and  liability  of  common  carriers  in 
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ree|>ect  to  the  reception  of  goods  for  transportation,  tmd  their  de- 
livery.    Code  of  1876,  §  2139. 

No  case  has  been  cited  to  oar  attention,  and  we  have  found  none 
which  clearly  and  expressly  determines  the  rules  of  presumption  in 
an  action  against  the  intermediate  carrier.  The  case  of  Lindtey  v, 
R.  Co.,  88  if.  (J.,  supra,  has  been  mentioned  as  sustaining  the  rule 
that  delivery  in  bod  condition  by  the  last  of  successive  lines  is  prima 
facie  evidence  of  default  in  the  intermediate  line;  but  an  examina- 
tion of  the  opinion  shows  that  the  defendant,  the  Richmond  and 
Danville  Railroad  Company,  was  managing  and  operating  the  road 
that  received  the  freight,  with  other  connecting  roads,  under  the 
general  name  of  the  Piedmont  Air-Line  railway,  and  was  treated 
and  regarded  as  the  first  or  receiving  carrier.  There  is  no  question 
of  the  liability  of  an  intermediate  carrier  for  a  loss  or  injury  occur- 
ring on  its  own  road.  Chi.  &  S.  I.  S.  Co.  v.  Fahey,  52  111.  81;  s. 
c,  4  Am.  Rep.  A87. 

Though  the  intermediate  carrier  occupies,  to  some  extent,  rela- 
tions different  from  those  of  the  first  and  last  carriers,  the  princi- 
ples applicable  to  them,  and  to  carriers  in  general,  will  serve  to 
elucidate  the  question  we  are  considering. 

When  goods  are  received  by  a  common  carrier  for  transportation, 
and  are  lost  or  damaged  while  in  his  custody,  the  presumption  is, 
that  it  was  occasioned  by  his  default;  but  the  owner  must  offer  some 
evidence  tending  to  show  a  non-delivery  or  delivery  in  a  damaged 
condition  -  in  other  words,  some  evidence  of  the  loss  or  injury  while 
in  the  custody  of  the  carrier.  Proof  of  the  mere  reception  of  goods 
by  a  carrier  and  of  their  condition  when  received,  without  more,  does 
not  create  the  presumption  of  loss  or  damage.  S.  &  N.  Ala.  R.  Co. 
v.  Wood,  71  Ala.  215;  s.  c,  46  Am.  Rep.  309,  supra.  We  have  said 
that  the  duty  of  the  intermediate  carrier  is  to  transport  safely  the 
goods  to  bis  terminus,  and  deliver  in  the  same  condition  in  which 
they  were  received  to  the  next 'connecting  line.  A  delivery,  in  such 
ease,  to  the  next  connecting  line  is  tantamount  to,  and  must  be  gov- 
erned by  the  same  rules  as  a  delivery  to  the  consignee,  where  the 
goods  are  to  be  so  delivered  at  the  terminus  of  the  line  of  the  inter- 
mediate carrier.  Had  the  contract  of  the  defendant  been  to  trans- 
port the  baggage  to  Montgomery,  the  terminus  of  the  road,  to  be 
there  delivered  to  the  plaintiff,  proof  of  the  reception  of  the 
baggage,  in  good  order,  by  the  defendant,  and  a  delivery  to  the 
plaintiff  in  apparently  like  order,  though  it  were  subsequently  dis- 
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covered  it  had  been  damaged,  would  not,  without  more,  cast  on 
defendant  the  burden  of  showing  it  was  in  good  condition  when 
delivered.  The  plaintiff  must  introduce  some  evidence  of  the  dam- 
aged condition  of  the  goods  at  the  time  of  delivery.  On  like  prin- 
ciples, when  the  baggage  was  delivered  by  the  defendant  to,  and  re- 
ceived by  the  nest  connecting  road,  proof  that  it  was  in  a  damaged 
condition  when  delivered  by  the  last  carrier  does  not  operate,  in  the 
absence  of  other  evidence,  to  cast  on  the  intermediate  carrier  the 
onus  of  showing  that  it  was  in  good  condition  when  delivered  to 
the  next  connecting  road. 

We  have  shown  that  when  goods  are  received  in  good  condition 
by  the  first  carrier,  to  be  transported  by  successive  and  connecting 
lines,  the  presumption  is  they  continue  in  the  same  condition  until 
the  contrary  is  made  to  appear.  This  presumption  is  indulged  to 
place  &  prima  facie  liability  on  the  carrier  who  delivers  the  goods  in 
bad  order,  and  who  knows  their  condition  when  received.  To  hold 
that  a  delivery  in  bad  order  by  the  last  carrier  raises  also  the  pre- 
sumption of  default  in  the  intermediate  carrier  will  present  the 
anomaly  of  two  consistent  legal  presumptions  —  that  the  same 
damage  was  occasioned  by  the  default  of  the  hut  carrier,  and  the 
intermediate  carrier,  while  the  goods  were  in  their  respective  cus- 
tody at  different  times. 

Were  there  no  evidence  of  a  delivery  to  the  next  connecting  road 
by  the  defendant,  who  had  received  the  baggage,  or  evidence  that  it 
was  in  bad  order  when  delivered,  the  onus  would  be  on  the  defend- 
ant to  show  that  the  loss  or  injury  was  occasioned  by  some  cause 
which  exempted  from  liability.  Bat  it  appearing  from  the  evidence 
that  the  trunk  was  delivered  by  the  last  carrier  to  the  plaintiff  - 
thereby  making  manifest  a  delivery  by  the  defendant  to  such  carrier, 
if  the  plaintiff  would  hold  the  defendant  liable  for  the  damage,  he 
must  offer  some  evidence  showing  the  condition  of  the  trunk  at  the 
time  of  delivery  by  the  defendant.    ' 

A  presumption  should  be  the  natural,  usual  and  probable  inference 
from  the  facts  proved.  A  duty  having  been  performed,  the  pre- 
sumption of  deficient  performance  will  not  arise  from  a  subsequent 
event,  nn  direct  relation  or  connection  between  such  event  and  the 
act  of  performance  being  shown. 

It  may  be  said  that  this  rule  will  operate  to  force  the  owner  to 
successive  suits  against  the  different  carriers.  Any  rule  of  presump- 
tion may  have  the  same  effect.     If  the  instruction  of  the  Circuit 
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Court  were  sustained,  and  the  defendant  should  show  the  baggage 
was  in  good  condition  when  delivered,  the  plaintiff  would  be  driven 
to  a  suit  against  the  last  carrier.  No  rales  can  be  adopted  which 
would  avoid  such  effect,  other  than  to  hold  each  carrier  responsible 
for  the  damage  without  respect  to  the  line  on  which  it  occurred, 
which  would  violate  well-settled  principles  of  law.  The  formation 
of  long  routes  of  transportation  by  successive  roads  is  in  the  interest 
of  cheaper  transportation  and  rapid  transit;  and  if  shippers  adopt 
this  mode  of  shipping  they  accept  its  difficulties  with  its  benefits. 
We  have  endeavored  to  formulate  the  rule  applicable  to  each  carrier, 
which  best  accords  with  established  legal  principles.  Darling  v,  B. 
A  W.  B.  Co.,  11  Allen,  295. 

Reverted  and  remanded. 


Bast  Tkbotssss,  Virginia  and  Georgia  Railroad  Ookpajty 
v.  Johnston. 


Carritr    -ofeattle  —  duty  to  "  bed"  cart  —curiam — exemption. 

The  shipper  of  cattle  by  railway,  having  assumed,  bj  special  contract,  the 
duty  of  loading  and  unloading,  and  having  accepted  and  loaded  a  oar  with- 
out objection,  knowing  that  it  was  not  "  bedded,"  cannot  hold  the  railroad 
company  for  negligence  In  failing  to  bed  or  for  insufficient  bedding  of  the 

Evidence  of  a  custom  of  shippers  of  cattle  to  bed  the  cars,  known  to  then 
aid  acted  on  by  them  in  previous  shipments,  is  competent  to  explain  suoh 

An  exception  Imposed  by  a  carrier  of  cattle,  relieving  them  from  all  liability 
for  negligence  less  than  gross,  is  Invalid. 

ACTION  for  injuries  to  cattle  in  transportation.     The  opinion 
states  the  case.     The  plaintiff  had  judgment  below. 

PeltuK  of  Pettus  and  W.  B.  Tayloe,  for  appellant 

Totdmin,  Taylor  &  Prince,  contra. 

CiAPiOH,  J.     The  increasing  requirements  of  trade  and  com- 
merce, the  growing  populonsness  of  different  and  widely  separated 
sections  of  the  country,  and  the  necessity  for  speedy  transportation 
Voi.  LI  —  62 
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have  constituted  the  carriage  of  living  animals  by  railway  an  ei 
tensive  and  important  part  of  the  employment  of  railroad  compa- 
nies. Since  such  companies  have  undertaken  the  transportation  of 
live  stock,  their  liability  as  such  carriers  has  been  the  subject  of 
frequent  consideration  and  adjudication,  and  the  decisions  are  not 
in  harmony.  The  rule  adopted  in  this  State,  when  not  modified 
by  special  contract,  ia,  that  "  the  common-law  liability  of  a  carrier 
for  the  delivery  of  live  animals  is  the  same  as  that  for  the  delivery 
of  merchandise.  Upon  undertaking  their  transportation  he  assumes 
the  obligation  to  deliver  them  safely  against  all  contingencies  ei- 
cept  snch  as  would  excnse  the  non-delivery  of  other  property."  & 
&  N.  Ala.  R.  Co.  v.  Henlien,  68  Ala.  606.  Under  this  rule  the 
carrier,  undertaking  to  transport  cattle  for  those  who  choose  toem- 
ploy  him,  assumes  the  fuir  obligation  to  furnish  safe  and  suitable 
vehicles,  an  adequate  road,  and  to  exercise  dne  care  and  foresight 
to  guard  against  loss  or  injury  from  external  sources;  but  does  not 
become  an  insurer,  and  his  liability  does  not  extend  to  any  damage 
resulting  from  the  nature,  disposition  or  viciousness  of  the  animal, 
or  from  any  intrinsic  cause,  against  which  care  and  foresight  could 
not  provide.  Clarket.  Jtoch.,  etc,  R.  Co.,  14  N.  Y.  570;  3  Am.  * 
Eng.  E.  Cas.  489;  Ooldey  v.  Penn.  R.  Co..  30  Penn.  St  246;  WM 
v.  P.,  F.  W.  S  C.  R.  Co.,  10  Ohio  St.  73. 

To  avoid  liability  for  the  unusual  risks,  peculiar  to  the  transpor- 
tation of  such  freight,  it  has  become  customary  for  carriers  to  make 
special  contracts  restricting  their  liability.  Such  contracts,  when 
the  limitations  are  just  and  reasonable  and  do  not  exempt  the  car- 
rier from  liability  for  any  loss  or  injury  caused  by  his  own  actor 
negligence,  uro  maintained.  A  special  agreement  was  made  between 
the  plaintiff  and  defendant,  by  which,  in  consideration  of  a  reduced 
price,  and  a  free  passage  to  the  owner  or  his  agent  on  the  train 
with  the  stock,  the  owner  assumed  designated  risks,  and  the  defend- 
ant was  released  from  any  liability  for  damage  resulting  therefrom- 
These  limitations,  so  far  as  are  material  in  the  consideration  of  the 
questions  presented  by  the  record,  are  as  follows:  "  Said  owner  and 
shipper  do  hereby  assume  and  release  said  railroad  from  all  injury, 
loss  and  damage,  or  depreciation,  which  the  animals  or  either  of 
them  may  suffer  in  consequence  of  either  of  them  being  weak.  »' 
escaping  or  injuring  themselves  or  each  other,  or  in  consequence  of 
overloading,  heat,  suffocation,  fright,  viciousness,  or  of  being10 
jured  by  fire  or  the  burning  of  any  material,  while  in  the  posses- 
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sion  of  the  company,  and  from  all  other  damage  incidental  to  rail- 
road or  steamboat  transportation,  which  shall  not  be  established  to 
have  been  caused  by  the  gross  negligence  or  delinquency  of  any  of 
the  officers  or  agents  of  said  railroad  or  steamboat  companies.  And 
it  is  further  agreed,  that  said  owner  or  shipper  is  to  load,  transfer 
and  unload  said  stock  at  his  or  their  owu  risk.  And  it  is  further 
agreed  that,  in  case  of  accident  to,  or  delays  of  time  from  any  cause, 
the  owner  and  shipper  is  to  feed,  water  and  take  proper  care  of  the 
stock  at  his  own  expense."  At  the  foot  of  the  contract  is  a  memo- 
randum, that  the  plaintiff  is  in  actual  charge  of  the  stock. 

The  contract  does  not  relieve  the  defendant  from  the  duty  to  sup- 
ply safe  and  suitable  vehicles.  In  respect  to  the  adequacy  of  car 
riage,  a  carrier  meets  his  duty  and  obligation  when  he  furnishes 
such  as  is  most  in  use,  and  is  approved  by  persons  skilled  and  ex- 
perienced in  the  business,  as  necessary  and  proper  for  safe  transpor- 
tation, having  in  view  the  kind  and  nature  of  the  freight.  The 
omission  of  any  part  or  appliance,  permanent  or  usual  in  the  con 
strnction  or  preparation  of  a  car,  and  which  is  necessary  and  proper 
to  its  adequacy  for  the  general  uses  and  purposes  of  railroad  trans- 
portation, is  prima  facie  negligence.  Bat  to  charge  the  carrier  with 
negligence,  because  of  the  omission  of  some  peculiar,  adventitious 
and  temporary  preparation,  the  necessity  or  propriety  must  be  shown 
by  extraneous  evidence.  We  cannot  affirm  as  a  matter  of  law,  that 
the  failure  to  bed  with  straw  or  other  material  a  car  for  the  trans- 
portation of  cattle  is  negligence  per  se.  If  however  it  were  shown  that 
to  bed  the  car  in  such  cases  is  usual  and  customary,  and  is  such  a  pre- 
caution that  a  prudent,  competent  and  faithful  man,  experienced 
in  the  business,  would  take,  the  carrier  will  be  responsible  for  any 
injury  caused  by  omission  in  this  regard.  This  is  the  rule  when  the 
liability  of  the  carrier  is  not  modified  by  contract,  and  when  he 
undertakes  the  transportation  of  cattle  under  the  common-law 
liability  of  safe  delivery. 

The  charge  given  by  the  court  asserts  on  the  hypothesis  stated, 
that  it  was  the  duty  of  the  defendant  to  bed  the  car  furnished  the 
plaintiff.  The  instruction  should  be  considered  in  connection  with 
the  special  agreement  This  contract  was  for  the  use  of  a  car  for 
the  transportation  of  cattle  —  a  hiring  of  thecal'  -  having  reference 
to  the  cars  in  use  on  the  defendant's  road.  There  was  no  stipulation 
for  any  particular  kind  of  car.  The  extent  of  the  obligation  of  the 
defendant  was  to  furnish  a  safe,  serviceable  and  adequate  car,  adapted 
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to  the  use  intended.  The  plaintiff  retained  control  and  charge  of 
the  cattle,  and  assumed  the  risk  and  responsibility  of  loading.  His 
understanding  of  the  contract  may  be  inferred  from  the  fact  that 
he  had  provided  material  for  bedding  the  car.  The  defendant  will 
not  be  held  liable  for  any  loas  or  injury  arising  from  the  fault  or 
neglect  of  the  plaintiff.  KimbaUx.  Rut.  £  Bur.  R.Oo.,36  Vt.  347. 

When  the  car  was  delivered  to  the  plaintiff,  he  knew  it  was  not 
bedded,  and  accepted  it  without  objection.  He  should  have  been 
allowed  a  reasonable  opportunity  to  bed  it  if  bedding  was  necessary 
and  proper.  But  after  having  assumed  by  the  special  contract  the 
duty  of  the  proper  storage  of  his  cattle,  and  after  having  accepted 
and  loaded  the  car  without  objection,  the  plaintiff  cannot  hold  the 
defendant  liable  for  negligence  because  of  the  insufficient  bedding 
of  the  car.  "  The  owner  by  entering  into  the  contract,  virtually 
agrees  that  in  respect  to  the  particular  transaction,  the  carrier  is  not 
to  be  regarded  as  in  the  exercise  of  his  public  employment  but  as  a 
private  person,  who  incurs  no  responsibility  beyond  that  of  an 
ordinary  bailee  for  hire,  and  answerable  only  for  misconduct  or 
negligence."  New  Jtr.  St.  Nat.  Go.  v.  Mer.  Bank,  6  How.  (U.  S.) 
344;  Chi.  £  X  W.  R.  Co.  v.  Van  Drttar,  22  Wis.  511;  Harri*  v. 
No.  In.  R.  Go.,  20  N.  Y.  233;  Shoemaker  v.  Kingsbury,  12  WaU.869. 

In  this  connection  may  properly  be  considered  the  admissibility 
of  the  proposed  evidence  of  a  usage  or  custom  in  respect  to  bedding 
cars.  Evidence  of  usage  or  custom  will  not  be  admitted  wheu  it 
contravenes  or  displaces  any  of  the  general  principles  of  statutory 
or  common  law,  or  varies  or  contradicts  the  express  terms  of  a  con- 
tract, verbal  or  written.  It  may  be  regarded  as  settled,  that  the 
extent  of  the  liability  of  a  common  carrjer  may  be  regulated  or 
modified  by  a  usage  of  the  particular  business,  unless  its  effect  is  to 
exempt  the  carrier  from  responsibility  for  his  own  misconduct  or 
negligence.  Where  there  is  an  express  contract,  parol  evidence  of 
a  usage  is  admissible  to  explain  terms  ambiguous  or  doubtful  in 
signification,  or  from  which  to  infer  the  intention,  understanding  and 
agreement  of  the  parties,  and  to  incorporate  a  stipulation  or  element 
wherein  the  contract  is  silent;  in  such  case  the  usage  or  custom 
becomes  a  part  of  the  contract.     Barlow  v.  Lambert,  28  Ala.  704. 

"The  proper  office  of  a  custom  or  usage  in  trade  is  to  ascertain 
and  explain  the  meaning  and  intention  of  the  parties  to  a  contract 
whether  written  or  parol,  which  could  not  be  done  without  the  aid 
of  this  extrinsic  evidence.     It  does  not  go  beyond  this  and  is  used 
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as  a  mode  of  interpretation  on  the  theory  that  the  parties  knew  of 
its  existence,  and  contracted  with  reference  to  it,"  Barnard  v. 
KoBogg,  10  Wall.  383.  In  Mont.  £  Su.  R.  Co.  r.  Kali,  78  Ala. 
396;  B.  c.  49  Am.  Rep.  61,  it  was  held  in  respect  to  delivery  of 
goods  for  transportation,  that  "  proof  of  a  contract  and  habitual 
practice  and  usage  of  the  earner  to  receive  the  goods  when  thej 
were  deposited  for  him  in  a  particular  place,  without  special  notice 
of  snch  deposit,  is  sufficient  to  show  a  public  offer  by  the  carrier 
to  receive  goods  in  that  mode,  and  to  constitute  an  agreement  be- 
tween the  parties  by  which  the  goods  when  so  deposited,  shall  be 
considered  as  delivered  to  him  without  any  further  notice,"  although 
such  usage  was  contrary  to  the  established  regulation  of  the  com- 
pany.    Knox  v.  Sines,  14  Ala.  249;  48  Am.  Dec.  97. 

The  usage  must  be  reasonable,  aud  if  there  is  no  positive  evidence 
that  it  is  known  to  one  of  the  parties,  it  must  have  been  established 
and  acted  on  generally  and  sufficiently  long  to  raise  a  presumption 
of  its  knowledge;  but  if  it  is  personally  known  the  period  of  its 
duration  is  immaterial.  When  its  existence  is  known  it  con 
stitutes  an  element  of  the  contract,  and  will  be  considered  by  the 
court  in  adjudicating  the  rights  of  the  parties.  Fulton  Ins.  Co.  v. 
Milnar,  23  Ala.  420;  1  Smith's  Lead.  Cas.  934.  The  special  agree- 
ment between  the  plaintiff  and  defendant  is  silent  as  to  the  kind  of 
car  to  be  furnished,  or  as  to  any  special  preparation  of  the  car  for 
the  transportation  of  cattle,  or  as  to  what  special  duties  were  under- 
taken  by  the  shipper  in  assuming  to  load  and  take  charge  of  the 
cattle  during  the  carriage.  Evidence  of  a  usage  or  custom,  by  which 
the  shipper  is  to  bed  the  car  known  to  him,  and  upon  which  he  had 
acted  in  making  previous  shipments,  ia  admissible  for  the  purpose 
of  interpreting  and  explaining  the  intention,  meaning  and  under- 
standing of  the  parties  in  making  the  special  agreement. 

A  drover  of  cattle  presumably  is  more  acquainted  with  their 
habits,  tempers,  and  viciouBness,  and  the  proper  mode  of  manage- 
ment^ than  the  agents  and  servants  of  the  carrier,  and  has  a  better 
understanding  of  the  manner  of  loading,  so  as  to  guard  against  the 
risks  of  improper  loading.  Care  and  vigilance  are  requisite. in 
transporting  live  animals  by  a  mode  of  conveyance,  so  opposed  to 
their  instincts,  and  calculated  to  excite  their  fears.  The  safety  of 
the  cattle,  and  the  interests  of  the  owner  suggest  the  propriety  of 
hu  undertaking  the  duty  and  burden  of  loading,  transferring,  and 
unloading,  and  retaining  actual  charge.  There  is  nothing  unreason. 
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able  in  the  provision  of  the  contract,  by  which  the  owner  assumed 
to  load,  transfer  and  unload.  For  any  injury  canned  by  over,  or 
other  improper  loading,  the  defendant  is  not  liable,  if  without  fault 
or  negligence  on  its  port.  Squire  r.  JV.  Y.  Cant.  R.  Co.,  98  Mass. 
239;  Kimball  v.  Rut.  <&  Burl.  R.  Co.,  26  Vt.,  supra. 

A  carrier  cannot,  by  contract,  relieve  himself  of  the  degree  of 
care  and  diligence  exacted  by  the  common  law.  Any  want  of  aoch 
care  and  diligence  is  negligence.  He  can  exempt  himself  only  from 
liability  for  loss  or  injury,  not  caused  by  his  own  or  his  servant's 
negligence.  The  clause  of  the  contract  exempting  the  defendant 
"  from  all  other  damages  incidental  to  railroad  or  steamboat  trans- 
portation, which  shall  not  be  established  to  have  been  caused  by 
the  gross  negligence  or  delinquency  of  any  of  the  officers  or  agents 
of  the  said  railroad  or  steamboat  companies,"  is  unreasonable,  and 
cannot  be  maintained.  The  exception  relieves  the  defendant  of  all 
negligence  less  than  gross.  An  injury  having  occurred,  the  onus 
of  proof  is  on  the  defendant  to  show,  not  only  that  the  cause  is 
within  the  exception,  bnt  that  it  was  without  negligence  on  the  part 
of  the  defendant.  8.  A  N.  Ala.  R.  Co.  v.  Hsnlien,  52  Ala.  606; 
8.  c,  23  Am.  Rep.  578;  Steele  v.  Towtuend,  37  Ala.  247. 

A  carrier  owes  equal  duty  to  all  persons  who  choose  to  employ 
him  to  transport  freight.  He  is  under  no  obligation  to  give  one  a 
preference  over  others.  In  making  upatrain,  large  discretion  most 
necessarily  be  allowed  the  company  in  assigning  cars  to  different 
positions.  It  is  nevertheless  the  duty  of  the  carrier  to  assign  a  car, 
loaded  with  freight  of  a  particular  nature,  such  position,  so  far  as 
may  be  consistent  with  the  safety  and  interests  of  other  shippers, 
as  will  cause  the  least  exposure  to  danger  —  not  of  shippers  ei- 
clnsively  of  the  same  kind  of  freight,  but  having  reference  to  the 
nature  and  character  of  alt  kinds  and  classes  of  freight  being  trans- 
ported. Although  the  defendant  might  have,  consistently  with  its 
duty  to  other  shippers,  placed  the  car  at  a  greater  distance  from 
the  engine,  if  the  injury  was  not  caused  by  its  proximity  thereto, 
the  defendant  is  not  liable  for  snch  injury,  if  there  was  no  negli- 
gence on  its  part  causing  the  loss.  There  does  not  appear  to  be 
any  evidence  on  which  to  predicate  the  first  instruction  given  at 
the  request  of  the  plaintiff,  and  for  this  reason  the  charge  should 
have  been  refused;  butunderour  rulings,  giving  an  abstract  charge, 
if  it  asserts  a  correct  legal  proposition,  is  not  a  reversible  error. 

The  cattle  were  consigned  to  New  Orleans.     The  measure  of 
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damages  is  the  market  value  of  the  cattle  at  the  place  of  destination, 
leas  the  expense  of  transportation,  although  the  defendant  was  not 
liable  for  any  injur;  occurring  beyond  the  terminus  of  its  road. 
3.  <£  2f.  Ala.  R.  Go.  r.  Wood,  78  Ala.  451. 

Bovortod  and  remanded. 
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JFtgHgenee  — obstructing  highway  —  expert  evidence. 

A  land-owner,  engaged  in  whitewashing  a  fence  skirting  a  highway  ruudaf 
through  his  land,  used  a  small  barrel,  mounted  on  wheels.  This  with  a 
shovel  projecting  slightly  above  the  top  wan  left  at  the  side  of  the  highway 
over  Bandar.  The  plaintiffs  horse  took  fright  at  It,  and  caused  personal  in- 
juries to  him.  Held,  that  the  defendant  was  not  liable  unless  the  vehicle 
was  bo  nnusual  and  extraordinary  as  to  have  a  natnral  tendency  to  frighten 
horses  of  ordinary  gentleness  and  training,  and  was  left  by  the  roadside  an 
unreasonable  length  of  time.'  ; 

An  expert  may  give  an  opinion  whether  a  hone  died  of  fright  or  of  disease. 

ACTION  for  personal  injuries  by  negligence.     The  opinion  state 
the  case.     The  plaintiff  had  judgment  below. 

W.  T.  Davie*,  WiUiam*,  Angle,  and  EUebree  4k  Son,  for  plaintiff 
in  error. 

Rodney  A.  Afereur,  John  F.  Sanderson  a&\  Edward  Overton,  /r, 
for  defendant  in  error. 


*  See  Macomber  v.  NidioU  (84  Mich.  812),  22  Am.  Bap.  683,  and  note,  6% 
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Green,  J.  The  injury  for  which  the  present  action  was  brought 
was  occasioned  in  a  peculiar  and  unusual  manner.  The  plaintiff 
and  another  were  riding  in  a  carriage  along  a  public  road,  in  the 
open  country,  at  about  eight  o'clock  in  the  evening  of  a  day  in  the 
month  of  July,  when  suddenly  the  horse  drawing  the  carriage  reared, 
plnnged  a  few  stops  forward,  fell  to  the  ground  on  the  side  of  the 
road,  and  instantly  died.  In  falling  he  npset  the  carriage,  which 
fell  opon  the  plaintiff  and  caused  the  injuries  for  which  the  suit  is 
brought.  The  falling  and  death  of  the  horse  caused  the  overthrow 
of  the  carriage;  but  what  was  it  caused  the  falling  and  death  of  the 
horse?  This  is  perhaps  the  true  problem  of  the  controversy,  but 
the  cause  does  not  seem  to  have  been  tried  with  much  reference  to 
its  eolation.  There  was  an  object  standing  by  the  side  of  the  road, 
and  quite  near  to  the  beaten  truck,  at  the  place  where  the  horse 
fell,  and  it  seems  to  have  been  assumed  that  the  horse  took  fright 
at  the  sight  of  this  object,  and  this  caused  him  to  rear  and  fall  and 
die.  But  this  is  an  unsatisfactory  theory.  We  do  not  know 
whether  horses  ever  die  from  mere  fright.  No  evidence  on  the 
subject  was  received.  Some  testimony  was  offered  by  the  defend- 
ants, to  the  effect  that  the  horse  could  not  have  died  of  fright,  and 
that  his  death  was  due  to  some  other  cause;  but  it  was  rejected  by 
the  learned  court  below,  and  that  rejection  constitutes  the  substance 
of  several  assignments  of  error.  No  post-mortem  examination  of 
the  horse  was  made,  and  the  cause  of  justice  was  thus  deprived  of 
what  might  have  proved  to  be  a  most  important  aid  in  the  determina- 
tion of  the  catastrophe.  No  experts  in  farriery  were  examined.  No 
veterinary  or  other  medical  authorities  were  invoked,  and  the  case 
is  really  barren  of  testimony  from  which  a  satisfactory  theory  of  the 
animal's  death  ma;  be  derived.  It  is  notorious  that  horses,  like 
human  beings,  die  suddenly,  and  of  similar  diseases.  Indeed  one 
of  the  medical  witnesses  testified  to  that  effect  in  this  case.  If  there 
were  facte  which  indicated  that  this  horse  died  from  some  sudden 
attack  of  disease,  or  opinions  of  intelligent  witnesses  to  that  effect, 
based  upon  facts  observed  by  themselves,  we  think  they  should  have 
been  received  in  evidence.  We  think  that  both  the  witnesses, 
Dougherty  and  Ferguson,  gave  evidence  which  sufficiently  qualified 
them  to  answer  the  questions  proposed  to  them,  but  which  were  re- 
jected. Dougherty  had  had  much  experience  with  horses  for  twenty 
years,  had  owned  quite  a  number,  owned  five  at  the  time  he  was 
examined;  he  had  seen  this  horse  shortly  before  his  death,  the  same 
Vol.  LI  — 63 
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afternoon,  and  had  observed  and  described  his  condition,  saw  him 
immediately  after  his  death,  saw  the  object  which  was  supposed  to 
have  frightened  the  horse,  and  testified  as  to  whether  it  was  calcu- 
lated to  frighten  horses .  In  view  of  all  this  we  think  the  question 
proposed  to  be  pnt  to  him  should  have  been  allowed,  the  first  one 
for  the  reasons  above  indicated,  and  the  second  for  the  reason  here- 
fter  stated.  Ferguson  was  a  blacksmith,  had  shod  horses  of  many 
different  kinds  for  over  fifty  jean;  had  always  handled  horses  "  since 
hewas  big  enough;"  had  seen  horses  frightened  frequently;  it  m 
offered  to  prove  by  him  that  he  had  Been  horses  fall,  and  thrown  to 
the  ground  many  times,  and  then  to  inquire  whether  the  mere  fall 
of  this  horse  could  have  killed  him,  having  reference  to  the  ground 
where  he  fell,  the  witness  having  Been  it.  We  think  he  was  suffi- 
ciently qualified  to  answer  this  question,  and  his  opinion  should 
have  been  received,  and  also  on  the  subject  whether  a  horse  could 
have  been  frightened  to  death  by  the  object  at  which  this  hone  was 
supposed  to  have  taken  fright.  Had  the  hone  run  away,  and  in 
that  manner  upset  the  carriage,  there  would  have  been  more  force 
in  the  objections  to  this  testimony.  Bat  such  was  not  the  fact 
He  died  instantly,  and  the  cause  which  produced  his  death  prob- 
ably occasioned  his  fall,  and  it  was  his  fall  that  upset  the  carriage. 
Now  the  actual  physical  fact  or  condition,  which  produced  his  death, 
cannot  be  known,  and  the  moral  condition,  so  to  speak,  is  a  mere 
matter  of  theory  which  requires  illustration  by  the  opinions  of  per 
sons  having  experience  in  such  matters.  For  these  reasons  we  sus- 
tain the  fourth,  seventh  and  eighth  assignments  of  error. 

Another  question  arose  on  the  trial  which  is  presented  in  several 
assignments.  It  relates  to  the  character  and  qualities  of  the  hone 
against  whose  fright  precautions  are  required.  It  was  contended 
by  the  defendant  that  the  animal  should  be  an  ordinarily  quiet  and 
well-broken  hone.  This  was  denied  by  the  plaintiff,  who  con- 
tended that  an  object  should  be  such  as  would  not  frighten  anr 
kind  of  horses,  whether  quiet  and  well-broken,  or  skittish  and  shy. 
The  court  adopted  the  latter  view,  and  refused  to  allow  the  defend- 
ants to  inquire  whether  the  object  in  this  case  was  calculated  to 
frighten  an  ordinarily  quiet  and  well-broken  horse,  or  an  ordinarilt 
well-broken  and  road-worthy  hone.  The  game  idea  was  embodied 
in  the  answers  to  points,  and  in  the  general  charge,  where  the 
thought  was  expressed  in  the  more  comprehensive  form  that  if  the 
object  was  calculated  to  frighten  horses,  without  any  qualification 
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as  to  their  disposition,  it  would  be  negligence  to  expose  it  to  view. 
In  this  we  think  there  was  error. 

There  is  a  certain  right  of  property-owners,  which  we  will  discuss 
presently,  to  leave  objects  on  or  along  a  highway,  in  front  of  their 
premises,  temporarily,  and  for  special  purposes,  and  where  that 
right  exists,  it  is  of  equal  grade,  before  the  lav,  with  the  right  of 
travellers  to  journey  on  the  highway.  Hence  in  such  cases  the 
obligations  of  each  class  to  the  other  are  equal,  and  not  superior, 
the  one  to  the  other.  Each  is  bound  to  ordinary  care  toward  the 
other,  in  the  exercise  of  thoir  respective  rights,  but  not  to  care  which 
is  extraordinary.  In  the  more  particular  application  of  this  doctrine 
to  a  case  like  the  present,  we  think  the  correct  rule  is,  that  a  prop- 
erty-owner who  has  a  lawful  right  to  expose  an  object,  on  or  along 
a  public  highway,  within  view  of  passing  horses,  for  a  temporary 
purpose,  is  bound  only  to  take  care  that  it  shall  not  be  calculated  to 
frighten  ordinarily  gentle  and  well-trained  horses.  And  this  seems 
to  be  the  tenor  of  the  authorities  in  the  cases  in  which  there  has 
been  a  judicial  expression  on  the  subject.  Thus  in  the  case  of 
Mailory  v.  Griffey,  85  Penn.  St  275,  which  was  an  action  to  recover 
damages  resulting  from  the  fright  of  a  horse,  occasioned  by  a  large 
■tone  along  the  highway,  our  brother  Stbhueti:  said:  "It  was 
claimed  that  the  stone  was  an  object  calculated  to  frighten  an  ordi- 
narily qniet  and  well-trained  horse,  and  that  the  defendant  was 
chargeable  with  negligence  in  leaving  it  on  the  highway.  This  pre- 
sented a  question  of  fact  which  was  properly  submitted  to  the  jury 
with  the  instruction  that  the  plaintiffs  could  not  recover  unless  they 
found,  'from  the  evidence  that  a  stone  or  rock,  such  as  was  placed 
in,  or  near,  the  road  by  the  defendant,  was,  in  and  of  itself,  an 
object  calculated  to  frighten  an  ordinarily  quiet  and  well-broken 
horse.'" 

In  Morse  v.  Richmond,  41  Vt.  435,  it  was  held,  that  a  town  is 
liable  for  such  accidents  by  fright  as  are  the  natural  result  of  its  neg- 
lect to  remove  any  object  of  frightful  appearance,  so  remaining 
deposited  on  the  margin  as  to  render  the  whole  road  unsafe  for  travel 
with  horses  of  ordinary  gentleness.  In  Foshay  v.  Glen  Haven,  25 
Wis.  288;  s.  c,  3  Am.  Rep.  73,  the  court  said:  "  We  adopt  upon 
this  subject  the  rule  established  by  the  Supreme  Courts  of  Vermont, 
New  Hampshire  and  Connecticut,  that  objects  within  the  limits  of 
a  highway  naturally  calculated  to  frighten  horses  of  ordinary  gentle- 
ness nay  constitute  snch  defect  in  the  way  as  to  render  the  town 
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liable,  even  when  so  removed  from  the  travelled  path  aa  to  avoid  all 
danger  of  collision." 

In  Af/er  v.  Norwich,  39  Conn.  376;  &  c,  IS  Am.  Rep.  390,  Oau- 
pasTSB,  J.,  said :  "  In  conclusion  we  are  satisfied  that  the  law  is 
and  onght  to  be  so  that  objects  within  the  limits  of  a  highway  which 
in  their  nature  are  calculated  to  frighten  horses  of  ordinary  gentle- 
ness may  be  nuisances,  which  make  the  highway  defective  within 
the  meaning  of  the  statute." 

In  Card  v.  City  of  Ellsworth,  65  Me.  547;  s.  c„  20  Am.  Rep.  722, 
the  court  said :  "  How  far,  if  at  all,  the  court  would  be  inclined  to 
admit  the  doctrine  adopted  in  this  discussion  beyond  the  facts  now 
before  us,  we  cannot  now  decide.  But  in  no  case  like  this  can  a 
liability  of  the  town  exist,  unless  the  object  of  fright  presents  an 
appearance  that  wonld  be  likely  to  frighten  ordinary  horses,  nor 
unless  the  appearance  of  the  object  is  such  that  it  should  be  expected 
by  the  town  that  it  naturally  might  have  that  effect,  nor  unless  the 
horse  was  at  least  an  ordinarily  kind,  gentle  and  safe  animal,  and 
well  broken  for  travelling  upon  oar  public  roads."  The  rale  is 
stated  in  the  same  way  in  the  oases  cited  by  the  defendant  in  error. 
Thus  in  Bartlett  v.  Eooktett,  48  N.  H.  18,  Smith,  J.,  says:  "  But 
if  objects  are  suffered  to  remain  (except  for  the  most  temporary  pur- 
poses), resting  upon  one  spot,  or  confined  within  any  particular 
space,  within  the  highway,  and  are  of  such  shape  or  character  as  to 
be  manifestly  likely  to  frighten  horses  of  ordinary  gentleness,  in- 
juries caused  by  the  fright  thus  occasioned  may  properly  be  said  to 
happen  by  reason  of  the  obstruction  or  insufficiency  of  the  highway, 
unless  the  person  placing  or  continuing  those  objects  upon  the  high- 
way was  in  so  doing,  making  such  use  of  the  high  way  as  was  under 
all  the  circumstances  reasonable  and  proper."  To  the  same  effect 
are  Young  v.  Xew  Haven,  39  Conn.  435;  Dimock  v.  Sufftehi,  30 
Conn.  129. 

It  seems  to  us  it  would  be  difficult  to  state  a  rational  rule  on  this 
subject  unless  it  is  accompanied  with  this  limitation.  For  if  per- 
sons are  bound  to  guard  against  frightening  skittish,  vicious,  timid, 
and  easily  frightened  horses,  it  will  not  be  possible  to  state  any  limit 
of  precaution  which  will  be  a  protection  against  liability.  The  rea- 
son is  that  there  is  nothing  as  to  which  it  can  be  definitely  said  that 
such  horses  will  not  frighten.  On  this  subject  the  language  of  our 
brother  Paxson,  in  the  recent  case  of  Pittsburgh  Southern  Railway 
Co.  v.  Taylor,  104  Penn,  St.  306;  s.  0., .49  Am.  Rep.  580,  is  partiou- 
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larly  apposite,  fie  said:  *'  The  frightening  of  a  hone  is  a  thing 
that  cannot  be  anticipated  and  is  governed  by  no  known  rules. 
In  many  instances  a  spirited  road  horse  will  pass  in  safety  an  ob- 
struction that  a  quiet  farm  horse  will  scare  at.  A  leaf,  a  piece  of 
paper,  a  lady's  shawl  fluttering  in  the  wind,  a  stone  or  stamp  by  the 
wayside,  will  sometimes  alarm  even  a  quiet  horse.  I  may  mention, 
bj  way  of  illustration,  that  the  severest  fright  I  ever  knew  a  horse 
to  feel  was  caused  by  the  sunlight  shining  in  through  the  windows 
of  a  bridge  upon  the  floor."  If  a  farmer  may  not  have  a  barrel  of 
cider,  a  bag  of  potatoes,  a  horse  power,  a  wheelbarrow  or  a  wagon, 
standing  on  his  own  premises  by  the  side  of  a  highway,  except  at 
the  risk  of  having  his  whole  estate  swept  away  in  an  action  for 
damages  occasioned  by  the  fright  of  an  unruly  horse,  the  vocation 
of  agriculture  will  become  perilous  indeed.  These  views  lead  us  to 
the  conclusion  that  the  court  below  was  in  error  in  its  treatment  of 
this  subject,  and  we  therefore  sustain  the  first,  third,  fifth,  sixth, 
eleventh,  twelfth,  fourteenth  and  fifteenth  assignments.  We  see 
no  objection  to  allowing  proof  of  specific  cases  of  fright  at  this 
particular  object,  and  therefore  do  not  sustain  the  second  assign- 
ment 

Another  subject  of  complaint  by  the  defendants  is  the  restrained 
and  limited  manner  of  defining  the  defendants'  rights  adopted  by 
the  court,  and  their  subordination,  when  stated,  as  rights  of  inferior 
grade  to  those  of  the  travelling  public,  and  therefore  to  those  of  the 
plaintiff.  The  defendants  are  fanners.  They  own  a  considerable 
body  of  land  lying  on  both  sides  of  the  public  road  at  the  place 
where  the  accident  happened.  For  some  time  before  and  after  the 
accident  they  were  engaged  in  whitewashing  their  fences,  extending 
s  considerable  distance  along  the  road.  The  road  at  this  place  was 
upwards  of  forty-five  feet  in  width,  the  road-bed  actually  travelled 
being  twenty-two  feet  wide.  The  distance  from  the  track  to  the  # 
fence  on  the  south  side  was  thirteen  and  a  half  feet,  and  in  this 
space  there  was  aslope  downwards  of  two  and  nine-tenths  feet,  a  little 
steeper  near  the  road  than  for  the  remainder  of  the  distance.  The 
surface  of  the  road  and  the  slope  was  composed  of  small  grave). 
Next  the  fence  was  a  raised  foot-path,  about  four  and  a  half  feet 
wide,  and  next  to  the  path  was  a  ditch  four  feet  wide,  and  four- 
tenths  of  a  foot  below  the  travelled  track.  In  this  ditch  stood  a 
■mall  truck  on  wheels,  about  two  and  a  half  by  three  feet,  the 
wheels  being  twelve  to  fourteen  inches  high,  and  on  the  truck  was 
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a  email  barrel  about  fifteen  inches  in  diameter  and  two  feet  three 
inches  high.  A  pole  or  stick  projected  above  it,  the  height  of 
which  above  the  barrel  is  differently  stated  by  the  witnesses  from  a 
few  inches  to  two  or  three  feet,  and  a  small  piece  of  carpet  covered 
the  pole  and  barrel.  The  outside  of  the  barrel  was  streaked  with 
lime,  and  the  barrel  itself  contained  the  lime  with  which  the  white- 
washing was  done.  This  is  the  object  which,  it  is  claimed  for  the 
plaintiff,  caused  the  horse  to  frighten,  and  thereby  produced  his 
fall  and  death.  It  was  moved  along  the  road  as  the  work  progressed, 
and  was  left  standing  in  the  ditch  from  Saturday  night  to  Monday 
morning,  covering  the  Sunday  when  the  accident  occurred,  partly 
filled  with  lime  prepared  for  use. 

The  learned  court  did  instruct  the  jury  that  the  defendants  had 
the  right  to  use  any  part  of  the  highway  for  the  purpose  of  build 
ing  and  improving  their  fences,  provided  they  did  not  interfere 
with  the  rights  of  travellers;  and  that  if  the  lime  tab  was  calculated 
to  frighten  horses,  it  would  be  negligence  to  use  it,  because  all  citi- 
zens had  a  right  to  pass  without  having  their  horses  frightened  by 
any  obstruction  placed  on  the  highway.  The  learned  judge  also 
said  that  the  public  had  a  right  to  travel  over  every  part  of  the 
highway;  that  every  thing  between  the  fences  was  highway,  and 
the  public  had  the  right  to  use  any  part  of  it  they  saw  fit.  It  seems 
to  us  this  is  not  a  sufficiently  precise  designation  of  the  relative 
rights  of  the  property-owners  and  the  public  As  we  understand 
the  law,  there  is  an  absolute  right  in  a  property-owner  to  use  a  por- 
tion of  the  public  highway  for  certain  purposes  for  a  temporary 
period  and  in  a  reasonable  manner,  and  this  right  may  be  exercised 
in  derogation  of  the  right  of  the  travelling  public.  Thus  in  8  Dill. 
Hun.  Corp.,  §  S81,  the  writer  says:  "  We  have  heretofore  shown 
that  the  primary  purpose  of  a  street  is  for  passage  and  travel,  and 
.  that  unauthorized  and  illegal  obstructions  to  its  free  use  come 
within  the  legal  notion  of  a  nuisance.  But  it  is  not  every  obstruc- 
tion, irrespective  of  its  character  or  purpose,  that  is  illegal,  even 
although  not  sanctioned  by  any  express  legislative  or  municipal 
authority.  On  the  contrary,  the  right  of  the  public  to  the  free  and 
unobstructed  use  of  a  street  or  way  is  subject  to  reasonable  and 
necessary  limitations.  The  carriage  and  delivery  of  fuel,  grain, 
goods,  etc.,  are  legitimate  uses  of  a  street,  and  may  result  in  the 
temporary  obstruction  to  the  right  of  public  transit.  So  the  im- 
provement of  the  street  or  public  highway  itself  may  o 
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pedimente  to  its  uninterrupted  use  by  the  public.  And  so  of  the 
improvements  of  adjoining  lots  by  digging  cellars,  by  building,  etc; 
this  may  occasion  a  reasonable  necessity  for  using  the  street  or  side- 
walk for  the  deposit  of  material.  Temporary  obstructions  of  this 
kind  are  not  invasions  of  the  public  easement,  but  simply  incidents 
to,  or  limitations  of  it.  They  can  be  justified  only  when  and  only 
so  long  as  they  are  reasonably  necessary." 

In  the  case  of  Commonwealth  v.  Passmore,  IS.  4R.  219,  Tiloh- 
han,  C.  J.,  said:  "No  man  has  a  right  to  throw  wood  or  atones 
into  the  street  at  his  pleasure.  But  inasmuch  as  fuel  is  necessary, 
a  man  may  throw  wood  into  the  street  for  the  purpose  of  having  it 
carried  to  the  house,  and  it  may  lie  there  a  reasonable  time.  So, 
because  building  is  necessary,  stones,  bricks,  lime,  Band,  and  other 
materials  may  be  placed  in  the  street,  provided  it  be  done  in  the 
most  convenient  manner." 

The  foregoing  case  was  an  indictment  for  a  nuisance,  where  the 
question  was  simply  whether  the  obstruction  in  question  was  a  nui- 
sance; but  the  case  of  Palmer  v.  SHverthorn,  32  Penn.  St.  65,  was 
an  action  to  recover  damages  for  the  broken  leg  of  an  ox  which  had 
wandered  among  a  parcel  of  building  materials,  placed  by  the  de- 
fendant in  the  highway  in  front  of  his  premises  while  erecting  a 
building.  Here  a  practical  question  of  liability  for  damages  arose, 
and  it  was  determined  for  the  defendant,  because  although  his 
materials  were  an  obstruction  to  the  street,  they  were  lawfully  there, 
and  he  was  not  responsible  if  he  left  sufficient  room  for  the  travel 
of  the  street.  The  case  of  Commonwealth  v.  Passmore  was  cited 
and  approved,  and  a  similar  case  from  1  Denio,  524,  was  quoted,  in 
which  the  same  doctrine  was  declared.  Thompson,  J.,  said  the 
necessity  of  the  case  was  probably  the  foundation  of  the  rule,  ' '  but 
the  practice  has  become  a  custom  of  such  long  standing  that  it  is 
regarded  as  law,  and  the  right  will  not  be  defeated  by  an  investiga- 
tion into  the  necessity  of  so  doing  in  any  particular  case.  It  is  a 
right  to  he  exercised  nnder  responsibility  for  all  injury  arising  from 
an  unreasonable  or  negligent  use  of  it."  In  Mallory  v.  Griffey, 
supra,  which  was  an  action  for  damages  for  an  injury  inflicted  by  a 
horse  taking  fright  at  a  stone  placed  in  the  highway  as  a  part  of 
some  building  materials  to  be  presently  used,  we  affirmed  the  court 
below  in  charging  that  the  defendant  was  not  liable,  although  the 
horse  took  fright,  merely  because  the  stone  was  in  the  highway. 
Mr.  Justice  Stkrbett  said:  "The  jury  were  properly  instructed 
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that  the  defendant  might  place  building  material  on  a  portion  of 
the  highway,  and  permit  the  same  to  remain  there  for  a  reasonable 
length  of  time  for  the  purpose  of  erecting  his  barn  on  the  line  of 
the  road,  without  on  that  aocount  alone  incurring  liability  for  in- 
juries sustained  by  persona  passing  along  the  road,  provided  ample 
room  was  left  for  the  free  passage  of  vehicles  and  animals;  but  he 
would  be  liable  for  injuries  occasioned  by  an  unreasonable  or  negli- 
gent use  of  the  highway."  All  this  doctrine  was  repeated  by  the 
present  chief  justice  in  the  case  of  City  of  Allegheny  v.  Zimmerman, 
95  Penn.  St.  287;  s.  c,  10  Am.  Rep.  649,  who  further  said:  "But 
the  right  to  partially  obstruct  a  street  does  not  appear  to  be  limited 
to  a  case  of  strict  necessity;  it  may  extend  to  purposes  of  conven- 
ience or  ornament,  provided  it  does  not  unreasonably  interfere 
with  public  travel." 

The  substance  of  the  doctrine  is  that  the  mere  exercise  of  tbe 
right  of  obstruction  for  a  lawful  purpose  imposes  no  liability  to 
pay  for  damages  resulting  therefrom.  It  must  be  an  unreasonable 
or  negligent  exercise  of  the  right,  in  order  to  impose  liability.  To 
say  that  a  man  may  lawfully  deposit  brick  and  lumber  on  the  high 
way,  in  front  of  a  lot  on  which  he  is  erecting  a  building  with  those 
materials,  and  yet  if  their  presence  has  a  tendency  to  frighten 
horses,  and  some  over-sensitive  horse  does  take  fright  at  them  and 
run  away  and  cause  damage,  the  person  depositing  the  materials  is 
guilty  of  negligence,  and  shall  pay  the  damage,  is  merely  giving  n 
right  with  one  breath  and  taking  it  all  away  with  another.  Id 
practical  effect  such  a  right  would  be  no  right  at  all.  Any  pile  of 
bricks,  stones,  sand,  lumber,  or  other  building  material,  in  a  street, 
has  a  tendency  to  frighten  horses,  and  in  almost  any  oommunitv 
there  could  always  be  found  some  horses  that  would  actually  take 
fright  at  seeing  them.  But  that  circumstance  alone  will  not  take 
away  the  right  to  deposit  them  in  such  a  place.  There  must  be 
some  abuse  of  tbe  right,  some  unusual  and  extraordinary  mode  of 
arranging  the  materials,  such  as  will  probably  produce  fright  with 
ordinarily  gentle  and  well-trained  horses,  before  it  can  be  fairly  said 
liability  arises.  So  in  the  present  case.  The  defendants  were  white- 
washing their  fences,  a  perfectly  proper  and  legitimate  thingtodo. 
The  fence  extended  along  a  great  length  of  the  public  road,  and 
the  process  of  whitewashing  necessarily  occupied  considerable  time. 
In  this  respect  there  does  not  seem  to  be  any  thing  unreasonable  in 
the  case.     They  used  a  small  barrel  to  contain  their  material,  the 
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whole  size  of  the  vessel  and  its  supporting  track  not  exceeding  two 
and  one-half  by  three  feet  superficially,  and  three  feet  perpendicu- 
larly. It  is  difficult  to  see  any  thing  unreasonable  or  negligent  in 
using  such  an  apparatus.  It  stood  by  the  Bide  of  the  travelled 
track,  and  made  no  encroachment  upon  it  of  any  kind.  It  there- 
fore did  not  obstruct  the  highway  so  u  to  interfere  with  the  travel 
upon  it.  It  seems  to  us  the  jury  should  have  been  told  that  unless 
there  was  something  of  an  unusual  and  extraordinary  character  in 
the  structure  and  appearance  of  this  apparatus,  which  would  natur- 
ally tend  to  frighten  hones  of  ordinary  gentleness  and  training,  it 
was  not  negligence  to  use  it,  and  its  reasonable  use  for  no  longer 
time  than  was  fairly  required,  along  the  highway  in  whitewashing 
the  defendants'  fences,  would  not  subject  the  defendants  to  liabil- 
ity, even  though  some  horses  might  or  did  take  fright  at  seeing  it 
These  views  require  ns  to  sustain,  as  we  do,  the  tenth,  eleventh, 
twelfth,  thirteenth,  fourteenth,  sixteenth,  eighteenth,  nineteenth, 
twentieth,  and  twenty-first  assignments.  We  do  not  sustain  the 
twenty-second,  because  it  is  of  too  limited  a  scope  to  cover  all  the 
conditions  of  liability;  nor  the  twenty-third,  because  the  presence 
of  the  plaintiff  on  the  road  on  Sunday  is  not  a  defense  which  can 
be  set  up  by  a  private  citizen  against  a  possible  liability,  if  estab- 
lished by  the  other  facts  of  the  case.  Mohney  v.  Cook,  26  Penn. 
St.  342;  Ranch  r.  Lloyd,  31  Penn.  St.  369.  We  sustain  the  ninth 
assignment,  for  the  reason  that  evidence  being  admissible  to  show 
the  frightening  of  particular  horses  at  sight  of  this  object,  it  is 
competent  to  show  that  those  horses  were  not  of  ordinary  gentle- 
ness and  training. 

Judgment  rovorted  and  venire  do  novo  awardod. 


Williams'  and  Habdiho'b  Appeals. 

(105  Venn.  St.  118.) 
0flt  —  inter  (fa* 

A  husband,  hawing  home,  purchased  an  accident  insuiaaoe  poller  for  $8,000, 
and  bid  It  on  a  table  In  front  of  his  wife,  saying;  she  should  take  it  and  take 
ears  of  it,  and  If  he  got  killed  before  he  got  back,  she  wonld  be  $8,000 
better  oft     EM,  not  a  gift  to  her  as  against  creditors. 

Vot.  LI  — 64 
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APPEALS  from  probate  court.     The  opinion  states  the  can. 
The  transaction  was  held  a  valid  gift  below. 

John  A.  SUtear,  and  W.  E.  A  C.  A.  Little,  for  appellants. 

Steuimn  Jenkins  and  Qarrick  M.  Harding,  for  appellees. 

Hehcch,  C.  J.  These  two  appeals  are  from  the  same  decree. 
They  were  argued  together.  The  appellants  are  creditors  of  the 
estate  of  H.  P.  Hallstead,  deceased.  The  contention  is  as  to  the 
ownership  of  a  policy  or  ticket  of  insurance  procured  by  him  in 
the  Travelers'  Insurance  Company  of  Hartford,  on  his  own  person. 
It  provided  for  the  payment  to  him  of  115  per  week  in  case  of  acci- 
dental bodily  inj  ories,  or  in  case  of  death  through  such  injuries,  the 
sum  of  $3,000.'  It  was  for  two  days  only.  During  that  time  he  sus- 
tained accidental  bodily  injuries  wMch  caused  his  death.  The  sum  of 
13,000  was  paid  to  his  administrators  by  the  insurance  company;  but 
the  money  is  claimed  by  his  widow  under  an  alleged  gift  of  the  policy 
to  her  by  Mr.  Hallstead  during  his  life. 

It  appears  that  Mr.  Hallstead  procured  this  policy  just  before  tear- 
ing home  to  be  absent  a  few  days.  The  only  witness  relied  onto  estab- 
lish  the  alleged  gift  is  Addie  J.  Knapp.  Just  before  he  started  she 
testifies  be  came  from  the  door  with  an  insurance  ticket  inhishand. 
"  He  laid  the  ticket  on  the  table  right  in  front  of  Mrs.  Hallstead, 
and  said  here  is  an  insurance  ticket  Mrs.  Hallstead  asked  him 
what  he  had  got  that  for?  He  said  that  she  should  take  it  and  take 
care  of  it,  and  if  he  got  killed  before  he  got  back  she  would  be  that 
much  better  off.  He  said  $3,000  better  off.  She  made  a  slight 
remark  that  a  fool  and  his  money  was  soon  parted  and  he  said  it 
only  cost  fifty  cents." 

Is  that  evidence  sufficient  to  pass  the  title  to  this  ticket  from  the 
husband  to  his  wife? 

This  policy  must  not  be  confounded  with  one  which  a  husband 
may  procure  on  bis  life,  and  by  the  terms  thereof  the  money  be 
made  payable  to  his  wife  on  his  death.  On  the  contrary  the  person 
insured  under  this  policy  is  expressly  prohibited  from  making  any 
disposition  of  it.  A  clause  therein  declares  "  the  transfer  of  this 
ticket  will  forfeit  alt  claims  arising  hereunder." 

Was  then  the  handing  of  this  non-transferable  ticket  by  the  hus- 
band to  his  wife  accompanied  by  his  statement  and  request  as  prow 
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sufficient  to  divest  all  bis  interest  therein,  and  transfer  the  right  of 
property  to  her?  He  did  not  say  that  he  had  procured  it  for  her 
benefit.  When  a  husband  about  to  leave  home  with  the  intention 
of  being  absent  a  few  days,  hands  a  paper  to  his  wife  and  makes 
the  remarks  stated,  is  it  reasonable  to  presume  that  either  of  them 
understood  she  thereby  acquired  a  right  to  it  adverse  to  her  husband? 
Unless  she  then  and  there  acquired  such  adverse  right,  the  gift  was 
not  executed.  LintenbigUr  v.  Qourlny,  56  Penn.  St  166.  If  he  had 
sustained  such  injuries  as  would  have  made  the  company  liable  to  pay 
S15  a  week  for  twenty-six  consecutive  weeks,  did  the  parties  to  this 
transaction  understand  that  the  wife  could  draw  that  money  to  the 
exclusion  of  her  husband?  It  is  very  clear  the  language  used  justi- 
fies no  such  conclusion. 

In  arriving  at  the  intention  of  the  parties  we  must  recognize  the 
confidential  relations  which  exist  between  husband  and  wife,  as  well 
as  the  fact  that  in  his  absence  his  valuable  papers  left  at  home  depend 
largely  on  her  care  for  their  protection  and  security.  The  fact  of 
leaving  the  policy  in  her  care  and  requesting  her  to  take  care  of  it 
imposed  no  unusual  duty  on  a  wife.  The  casual  remark  that  in 
case  of  his  death  she  would  he  t3,000  better  off,  reasonably  inter- 
preted, meant  his  estate  would  amount  to  that  much  more.  It  is 
not  denied  that  a  husband  may  make  a  valid  gift  to  his  wife  of 
money  or  chattels  by  delivery  of  possession  and  language  proving  such 
intention.  Crawford's  Appeal,  61  Penn.  St.  fl2.  It  should  however 
clearly  show  an  intention  to  part  with  both  possession  and  property. 
Either  one  alone  is  not  sufficient.  Trough's  Estate,  75  Penn.  St. 
115.  A  careful  consideration  of  this  whole  transaction  fails  to  con- 
vince us  that  the  husband  intended  to  part  with  his  right  of  prop- 
erty in  the  policy  when  he  handed  it  to  his  wife.  Hie  language 
fairly  interpreted  conveys  no  such  idea.  There  is  no  evidence  that 
■he  understood  when  she  received  it,  that  she  took  it  otherwise  than 
as  his  custodian  to  hold  it  in  his  absence.  Her  possession  was  his 
possession.  Her  subsequent  action  in  regard  to  the  policy  clearly 
shows  this  to  have  been  her  understanding.  Soon  after  the  death 
of  her  huBband  letters  of  administration  on  his  estate  were  granted 
to  her  and  one  George  S.  Harding.  The  auditor  found  as  a  fact 
that  the  inventory  and  appraisement  filed  in  the  register's  office  and 
purporting  to  have  been  made  at  the  request  of  both  of  said  ad- 
ministrators contained  an  item  for  "life  insurance"  for  a  specific 
sum  which  included  this  accident  policy  in  question.     Conceding 
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that  act,  finder  the  circumstances  shown,  may  not  operate  as  an 
estoppel  so  as  to  bar  her  right  to  the  proceeds  of  the  policy,  if  other- 
wise entitled  thereto,  yet  it  is  certainly  persuasive  evidence  that 
she  did  not  then  claim  it  in  her  own  right  This  item  was  not 
included  in  the  inventory  without  her  knowledge,  for  her  attention 
was  called  to  it  at  the  time. 

We  therefore  conclude  that  there  was  no  intention  to  transfer  to 
his  wife  any  right  of  property  in  the  policy,  and  the  learned  judge 
erred  in  holding  otherwise. 

Decrees  reversed  at  the  costs  of  the  appellees;  the  exceptions  to 
the  report  of  the  auditor  are  dismissed  and  the  account  as  restated 
by  him  is  confirmed. 

Deortts  rmtrmd. 


Eeis  City  Ikon  Works  t.  Bajkbkb. 


In  mi  notion  ngalnat  n  corporation  for  deceit  fay  false  lepreaBntatiOM  made  by  i» 
agent  on  the  sale  of  goods  manufactured  and  sold  by  it  for  a  particular  par' 
pose,  there  can  be  no  recovery  without  proof  of  had  faith  or  abaanee  of 

reasonable  grounds  of  belief.* 

ACTION  of  deceit  on  sale  of  a  boiler  which  exploded  and  in- 
jured  the  plaintiff's  mill.      The  opinion-  states  the  point 
The  plaintiff  had  judgment  below. 

Richard  C.  MoMurtrie  and  Nathan  H.  Sharpies* ,  for  plaintiff  in 
error. 

Richard  P.  Whit*  and  Otorgt  H.  Earls,  Jr.,  for  defendant  in 


Trtjnkey,  J.  In  case  of  finding  for  the  plaintiffs  the  jury  wart 
instructed  to  assess  the  damages  in  two  parts:  1.  All  damaged  ex- 
clusive of  the  rental  value  of  the  mill  during  the  necessary  time  for 
making  repairs,  and  2.  The  rental  value  for  each  time ;  the  court 
reserving  the  point  whether  the  plaintiffs  were  entitled  to  recover 
rental  value  for  the  time  required  to  repair  the  injury.  Had  the 
•  See  Coattg  v.  Smyth  («  N.  J.  L.  880),  50  Am.  Sep.  483. 
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mill  been  entirely  destroyed  its  value  would  have  been  compensation. 
If  worth  repairing,  how  can  compensation  be  made  without  allow- 
aiace  for  the  time  it  was  necessarily  idle  ?  In  determining  the  dif- 
ference between  the  market  value  of  the  mill  jnst  before  and  just 
after  the  injury,  it  would  be  as  proper  to  consider  the  time  required 
to  make  the  repairs  as  the  other  things  in  the  expense  of  making 
them.  The  witness  who  testified  respecting  the  rent  may  not 
have  been  well  qualified  to  estimate  its  value,  but  he  had  some 
knowledge  of  the  subject,  and  the  testimony  was  sufficient  for 
submission.  The  first  and  second  assignments  of  error,  treated  as 
good  in  form  under  the  rules,  cannot  be  sustained. 

Nor  are  thelastsixassigninentswelltaken.  The  judgment  is  on 
the  verdict,  not  for  the  defendant  notwithstanding  the  verdict. 
Hence  if  the  jury  were  rightly  instructed  relative  to  the  damages, 
it  is  immaterial  whether  the  points  of  law  were  properly  reserved. 
None  of  the  instructions  respecting  damages  is  assigned  as  erroneous. 
It  is  clear  that  the  jury  found  damages,  exclusive  of  rent,  $7,038, 
and  for  rent,  $1,000,  in  all  $8,038.  If  not  strictly  correct  in  form, 
the  act  of  March  14,  1872,  P.  L.  25,  provides  that  a  verdict  shall 
not  be  set  aside  for  "defectiveness  or  inde8niteness  in  form,"  Fol- 
lowing the  instruction,  the  jury  fonnd  one  item  of  the  damages 
separately,  and  the  result  is  the  same  as  if  they  had  merely  found 
the  total  earn  for  which  judgment  was  rendered.  The  court  charged 
that  as  only  $500  was  paid  by  the  plaintiffs  on  the  purchase-money 
of  the  boiler,  that  damage  for  the  boiler  must  be  limited  to  that 
sum;  and  reserved  the  point  of  law  whether  the  sum  paid  on  the 
boiler  should  be  included  in  the  damages.  There  was  no  direction 
to  find  separately  as  to  this,  and  the  instruction  was  right.  Had 
the  court  struck  off  $500  from  the  verdict  the  plaintiffs  could  raise 
the  question  whether  the  point  was  well  reserved. 

The  president  of  the  company  testified  that  Shearman  was  their 
sales  agent,  under  a  verbal  arrangement,  except  what  might  have 
been  embraced  in  correspondence  ;  that  with  their  knowledge  he 
held  himself  out  as  their  agent ;  that  he  received  the  goods  at  a 
fixed  price  and  made  what  he  could  above  that  for  his  remunera- 
tion, and  that  the  goods  belonged  to  the  company  until  sold.  This 
is  the  pith  of  the  abundant  testimony  of  Shearman's  agency,  and  if 
there  was  some  evidence  tending  to  show  that  the  contract  was  ac- 
tually between  Shearman,  acting  for  himself,  and  the  plaintiffs,  it 
is  by  no  means  «i  strong  as  to  warrant  the  court  to  rule  that  the 
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jury  ought  not  to  have  found  that  Shearman  acted  as  the  defendant's 
agent  when  the  plaintiffs  contracted  for  the  boiler.  Nor  should  the 
third  assignment  be  sustained.  The  offer  was  files  of  letters,  each 
book  a  monthly  file,  from  November,  1873,  to  April,  1874,  to  show 
that  the  whole  correspondence  between  Shearman  and  the  defendant 
was  inconsistent  with  the  idea  of  principal  and  agent,  and  not  a 
letter  or  part  thereof,  which  was  rejected,  has  been  printed  or  shown 
ao  that  it  may  be  determined  whether  it  was  pertinent. 

Whatever  may  have  been  the  precise  terms  of  the  original  con- 
tract, the  parties  agree  that  the  boiler  was  not  made  according  to 
the  order,  and  that  the  plaintiffs  had  declined  to  accept  it  until 
after  certain  representations  by  the  president  of  the  company  de- 
fendant. One  of  the  plaintiffs  testifies  that  the  president  said  the 
boiler  was  equal  in  every  respect  to  such  a  one  as  ordered,  and  su- 
perior in  many  respects,  and  also  guaranteed  the  boiler  to  be  good 
and  in  every  respect  equal  to  the  one  which  had  been  ordered.  The 
president  denies  that  he  made  a  guaranty.  There  is  scarcely  dis- 
pute respecting  the  fact  that  the  boiler  was  ordered  and  manufac- 
tured for  a  particular  purpose,  and  that  its  acceptance  upon  the  rep- 
resentations of  the  manufacturer  was  for  that  purpose.  Expert  wit- 
nesses on  the  part  of  the  plaintiffs  testify  that  the  boiler  was  unsafe, 
poorly  manufactured,  made  of  very  bad  iron  which  was  not  thick 
enough  if  good,  and  that  a  boiler  properly  made,  as  the  plaintiffs 
ordered,  would  have  been  sufficient  and  safe;  also  some  of  them  m 
that  the  man  who  made  the  boiler  must  have  known  the  inferior 
quality  of  the  iron.  Like  witnesses  on  part  of  the  defendant 
Bay  the  iron  was  good,  as  good  or  better  than  flange  iron,  was  thick 
enough,  and  if  there  was  defect  in  quality  it  could  not  have  been 
discovered  by  the  workman,  nor  by  any  person  by  inspection.  For 
present  purposes  the  verdict  settles  that  the  boiler  was  defective, 
and  that  the  representations  respecting  its  quality  were  untrue. 

The  defendant  was  engaged  in  the  business  of  manufacturing 
boilers,  and  had  built  more  tban  any  other  company  or  person  in 
the  country  for  a  number  of  years.  Selden,  the  president  and  gen- 
eral manager  of  the  works,  had  had  largo  experience  in  superintend- 
ing the  manufacture  of  boilers.  He  testifies  that  ninety  per  centnm 
of  the  boilers  of  that  kind  made  by  the  defendant  was  made  of  the 
same  kind  of  iron  as  the  one  sold  to  the  plaintiffs,  and  that  the 
plaintiffs'  is  the  only  one  he  ever  knew  to  blow  up.  He  states  the 
care  that  was  taken  in  procuring  the  iron  for  this  boiler  and  in  do 
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ing  the  work  —  also  that  he  believed  the  iron  was  of  high  quality, 
and  that  he  believed  the  representations  that  he  made  to  the 
plaintiffs. 

A  corporation  engaged  in  the  manufacture  of  machinery  onght 
to  be  responsible  to  purchasers  the  same  as  natural  persons  under 
similar  circumstances.  As  it  can  only  apeak  or  act  by  agent,  there 
is  stronger  reason  for  holding  it  answerable  for  the  acts  and  repre- 
sentations of  the  agent  done  within  the  ostensible  scope  of  his  au- 
thority and  while  transacting  the  business  of  the  principal,  than 
where  the  principal  is  a  natural  person.  However,  the  same  rule 
applies  alike  to  natural  and  artificial  persons.  "  The  purchaser  can 
maintain  an  action  of  deceit  against  the  innocent  principal,  when 
the  fraud  of  the  agent  has  been  committed  within  the  scope  of  his 
authority,  and  where  the  principal  has  benefited  by  it.  In  this 
respect  it  makes  no  difference  whether  the  principal  be  a  corpora- 
tion or  an  individual."  8  Benj.  Sales,  §  708  (3d  Eng.y  1th  Am.  ed.) 
"The  principal  is  liable  in  a  civil  suit  to  third  persons,  for  the 
frauds,  deceits,  concealments,  misrepresentations,  torts,  negligences, 
and  other  malfeasances  and  misfeasances  of  his  agent  in  the  course 
of  his  employment,  although  the  principal  did  not  authorize,  jus- 
tify or  participate  in,  or  indeed  know  of  such  misconduct,  or  even 
if  lie  forbade  the  acts  or  disapproved  of  them.  This  rule  of  liabil- 
ity is  not  based  upon  any  presumed  authority  in  the  agent  to  do  the 
acts,  but  on  the  ground  of  public  policy,  and  that  it  is  more  rea- 
sonable when  one  of  two  innocent  persons  must  suffer  from  the 
wrongful  act  of  a  third  person,  that  the  principal  who  has  placed 
the  agent  in  the  position  of  trust  and  confidence  should  suffer,  than 
a  stranger."  Im  v.  Village  of  Sandy  Hill,  40  N.  Y.  443.  See  Ang. 
A  Ames  Corp.,  gg  805,  309,  310.  If  a  corporation  be  incapable  of 
committing  deceit,  the  safety  of  third  persons  with  whom  it  deals 
by  agent  requires  that  it  be  held  liable  in  the  proper  action  for  the 
deceit  of  its  agent  perpetrated  in  such  dealing.  The  learned  judge 
of  the  Common  Pleas  did  not  err  in  submitting  the  case  as  if  the 
deceit  of  the  defendant's  president  and  general  manager  was  the 
deceit  of  the  defendant. 

The  jnry  were  instructed  that  there  could  be  no  recovery  on  the  al- 
leged express  warranty,  nor  on  an  implied  warranty  of  the  manufac- 
turer and  seller;  but  if  they  found  that  the  iron  was  bad,  or  the  boiler 
defectively  made,  and  that  the  contract  was  with  the  defendant, 
and  that  Mr.  Selden  knew  that  the  boiler  was  defective  in  work- 


512  PENNSYLVANIA, 

Brie  City  Iron  Works  v.  Barber. 

manship  and  material,  or  either,  aud  represented  it  as  good  and 
equal  to  such  boiler  as  was  ordered,  the  plaintiffs  could  recover 
damages  consequent  on  the  deceit.  There  is  no  error  in  this  in- 
struction as  respects  the  point  submitted.  The  case  was  pot  npoo 
the  single  point  —  warranty  and  negligence  were  excluded  as 
grounds  upon  which  there  could  be  recovery,  and  only  considered 
as  bearing  on  the  alleged  fraud.  It  had  already  been  decided  that 
the  declaration  must  charge  the  defendant  with  having  knowingly 
committed  the  deceit.  Erie  City  Iron  Works  v.  Barber,  103  Peon. 
St.  156.  And  the  amendment  was  accordingly  made.  There  was 
no  occasion  to  consider  the  question  of  misjoinder  of  counts.  That 
was  not  raised  at  the  trial.  Bat  is  the  scienter,  a  matter  so  essen- 
tial that  it  moat  be  averred  io  the  declaration  in  an  action  for  de- 
ceit, presumed  from  the  fact  that  the  representation  was  untme? 

The  court  did  not  leave  the  point  as  first  submitted,  but  added:  . 
"  If  Mr.  Selden  did  not  know  that  the  boiler  was  bad,  either  in  bad 
workmanship  or  it  the  quality  of  the  iron,  but  without  knowing 
absolutely  asserted  that  the  iron  was  good  and  the  workmanship 
perfect,  or  without  any  farther  words  that  it  was  a  good  boiler, 
suitable  for  the  purpose  for  which  it  was  intended,  then  he  would 
be  liable,  the  company  would  be  liable  upon  his  false  assertion  of 
matters  respecting  which  he  did  not  know,  if  you  find  as  a  fact 
that  the  iron  was  bad  and  the  workmanship  defective,  in  other 
words,  if  he  did  not  know  he  ought  not  to  have  said  any  thing  re- 
specting it  If  he  did  know,  then  he  was  guilty  of  direct  deceit 
and  fraud,  but  if  he  undertook  to  assert  that  the  boiler  was  a 
good  one,  when  he  did  not  know  whether  it  was  good  or  bad,  then 
the  company  would  also  be  liable  by  reason  of  this  false  represen- 
tation made  by  him,  if  in  fact  the  boiler  was  a  bad  one."  This 
may  be  regarded  as  the  full  instruction  frequently  epitomised  in 
the  answers  to  numerous  points.  Thus,  in  answer  to  the  17th: 
"  There  is  no  direct  evidence  that  Mr.  Selden  personally  knew  st 
the  time  he  made  this  representation  that  this  was  a  bad  boiler, 
the  evidence  is  that  he  ordered  the  iron  of  a  good  company,  and 
that  the  iron  had  a  good  reputation.  Bat  if  he  represented,  as  I 
have  before  said,  that  it  was  a  good  boiler  when  he  did  not  knew 
whether  it  was  a  good  boiler,  then  the  company  would  be  liable." 

Under  that  instruction  if  Selden  had  skill  and  experience  and 
ample  reason  to  believe  the  boiler  was  good,  and  did  so  believe,  he 
was  as  guilty  of  deceit  as  if  he  knew  it  was  bad.     He  may  hare 
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made  it  with  his  own  hand,  or  directly  superintended  the  making, 
and  believed  the  workmanship  and  material  to  be  the  best,  yet  if 
at  the  time  ol  sale  he  told  the  buyer  it  was  good,  upon  each  ruling, 
he  committed  aotnal  fraud  in  case  there  was  a  latent  and  unknown 
defect.  If  there  was  such  a  defect,  it  was  impossible  that  he  could 
know  it  was  good.  If  it  was  defective  it  was  not  good.  And  the 
pith  of  the  instruction  is  that  if  Selden  represented  the  boiler  to 
be  good,  and  in  fact  it  was  bad,  the  defendant  is  liable  for  deceit. 
In  order  to  make  a  person  liable  for  a  fraudulent  representation,  he 
most  have  been  guilty  of  some  moral  wrong;  legal  fraud,  unac- 
companied by  moral  fraud,  will  fail  to  support  the  action.  But 
though  it  is  necessary  that  the  defendant  in  making  the  false  state- 
ment should  have  committed  some  moral  turpitude,  it  is  not  neces- 
sary to  show  that  he  knew  as  a  fact  what  he  stated  was  false.  If 
he  made  the  representation  not  knowing  it  to  be  true,  or  without 
reasonable  and  probable  grounds  on  which  to  suppose  it  to  be  true, 
he  acted  fraudulently.  When  a  man  having  no  knowledge  what- 
ever upon  a  subject  takes  it  upon  himself  to  represent  a  certain 
state  of  facts  to  exist,  he  does  so  at  his  peril,  and  if  it  be  done 
either  to  secure  some  benefit  to  himself  or  to  deceive  another,  he 
is  guilty  of  fraud.  By  assuming  to  have  knowledge  of  a  material 
fact  when  he  is  conscious  that  he  has  not,  and  representing  it  as  of 
his  own  knowledge,  in  such  manner  as  to  import  knowledge  in  him 
thereof,  he  commits  a  moral  wrong,  similar  in  character  as  if  he 
knew  the  representation  to  be  untrue.  The  fraudulent  purpose  is 
essential.  Moak's  Underbill  Torts,  647-8.  Bigelow  on  Fraud  sets 
forth  the  same  principles,  and  it  is  there  said,  p.  63:  "  Deceit  can- 
not be  maintained  for  a  false  representation,  believed  to  be  true, 
which  is  based  on  adequate  information;  nor  will  the  plea  of  fraud, 
or  a  bill  asking  for  relief  for  fraud,  be  supported  by  such  evidence." 
True,  it  is  also  said  that  the  action  can  be  maintained  "  for  a  false 
representation,  believed  to  be  true,  but  the  truth  of  which  the  de- 
fendant was  bound  to  know."  The  illustrations  given  under  this 
rule  apply  to  the  case  of  express  or  implied  representation  of  agency, 
to  one  professing  to  be  a  partner  in  a  mercantile  firm,  and  to  a  per- 
son professing  to  be  an  expert  and  thus  competent  to  give  advice  ir 
matters  pertaining  to  his  art.  These  and  like  cases  rest  on  the 
ground  that  the  representation,  though  made  by  mistake  or  ignor- 
ance, operates  as  an  imposition  upon  the  other  party,  and  the  per- 
son making  it,  as  against  an  innocent  man  who  has  suffered  by 
Vol.  U  —  65 
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reason  thereof,  will  not  be  allowed  to  say  be  made  it  honestly,  be- 
lieving i t  to  be  true.  There  ia  reason  for  his  liability  without  hold- 
ing him  guilty  of  moral  turpitude. 

The  plaintiffs  contend  their  caste  falls  within  exceptions  to  the 
general  rule,  one  of  which  is  that  an  action  for  deceit  will  lie  against 
a  manufacturer  or  seller  of  goods  for  a  particular  purpose,  if  unfit 
for  that  purpose,  although  he  had  no  fraudulent  intent  Jones  v. 
Bright,  5  Bing.  533.  It  was  there  held  that  if  a  manufacturer  sens 
goods  for  a  particular  purpose,  "the  law  implies  a  warranty  that  it 
was  fit  and  proper  for  that  purpose. "  •  *  *  "If  a  party  sells  an 
article  for  a  particular  purpose,  he  thereby  warrants  it  to  be  fit  for 
such  purpose."  This  and  most  other  cases  following  in  its  wake  are 
well  collated  by  Mr.  Biddle  on  Warranties  in  the  Sales  of  Chattels, 
§§  167-183,  and  the  doctrine  stated  thus  :  "When  a  manufac- 
turer or  dealer  contracts  to  supply  an  article,  which  he  manu- 
factures or  produces,  or  in  which  he  deals,  to  be  applied  to  a 
-  particular  purpose,  so  that  the  buyer  necessarily  trusts  to  the 
judgment  or  skill  of  the  manufacturer  or  dealer,  there  is  an 
implied  warranty  that  it  shall  be  fit  for  the  purpose  to  which 
it  is  to  be  applied,  since  here  the  buyer  does  not  purchase 
upon  his  own  judgment,  but  relies  upon  that  of  the  seller." 
Without  inquiry  as  to  the  limitations  of  this  doctrine  in  Penn- 
sylvania, it  is  plain  that  the  seller's  liability  is  upon  bis  war- 
ranty. An  implied  warranty  is  neither  more  nor  less  than 
a  contract,  and  the  remedies  for  its  breach  are  the  same  as  for 
breach  of  an  express  warranty.  That  there  may  be  recovery  iu  an 
action  in  the  nature  of  deceit  does  not  change  the  character  of  the 
foundation  of  the  right  to  recover.  Formerly  it  was  common  to 
sue  in  this  form  —  where  the  claims  were  on  contracts  of  warranty, 
and  such  remedy  is  not  obsolete  in  this  State.  The  plaintiff  msv 
choose  either  case  or  assumpsit.  "  No  matter  which  form  of  decla- 
ration be  chosen  the  plaintiff  may  recover  on  an  express  warranty 
without  either  alleging  or  proving  the  knowledge  of  the  defendant 
that  it  was  false.  A  scienter  need  only  be  shown  when  the  action 
is  for  deceit."  Vanleer  v.  BarU,  26  Penn.  St.  277.  Therefore  the 
fact  of  recovery  on  a  contract  of  warranty  in  an  action  of  deceit  does 
not  justify  an  inference  that  when  recovery  is  sought  on  the  ground 
of  deceit  the  scienter  need  not  be  shown. 

The  case  of  Lynch  v.  Mercantile  Trwt  Co.,  18  Fed.  Rep.  486,  it 
where  the  vendor  of  a  block  of  land,  by  his  agent,  pointed  out  car 
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tain  fences,  and  stated  that  the  block  included  all  the  land  between 
■aid  fences;  the  representation  was  false,  but  believed  to  be  true  by 
the  agent  when  he  made  it.  It  was  held  that  the  purchaser  was 
entitled  to  the  benefit  of  his  contract,  and  could  recover  the  differ- 
ence between  the  value  of  the  property  actually  sold  and  the  value 
of  the  property  as  represented.  Nothing  in  the  facts  and  judg- 
ment in  that  case  tends  to  show  that  the  vendor  was  guilty  of  de- 
ceit, or  was  liable  on  that  ground,  though  some  remarks  of  the 
judge  may  have  that  tendency.  The  true  ground  for  recovery  in 
such  cases  was  tersely  stated  by  Chief  Justice  Marshall:  "  He 
who  sells  property  on  a  description  gives  by  himself  is  bound  to 
make  good  that  description;  and  if  it  be  untrue  in  a  material  point, 
although  the  variance  be  occasioned  by  mistake,  he  must  still  re- 
main liable  for  that  variance."  McFerran  v.  Tat/lpr,  3  Cranch, 
870. 

In  Randall  v.  Nevsmn,  2  Q.  B.  D.  108;  s.  a,  19  Moak's 
Eng.  Rep.  843,  one  of  the  cases  cited  by  the  plaintiffs  to  support 
the  action  of  deceit,  it  was  held  that  the  warranty  extends  to  latent 
defects  unknown  to  and  undiscoverable  by  the  vendor,  which  ren- 
der the  article  sold  unfit  for  the  purpose  intended.  There  is  no 
gainsaying  the  correctness  of  that  ruling  where  there  is  such  a  war- 
ranty, express  or  implied.  If  nnfit,  by  the  terms  of  the  contract, 
the  seller  is  liable  for  its  breach.  But  that  case  does  not  establish 
the  rule  that  a  vendor  is  guilty  of  deceit  and  liable  in  damages  for 
a  tort,  where  he  makes  and  sells  an  article  in  good  faith,  represent- 
ing that  it  is  good  and  fit  for  a  specified  purpose,  which  contained 
a  latent  defect  that  was  unknown  and  undiscoverable  until  tried  by 
use.  V or  is  suoh  principle  supported  by  any  other  case  of  which 
we  are  advised. 

We  are  of  opinion  that  the  jury  should  have  been  instructed  that 
if  the  representation  by  Mr.  Seldea  respecting  the  boiler  was  made 
in  good  faith,  and  that  he  had  adequate  reason  to  believe  it  was  true, 
there  could  be  no  recovery  for  the  alleged  deceit  The  evidence 
bearing  on  the  question  whether  the  defendant  and  its  agents  knew 
that  the  boiler,  by  reason  of  bad  workmanship  or  bad  iron,  was  de- 
fective and  unfit  for  the  purpose  intended,  or  whether  there  was 
adequate  reason  to  believe  that  both  the  •material  and  workmanship 
was  good,  is  conflicting,  and  therefore  was  for  the  jury  to  consider 
and  find  the  facts  therefrom.  Deceit  should  not  be  confounded 
with  warranty,  express  or  implied;  nor  with  mistake  which  is  often 
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ground  for  relief  of  a  party  who  suffers  by  it  against  him  who  made 
it;  nor  with  legal  fraud  imputed  to  a  party  who  has  committed  no 
moral  fraud. 

A  number  of  the  defendant's  points  were  rightly  refused,  but  that 
they  could  not  be  affirmed  was  no  reason  for  including  in  the  an- 
swers instruction  that  if  the  boiler  was  represented  to  he  good,  and 
was  bad,  the  defendant  was  liable.  "  The  law  raises  no  presump- 
tion of  knowledge  from  the  mere  fact  that  the  representation  ii 
false." 

There  is  some  difference  between  a  judgment  for  a  tort  and  one  on 
contract.  When  it  comes  to  execution  the  defendant  has  rights  in 
one  case  that  he  could  not  hare  in  the  other.  The  gist  of  the  action 
should  not  be  lost  in  its  form.  If  the  plaintiffs  have  chosen  to  rest 
their  case  solely  on  an  alleged  fraud  in  fact,  involving  moral  turpi- 
tude, they  should  be  held  to  its  proof  as  firmly  as  if  it  did  not  ap- 
pear that  there  was  an  express  or  implied  warranty. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 

Reargwnent  refuted. 


Ivnre'  Appbax. 
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The  htuhand  is  not  the  "  heir  or  next  of  kin  "  of  the  wife,  within  the  orinwj 
meaning  of  a  will.* 

1  FPEAL  from  probate  court.     The  opinion  states  the  point. 

Wm.  0.  Fonllee  and  Crawford  <f  Dallas,  for  appellant. 

George  Junlnn,  for  appellees. 

Green,  J.  We  are  of  opinion  that  the  learned  court  belo»  Hm 
pronounced  the  true  construction  of  the  testator's  will,  in  the  final 
decree.  The  subject  of  the  testamentary  provision  was  an  aggregate 
of  personal  and  real  estate.  The  objects  of  the  testator's  bounty 
were  his  heirs  and  next  of  kin.  By  the  will  he  bad  given  all  the 
•To  mme  effect,  Wiltons  v.  Ordaag  (59  N.  H.  878),  47  Am.  Bep.  M&  ** 
Dodge's  Appeal,  poet,  S19. 
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residue  of  his  estate  to  hia  three  danghters  absolutely  and  in  fee 
simple.     By  the  codicil  he  made  a  radical  change,  and  gave  the 
residue  to  a  trustee,  in  trust  to  keep  the  real  estate  in  repair  and 
rented,  and  the  personal  estate  securely  invested,  and  to  pay  the  net 
income  of  the  whole  to  the  daughters,  and  to  hold  the  principal  in 
one  third  parts  in  trust  for  the  uses  and  purposes  declared  by  the 
last  wills  of  his  danghters  respectively,  and  in  default  of  wills,  for 
the  use  of  child  or  children  of  the  daughter ;  "  in  default  of  such 
will,  and  child  and  children  or  issue  of  such,  then  the  principal  to 
go  to  the  heirs  and  next  of  kin  of  the  danghters  so  dying,  as  pro- 
Tided  by  the  intestate  law  of  Pennsylvania."  In  this  provision  there 
are  apt  words  which  define  with  technical  precision  each  of  two 
classes  of  beneficiaries,  to-wit,  heirs  and  next  of  kin.     It  has  been 
so  often  held  that  when  technical  words  are  used  in  a  will  or  other 
instrument  they  most  have  their  technical  meaning,  unless  a  con- 
trary intent  appear,  that  it  would  be  a  mere  affectation  of  learning 
to  cite  the  authorities.     On  the  question  of  intent,  in  this  case, 
the  will  and  codicil  abound  with  evidence  that  the  intention  of 
the  testator  corresponded   precisely  with  the  strict  legal  mean- 
ing of  the  words  used.    The  distinction  between  real  and  personal 
estate  is  constantly  preserved,  both  in  the  words  which  refer  to 
them  descriptively  and  in  those  which  relate  to  their  disposition. 
Thus  the  residue  being  composed  of  personalty  and  realty,  he  gives 
and  devises  it,  absolutely  and  in  fee-simple.  He  gives  the  personalty 
absolutely,  and  he  devises  the  realty  in  fee-simple.     This  is  the  fifth 
clause  of  the  will,  and  by  the  same  species  of  concentrated  and 
elliptical  expression,  he  directs  in  the  third  clause  of  the  codicil 
the  same  residue,  given  and  devised  to  his  danghters,  to  be  "  given 
to,  and  be  vested  in,"  the  trustee  absolutely  and  in. fee-simple,  in 
trust  to  repair  and  rent  the  real  estate  and  securely  invest  the  per- 
sonal estate,  for  the  use  of  his  daughters.     Then  when  he  provides 
lor  the  contingency  which  has  happened,  to-wit,  the  death  of  a 
daughter   without  a  will,   children  or  issue,  he  directs  that  the 
principal  shall  go  to  the  heirs  and  next  of  kin  of  the  daughter  so 
dying.     It  is  impossible  to  doubt,  from  this  language,  that  the  dis- 
tinction between  real  and  personal  estate  was  constantly  in  the  mind 
of  the  testator,  and  that  he  intended  that  the  part  of  the  principal 
which  consisted  of  realty  should  go  to  the  heirs,  and  the  part  which 
owuiBted  of  personalty  should  go  to  the  next  of  kin.   We  think  we 
vonld  be  doing  violence  to  the  manifest  intention  of  the  testator  if 
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we  held  to  any  other  construction.  There  is  no  occasion  here  to 
give  an  un  technical  meaning  to  technical  words,  as  was  done  in  the 
eases  referred  to  in  the  appellant's  argument,  in  which  the  word 
"  heirs  "  was  held  to  have  the  same  meaning  as  next  of  kin,  or  dis- 
tributees, or  persons  entitled  nnder  the  intestate  law.  Snch  a  course 
is  sometimes  necessary  to  effectuate  a  testamentary  result,  to  pre- 
vent a  will  from  becoming  practically  inoperative.  Thus  if  a  testator 
gives  personalty  to  a  class  of  persons  whom  he  names  as  heirs,  the 
law  in  aid  of  his  intent  will  consider  the  word  as  descriptive  of  the 
persons  who  would  take  as  the  representatives  by  law  of  the  deceased 
person.  Thie  doctrine  is  illustrated  in  various  forms  and  circum- 
stances in  Patterson  v.  Hawthorn,  12  S.  &  E.  112;  Buckler.  Reed, 
IS  Penn.  St.  83  ;  Gibbons  v.  Fairlamb,  86  Pennv  St.  217 ;  Ekifi 
Appeal,  81  Penn.  St.  211,  and  other  cases.  These  cases  however  do 
not  at  all  conflict  with  those  of  the  other  class  which  hold  that 
where  technical  words  are  used,  and  there  is  a  subject  to  which 
they  may  apply,  the  technical  meaning  must  prevail.  Thus  in 
Clark  v.  Scott,  67  Penn.  St.  116,  where  a  testamentary  disposition 
was  made  quite  similar  to  the  one  we  are  considering,  this  rulewsi 
strictly  applied.  On  page  451  Shabswood,  .!.,  said:  "  The  testator, 
Thomas  P.  Ash,  after  devising  his  residuary  estate,  real  and  per- 
sona), to  several  persons,  declared  that  in  case  of  the  death  of  either 
of  them  before  him,  the  devise  or  bequest  should  not  lapse,  '  but 
shall  go  to,  and  be  taken  by  the  heirs,  executors  or  administrators 
of  said  legatees  or  devisees  so  dying,  in  the  same  manner  as  if  the 
same  had  been  specifically  devised.'  He  was  evidently  aware  of  the 
distinction  between  real  and  personal  estate.  He  has  nsed  through- 
out his  will  the  words  legally  appropriate  to  each.  All  his  legacies 
of  mere  personalty  are  by  the  words  '  give  and  bequeath,'  but  when 
he  comes  to  the  residuary  clause  in  which  he  blends  both  hisresl 
and  personal  estate,  he  is  careful  to  use  the  words  'give,  devise  and 
bequeath,'  and  adds  a  limitation  to '  heirs,  executors,  administrators 
and  assigns.'  We  may  infer  then  that  in  the  substituted  gift  for  the 
apsed  devise  the  word  '  heirs '  was  used  in  none  other  than  its  legs! 
technical  meaning.  Apart  however  from  this  very  important  assist- 
ance at  arriving  at  the  true  intention  of  the  author  of  the  disposi- 
tion, it  is  a  canon  of  construction  settled  in  many  cases,  that  the 
word  '  heirs '  shall  receive  its  appropriate  technical  sense,  anle» 
there  is  some  language  or  expression  which  shows  that  it  was  used 
in  the  broader  and  more  popular  sense."   Other  illustrations  of  **"* 
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ruling  are  found  in  Ralston  v.  Wain,  44  Peon.  St.  279;  Porter** 
Appeal,  45  Penn.  St.  201,  and  Eby's  Appeal  in  Wisler's  Estate,  60 
Penn.  St.  311.  It  does  not  seem  necessary  to  pursue  the  subject 
farther.  Whether  we  consider  the  strict  meaning  of  technical 
words  employed,  or  the  clear  intent  of  testator,  as  the  guide  in  the 
construction  of  this  testament,  the  result  is  the  same.  The  husband 
is  neither  the  heir  nor  the  next  of  kin  of  his  wife  in  the  technical 
sense  of  those  words,  and  there  being  other  persons  in  being  who 
do  fill  that  description  we  must  hold  that  they,  and  not  he,  are  the 
true  beneficiaries  tinder  this  codicil. 

Decree  affirmed  at  the  cost  of  the  appellant. 


Dodge's  Appeax. 

<108  PonO.  St.  MS.) 
Wilt—  • '  Attn  "  —  widvm. 


A  PPEAX.  from  probate  court.     The  opinion  states  the  point 

Oeorae  Junkin,  for  appellant. 

Canon,  Redding  &  Jones,  for  appellee. 

Stebrbttt,  J.  This  contention  hinges  on  the  construction  of  the 
hereinafter  quoted  clause  in  the  will  of  Mrs.  Letitia  G.*Ryan,  who 
died,  leaving  her  husband,  a  son  and  two  daughters  surviving  her. 
The  testatrix  devised  certain  real  estate  to  her  brother  Samuel 
White,  in  trust  to  permit  her  husband  to  occupy  or  rent  the  same, 
"  and  to  receive,  take,  hold  and  enjoy  the  rents,  issues,  profits  and 
income  thereof  to  his  own  use  absolutely,"  during  life;  and  after  bis 
decease,  "one-third  of  the  aforesaid  rents,  issues,  profits  arid  in- 
come to  be  paid  to  Caroline  E.  Dodge;  one-third  to  be  paid  to  Sarah 
Virginia  Blake,  and  the  remaining  third  to  be  paid  to  Edward  W. 
Ryan,  for  the  term  of  their  natural  lives,  respectively,  and  from  and 
after  their  decease  to  vest  absolutely  in  their  heirs  forever." 
•  Bas  TBfaMMV.  Am£*(0BN.  T.  17),47Am.  Sep.  1.    Bm  Mw  Appeal,  mmU. 
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The  passive  trust  in  favor  of  testatrix's  husband  having  termi- 
nated at  his  decease,  the  active  trust  for  the  benefit  of  her  son  and 
daughters  commenced  and  continued  until  the  death  of  her  son 
Edward  W.  Ryan,  who  died  in  January,  1883,  intestate  and  with- 
out issue,  leaving  a  wife,  Amelia  Ryan,  the  appellee,  surviving  him. 
Letters  of  administration  on  his  estate  were  granted  to  her  in  the 
State  of  Oregon,  and  as  such  administratrix,  she  received  the  ar- 
rears of  income  due  her  husband  up  to  the  date  of  his  decease.  She 
then  claimed,  as  his  heir,  under  the  clause  of  the  will  above  quoted, 
one-third  of  the  income  since  accrued,  and  from  the  decree  in  her 
favor,  this  appeal  was  taken  by  her  sisters-in-law. 

The  devise  to  the  trustee  was  coupled  with  a  qualified  power  of 
sale,  which  was  never  execnted;  but  the  land  devised  was  sold  on  ■ 
mortgage,  the  lien  of  which  ante-dated  the  title  of  testatrix.  After 
payment  of  the  mortgage-debt  out  of  the  proceeds  of  sale,  the 
residue  was  paid  to  the  trustee,  and  thus  became  the  corpus  of  the 
trust  from  which  the  income  for  distribution  was  realised.  In  view 
of  the  facts,  it  cannot  be  doubted  that  the  fond  represents  real 
estate,  and  hence  it  must  be  distributed  accordingly. 

The  question  thus  presented  by  the  record  is,  whether  under  Mr*. 
Ryan's  will,  the  portion  in  which  her  son  Edward  had  a  beneficial 
interest,  during  life,  now  goes  to  his  widow  or  to  his  sisters.  In 
other  words,  is  the  widow  the  "heir"  of  her  husband,  or  are  the 
appellants  his  "heirs,"  according  to  the  true  intent  and  meaning  of 
the  will  F  If  the  fund  for  distribution  were  personalty  the  widow 
would  perhaps  be  entitled  to  participate  therein;  but  inasmuch  u 
it  bears  the  impress  of  realty,  the  one-third  in  which  Edward  had 
an  equitable  life  interest  was  given  by  his  mother's  will  to  his 
"heirs  forever."  In  the  devise  over  of  the  remainder  in  fee,  to 
take  effect  immediately  upon  the  expiration  of  the  equitable  life  in- 
terests respectively,  the  testatrix  used  the  technical  word  "heiw," 
which,  in  a  will,  is  to  be  understood  in  its  legal  or  technical,  and 
not  in  its  popular  sense,  unless  the  contrary  intent  is  so  plainly  ap- 
parent that  it  cannot  be  misunderstood.  Porter's  Appeal,  45  Penu. 
St.  201;  Eby's  Appeal,  50  Penn.  St  311;  Tillman  v.  Davit,  95  N. 
Y.  17;  s.  c,  47  Am.  Rep.  1.  No  such  intent  is  even  suggested  by 
the  phraseology  of  the  will  in  this  case.  There  is  nothing  in  the 
language  of  the  testatrix  to  warrant  the  belief  that  she  intended  to 
use  the  word  "heirs"  in  any  other  than  its  well-settled  legal  signi- 
fication, meaning  those  who  upon  Edward's  decease  intestate  would 
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take  immediately  from  him  an  inheritable  estate.  The  heirs  of  a 
decedent  are  those  of  his  kindred  upon  whom  the  law,  imme- 
diately upon  his  decease,  oasts  the  estate  in  real  property,  and  the 
estate,  so  descending  to  the  heir,  is  called  the  inheritance.  2  Minor 
Inst.  453;  2  Bl.  Com.  201.  It  is  conceded  that  at  common  law 
neither  the  husband  or  the  wife  could  be  heir  to  the  other;  and 
while  onr  Intestate  Act  has  made  some  changes  in  the  interest  to 
which  a  widow  is  entitled  in  the  estate  of  her  deceased  husband, 
she  is  not  in  any  proper  sense  of  the  word  recognized  as  his  heir, 
except  perhaps  in  the  case  of  his  dying  without  "  known  heirs  or 
kindred  competent"  to  take,  in  which  event  alone  an  estate  of  in- 
heritance is  Tested  in  the  widow  under  the  tenth  section  of  the  act. 
In  all  other  contingencies  her  interest  in  her  husband's  estate  is 
unlike  that  of  an  heir.  While  she  acquires  an  interest  or  estate  in 
the  land,  and  not  a  mere  lien  thereon,  that  interest  is  of  a  special 
and  peculiar  nature,  essentially  different  from  the  estate  of  inherit- 
ance which  the  law  casts  upon  the  heir. 

For  reasons  thus  briefly  suggested,  we  think  the  conclusions  of 
the  learned  president  of  the  Orphans'  Court,  sitting  as  auditing 
judge,  are  correct;  that  under  his  mother's  will,  Edward  W.  Ryan 
had  merely  an  equitable  life  interest,  and  immediately  upon  his  de- 
cease the  remainder  in  fee  passed  absolutely  to  his  "  heirs,"  who, 
according  to  the  true  intent  and  meaning  of  the  will,  are  his  two 
surviving  sisters. 

The  decree  of  the  Orphans'  Court  is  reversed  at  the  oosts  of  the 
appellee;  and  it  is  now  considered  and  adjudged  that  the  decree  of. 
the  auditing  judge  be  affirmed. 

Decree  a  firmed. 


Hokkb  v.  Commonwealth. 

(iosp.no.  st.  an.) 

Statute— repeal 


A  statute  cannot  be  repealed  by  mere  dlanser,  but  only  expressly,  or  by  a  sub- 
sequent statute  neceaanrily  so  repugnant  that  the  two  cannot  stand  together. 

CONVICTION  of  illegally  selling  fireworks,  etc.     The  opinion 
states  the  case. 
Tot.  LI  — 66 
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4   David  W.  SeSert  and  Wm.  F.  Johnxon,  for  plaiutiff  in  error. 
Chat.  B.  McMiekael  and  Wm.  Helm*  West,  for  defendant  in  error. 

Trpnkiy,  J.  Upon  the  facts  admitted  and  points  reserved  the 
teal  question  is,  whether  or  not  section  4  of  the  act  of  August  26, 
1731,  entitled  "An  act  for  preventing  accidents  that  may  happen  by 
fire,"  has  been  repealed.  The  purpose  of  the  act  is  stated  thus: 
"  Whereas  much  mischief  may  happen  by  shooting  of  guns,  throw 
ing,  casting  and  firing  of  squibs,  serpents,  rockets,  and  other  fire- 
works, within  the  city  of  Philadelphia,  if  not  speedily  prevented. 
Be  it  therefore  enacted,  etc."  1  Cary  &  B.  Laws,  157.  By  the 
act  of  February  9,  1751,  provisions  similar  to  those  in  the  act  of 
1721  were  enacted  for  all  towns  and  boroughs  not  provided  for  in 
prior  statutes,  "  to  the  end  the  provisions  already  made  hy  oar 
law  for  preventing  accidents  which  may  happen  by  fire  in  the  city 
of  Philadelphia  and  several  other  boronghs  and  towns  within  this 
province,  may  be  made  more  generally  useful,  and  to  prevent, 
as  mnch  as  in  us  lies,  the  growing  sins  of  idleness,  drunkenness 
other  debaucheries,  too  frequent  among  us,  be  it  enacted,  etc" 
Id.  311. 

These  statutes  for  police  regulations  have  not  been  repealed  or  sup- 
plied by  legislation.  It  was  long  ago  settled  that  an  act  of  Parlia- 
ment cannot  be  repealed  by  non-uttr.  That  this  is  also  the  rule  in 
this  State  accords  with  reason  and  the  absence  of  authority  to  the 
contrary.  The  settled  rale  is,  that  a  statute  can  be  repealed  only  by 
express  provision  of  a  subsequent  law,  or  by  necessary  implication. 
To  repeal  by  implication  there  must  be  such  a  positive  repugnancy 
between  the  new  law  and  the  old,  that  they  cannot  stand  together, 
or  be  consistently  reconciled.  But  the  fact  of  non-nser  is  not  in 
the  case  —  the  point  is  whether  the  act  has  become  obsolete  or  re- 
pealed by  subsequent  enactments. 

Slavery  and  punishment  by  whipping  having  been  abolished  by 
law,  the  clause  of  the  act  providing  that  when  the  offender  is  a  slave 
and  refuses  to  pay  the  forfeiture,  he  shall  be  publicly  whipped,  it 
necessarily  repealed.  The  act  of  March  23,  1865,  P.  L.  744,  mata 
it  unlawful  for  any  person  to  manufacture  any  pyrotechnics,  fire- 
works, cartridges  or  ammunition  in  the  built-up  part  of  the  city  of 
Philadelphia.  Therefore  the  act  of  1731  is  so  far  repealed  that 
tin:  license  of  the  governor  will  not  authorize  the  manufacture  ot 
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tqnibe,  rookets  or  other  fireworks  in  the  built-up  parts  of  the  city. 
Only  ao  far  as  the  later  statutes  are  positively  repugnant  to  the 
prior  do  they  operate  as  a  repeal. 

It  is  urged  that  section  44  of  the  act  of  February  2,  185-1,  P.  L. 
44,  authorises  the  city  councils  to  declare  what  laws  have  become 
obsolete  by  said  act  of  1864,  and  that  the  councils  hare  declared 
that  the  act  of  1781  is  obsolete.  Whether  or  not  the  oity  councils 
*  may  annul  a  statute  is  not  involved  in  this  action,  for  no  ordinance 
has  been  shown  whereby  they  attempted  to  exercise  suoh  power. 

And  it  is  also  urged  that  the  act  of  1721  is  superseded  by  the 
eta  t  a  tea  relating  to  the  raising  of  revenue  by  imposing  duties  or 
taxes  on  manufacturers  and  venders  of  merchandise.  These  laws 
provide  for  appraisement,  license,  and  collection  of  the  tax.  They 
make  no  business  or  sale  lawful  which  was  before  unlawful  —  they 
authorise  no  manufacture  or  sale  which  is  prohibited  by  any  other 
statute.  They  do  not  repeal  or  supersede  any  special  or  local  stat- 
ute regulating  or  prohibiting  the  sale  of  spirituous  liquors,  gunpow- 
der, fireworks,  petroleum,  oleomargarine,  or  other  article  of  mer- 
chandise. Whether  the  special  or  local  act  which  regulates  or 
prohibits  the  sale  of  any  article  of  merchandise  is  prior  or  subse- 
quent to  the  general  tax  law  is  immaterial,  its  operation  is  unaffected 
by  the  general  statutes  for  raising  revenue. 

Mbrcub,  0.  J.,  dissented.  Judgment  affirmed. 


Townsend's  Appeal. 

(MS  raoo.  St.  m> 
Vm  —  Ugae^  —  interutoa. 


A  PPEAL  from  Probate  Court.     The  opinion  states  the  point. 

'   /.  Cooke  Longstreth,  for  appellant. 

Geo.  P.  Rich  and  Maytr  Sulzberger,  for  appellees. 

Stxbbbtt,  J.  After  ordering  her  executors  to  sell  at  public  or 
private  sale,  according  to  the  best  of  their  judgment  and  discretion, 
all  her  real  estate,  and  authorising  them,  in  like  manner,  to  sell. 
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assign  and  transfer  all  or  any  part  of  her  personal  property,  the 
testatrix  directed  them,  ont  of  the  proceeds,  to  pay  over  to  trustees, 
one  of  whom  was  also  an  execntor,  the  sum  of  924,000,  in  trust  to 
invest  the  same  "  in  good,  safe  interest-bearing  securities,  and  the 
same  to  sell  and  change  from  time  to  time  as  they  may  see  fit,  and 
to  collect  and  receive  the  interest,  dividends  and  income  thereof, 
and  the  same  either  to  pay  over  to,  or  apply  and  appropriate  to  and 
for  the  maintenance,  education  and  support  of"  the  appellees,  chil- 
dren of  her  deceased  niece,  "  in  equal  shares  and  proportions  for  and 
daring  their  respective  natural  lives,  and  with  authority  to  pay  the 
same  to  the  guardians  of  such  as  are  minors,"  etc  She  farther 
authorized  her  executors,  in  payment  of  this  and  other  legacies,  to 
transfer  securities  and  investments  belonging  to  her  estate.  At  the 
time  of  her  decease,  testatrix  owned  interest-bearing  securities  and 
investments  ample  for  that  purpose,  and  in  payment  of  the  legacy, 
appellants  transferred  a  portion  of  these  securities,  on  which  interest 
had  accrued  daring  the  year  next  after  her  decease,  and  was  received 
by  them.  Claiming  that  the  appellees  were  not  entitled  to  interest 
on  the  legacy  during  that  period,  the  appellants  retained  for  the 
benefit  of  the  residuary  estate,  the  interest  thus  collected  by  them 
on  the  securities  transferred  to  the  trustees,  and  thus  arose  the  par- 
amount question  in  the  case,  viz.,  whether  the  legacy  in  trust  for 
the  maintenance,  education  and  support  of  the  cestui*  que  truatent 
bears  interest  from  the  decease  of  testatrix  or  only  from  the  expira- 
tion of  a  year  thereafter.  On  the  authority  of  BilyanFa  Batata,  5 
W.  &  S.  30,  and  kindred  cases,  the  learned  president  of  the  Orphans' 
Court  sustained  the  contention  of  the  appellees,  and  in  this  we  think 
he  was  right.  The  general  rule  undoubtedly  is  that  pecuniary  lega- 
cies are  not  payable  until  a  year  after  the  testator's  death,  and  in 
the  mean  time  do  nut  bear  interest,  but  to  this  there  are  some  well- 
recognized  exceptions,  such  as  a  legacy  by  a  parent  to  his  child,  or  by 
one  in  loco  parentis,  by  way  of  maintenance,  where  the  possession 
of  the  principal  is  deferred;  a  legacy  to  a  widow  in  lieu  of  dower, 
where  no  other  means  for  her  support  is  provided,  and  also  when 
interest  in  the  nature  of  an  annuity  is  given,  if  by  implication  from 
the  terms  of  the  instrument,  the  legacy  is  given  for  support  Cook* 
v.  Meeker,  36  N.  T.  15.  In  this  case  it  is  said,  when  a  sum  is  left 
in  trust  with  direction  that  the  interest  and  income  shall  be  applied 
to  the  use  of  a  person,  such  person  is  entitled  to  the  interest  thereof 
from  the  date  of  the  testator's  decease,  especially  when  it  appears  to 
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have  been  the  intent  of  the  testator  that  the  legacy  should  be  paid 
by  a  transfer  of  securities  bearing  interest  at  the  time  of  his  death. 
Under  such  circumstances,  all  the  authorities  concur  in  holding  that 
the  accruing  interest  upon  the  securities,  from  the  time  of  testator's 
death,  should  go  to  the  use  and  maintenance  of  the  beneficiary. 
In  the  case  before  us,  the  clearly  expressed  intention  of  the  testa- 
trix was  to  provide  maintenance,  education  and  support  for  the 
children  of  her  deceased  niece,  and  there  appears  to  be  no  reason 
why  it  should  not  be  carried  oat.  It  is  no  answer  to  say  they  are 
too  remotely  related  to  her.  There  is  nothing  to  prevent  a  testator 
from  providing  for  the  maintenance  and  education  of  strangers  to 
his  blood,  whether  they  be  infants  or  adults.  If  his  intention  so  to 
do  is  clearly  and  unequivocally  expressed  it  should  be  respected. 
We  have  no  doubt  it  was  the  intention  of  the  testatrix  in  this  case 
that  her  beneficiaries  should  enjoy  the  benefit  of  the  means  provided 
tor  their  maintenance  and  education,  immediately  upon  her  decease, 
and  not  be  postponed  for  a  year  or  two  thereafter,  and  upon  that 
ground,  if  no  other,  the  decision  of  the  court  below  as  to  the  ques- 
tion of  interest  should  be  sustained. 

The  appellees  are  not  concluded  by  the  confirmation  of  the  execu- 
tors'account  or  distribution  of  the  small  balance  then  in  their  hands. 
The  claim  that  is  now  urged  was  not  then  presented  nor  passed  upon 
in  that  proceeding.  Nor  are  they  concluded  by  the  dismissal  of 
their  petition  for  review.  That  was  expressly  done  without  preju- 
dice to  their  rights,  if  any  they  had,  in  another  form  of  proceeding. 
The  entire  estate  of  testatrix,  both  real  and  personal,  was  made  a 
fond  for  payment  of  the  legacy  in  question.  The  former  was  not 
sold  by  the  executors,  for  the  reason  that  they  as  residuary  legatees 
elected,  as  they  had  a  right  to  do,  to  take  the  land  instead  of  the 
proceeds  thereof,  but  that  did  not  relieve  the  real  estate  in  their 
hands  from  the  burden  imposed  upon  it  by  testatrix. 

Having  rightly  sustained  the  claim  of  appellees  to  interest  on  the 
legacy,  from  the  date  of  testatrix's  decease,  the  learned  judge  was 
dearly  right  as  to  the  proper  mode  of  enforcing  payment.  The 
petition,  it  is  true,  was  informal  and  irregular,  but  it  was  amend- 
able, and  he  had  a  right  to  treat  it  as  amended. 

There  appears  to  he  no  error  in  the  decree,  or  in  any  of  the  pro- 
ceedings leading  thereto,  that  requires  correction. 
Decree  affirmed  and  appeal  dismissed  at  the  costs  of  appellants. 
Decree  affirmed. 
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(UK  Pens.  Bt.  SH.) 

G\ft —  hiuband  to  iBtft—icife'ttfrnKtgi- 

WTiero  a  wifo  deposited  monej  of  her  husband,  ifHirif'g  niainlj  of  harov> 
earnings,  In*  savings  bank  In  her  own  name,  wlthont  his  knowledge  held, 
not  a  gift,  bnt  to  belong  to  the  husband. 

1  PPEAL  from  Probate  Court     The  opinion  states  the  case. 

0.  A.  Oatet  and  H.  P.  Bayne,  for  appellant. 
John  Lynch  and  H.  W.  Pabtm,  for  appellees. 

PaXSOH,  J.  The  money  in  controversy  was  the  money  of  the 
husband,  and  the  fact  that  his  wife  helped  him  to  earn  it  does  not 
make  any  difference.  It  is  settled  by  authority  that  the  earnings 
of  the  wife  belong  to  the  husband  save  in  certain  exceptional  cases 
specified  in  various  acts  of  assembly.  Unless  therefore  it  can  be 
shown  that  there  was  a  gift  of  the  money  by  the  appellant  to  his 
wife,  the  decree  of  the  court  below  cannot  be  sustained. 

In  the  report  of  audit  the  learned  judge  came  to  the  conclusion 
that  it  was  a  gift,  and  iu  his  opinion  upon  the  exception  says ; 
"  Was  it  a  gift?  Why  not  conclude  that  it  was?  What  is  there 
unreasonable  about  it?  "  We  answer  that  we  cannot  conclnde  it  was  ■ 
gift  because  there  was  no  evidence  of  it  and  money  which  confessedly 
belongs  to  a  man  oannot  be  taken  from  him  without  evidence. 

We  do  not  differ  from  the  learned  judge  as  to  any  of  the  facts 
found,  bat  we  cannot  concur  in  his  deductions  from  those  facts. 
The  reasons  upon  which  he  based  his  conclusions  may  be  summa- 
rised as  follows  :  That  the  business  was  carried  on  at  the  old  place 
of  business  of  the  wife;  that  it  was  chiefly  through  her  skill,  indus- 
try, and  economy,  aided  by  her  friends,  that  the  money  was  acq  aired; 
that  he  had  a  special  deposit  of  his  own,  and  that  she  did  not  con- 
ceal from  him  the  fact  that  she  was  keeping  the  particular  deposit 
in  question  in  her  own  name;  that  immediately  after  her  death  he 
inquired  for  the  savings  bank  book  and  said  to  the  daughter  some- 
thing about  the  money  of  right  should  belong  to  him ;  and  lastly, 
assuming  that  he  knew  the  fact  of  deposit  in  her  own  name,  he 
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ooold  not  have  placed  the  fund  more  completely  under  her  control 
and  exclusive  possession.  > 

Upon  snch  weak  and  inconclusive  facts  as  these,  we  are  asked  to 
hold  that  the  appellant  intended  that  the  amount  of  this  deposit 
•4,840.73,  by  far  the  larger  part  of  his  estate,  should  become  the 
absolute  property  of  his  wife,  so  as  to  be  entirely  beyond  his  con- 
trol, and  go  to  her  next  of  kin  in  case  of  her  death.  There  is  no 
evidence  that  he  knew  of  this  deposit  in  his  wife's  name  until  after 
her  death;  there  is  evidence  that  he  was  an  ignorant  man  and  could 
neither  read  nor  write;  that  his  wife  woe  an  active  business  woman; 
that  she  attended  to  the  shop,  kept  the  books,  and  did  most  of  the 
bank  business-  Even  had  the  fact  been  that  the  proceeds  of  the 
business  were  kept  by  his  wife  in  her  own  name  with  his  knowl- 
edge, it  would  afford  no  presumption  under  the  circumstances  that 
he  intended  an  irrevocable  gift  to  her  of  the  money.  Her  posses' 
■ion  of  it  was  his  possession,  as  much  so  as  if  she  had  kept  the 
money  in  a  safe  or  a  bureau  instead  of  in  the  bank.  It  is  a  com- 
mon thing  in  every-day  experience  for  a  woman  to  have  the  pos- 
session and  control  of  her  husband's  money  and  the  husband  of  the 
wife's,  and  if  from  snch  fact  we  were  to  draw  the  conclusion  that 
the  custodian  was  the  owner  of  the  money,  it  would  lead  to  unex- 
pected results.  But  in  this  case  there  is  no  satisfactory  evidence 
that  be  even  knew  the  deposit  was  in  his  wife's  name;  on  the  con- 
trary, the  presumptions  are  all  the  other  way.  And  as  before  ob- 
served, no  matter  how  much  the  wife's  aid  may  have  contributed  to 
make  the  money,  that  circumstance  did  not  change  the  fact  of  its 
ownership,  nor  does  it  raise  any  presumption  of  a  gift,  while  the 
claim  he  made  when  inquiring  for  the  bank-book  tends  to  negative 
such  presumption. 

That  the  mere  possession  of  money  by  the  wife  is  not  sufficient 
evidence  of  her  ownership  was  settled  by  Parvin  v.  Capewall,  45 
Penn.  St.  89,  where  it  was  said  :  "  A  mere  gift  of  money  to  a  wife 
is  not  a  settlement  of  it  as  her  separate  estate,  for  it  may  be  for  safe 
keeping  and  deposit,  without  any  intention  to  divest  the  husband's 
title.  And  her  possession  of  funds  ordinarily  implies  no  more  than 
that  she  is  holding  them  for  her  husband."  This  is  settled  law, 
and  is  peculiarly  applicable  to  this  case.  There  is  not  a  scintilla  of 
proof  of  any  intention  of  the  appellant  to  make  agift  of  this  money; 
nothing  can  be  implied  from  the  facts  beyond  a  mere  custody 
thereof  on  the  part  of  the  wife. 
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The  cues  cited  by  the  learned  judge  do  not  sustain  his  con- 
clusions, fforr'a  Appeal,  5  W.  &  S.,  494,  was  a  case  in  which 
there  was  strong  evidence  of  a  gift  and  this  court  said:  "  Bnt  sncb 
gift  must  be  established  by  clear  and  convincing  proof,  not  only  of 
the  act  of  donation  and  delivery,  but  of  her  separate  custody  of  it." 
The  same  doctrine  is  held  in  Tripner  f.  Abrahams,  47  Penn.  St. 
220.  In  Bachman  v.  KiUinger,  55  Penn.  St  414,  it  was  held  that 
the  possession  by  the  wife  of  the  husband's  moneys,  security  and 
property  is  very  slight  evidence  of  the  transfer  of  the  ownership, 
and  his  possession  of  her  chattels  onght  to  be  considered  still  less 
evidence  of  title  in  him.  In  Crawford't  Appeal,  61  Penn.  Si  52, 
the  husband  informed  his  wife  that  he  had  added  $3,000  to  her 
money;  he  directed  his  clerk  to  credit  her  in  his  books  with  the 
43,000  as  cash  received  from  her,  and  it  was  done.  He  credited 
her  regularly  with  the  interest  of  that  sum  in  connection  with  the 
other  soma  belonging  to  her  until  his  death.  Held,  that  this  was 
an  executed  gift  followed  by  an  express  trust  for  his  wife  and  pay- 
able to  her  from  his  estate,  bntthat  it  could  not  be  supported  as  s 
debt.  In  addition  it  appeared  that  the  husband  had  that  amount 
of  his  wife's  money  in  his  possession.  Here,  there  was  a  plain  in- 
tent to  make  a  gift  followed  by  a  positive  unequivocal  act.  Bat 
where  there  is  a  mere  permissive  act,  such  as  to  allow  the  wife  to  be 
a  custodian  of  his  money,  I  know  of  no  case  in  which  it  has  been 
held  that  a  gift  can  be  implied  from  such  act. 

We  need  not  pursue  the  subject  further.  We  can  see  nothing  in 
the  case  from  which  a  gift  of  this  money  by  the  husband  to  the 
wife  can  be  reasonably  implied. 

The  money  appears  to  have  been  received  by  the  administrator 
from  the  cashier  with  the  understanding  that  the  question  of  owner- 
ship  shonld  be  settled  in  the  Orphans'  Court  upon  distribution. 
There  also  appears  to  be  a  proceeding  pending  in  the  Orphans' 
Court  to  strike  this  item  from  the  administration  account.  As  the 
money  has  actually  gone  into  the  estate  of  the  wife,  we  may  treat 
the  appellant  as  her  creditor,  and  to  prevent  circuity  of  action  we 
have  concluded  to  dispose  of  the  main  question  upon  this  appeal. 

The  decree  is  reversed  at  the  costs  of  the  appellees,  and  it  is 
ordered  that  the  deposit  less  the  amount  due  the  attaching  crediton 
be  paid  to  appellant. 
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Bank  —  action  on  cheek — acceptance 

A  Ixuik  is  not  liable  to  an  action  npon  a  cheek   drawn  upon  It  by  a  depositor 
nnlees  It  has  accepted  it,  and  acceptance  1*  a  question  of  fact.* 

ACTION  on  check.     The  opinion  states  the  caw.     The  plaintiff 
hod  judgment  below. 

J.  A.  Cake,  for  plaintiff  in  error. 

Sharp,  Allmnan  and  George  Hill  £  Son,  for  defendant  in  error. 

(tbexn,  J.  The  learned  court  below  left  to  the  jury  the  question 
whether  the  defendant  bank  had  accepted  the  check  upon  which 
the  suit  was  brought.  This  is  necessarily  a  question  of  fact  and 
was  therefore  proper  for  the  determination  of  the  jury  unless  it  can 
be  truly  said  there  was  no  evidence  of  acceptance.  The  action  of 
the  court  in  submitting  the  question,  constitutes  the  substance  of 
the  only  two  errors  assigned.  It  is  contended  on  behalf  of  the  bank 
that  the  only  modes  of  acceptance  which  would  bind  the  bank  by  a 
legal  obligation  to  the  holder,  are  a  certification  of  the  check  or 
charging  it  to  the  account  of  the  drawer.  Certainly,  this  proposi- 
tion is  too  broadly  stated,  and  cannot  be  sound,  since  it  would  ex- 
elude  the  case  of  an  express  acceptance  in  words,  and  also  a  reten- 
tion of  the  check  and  a  positive  promise  to  pay  it.  The  case  of 
Baiile  T,  Millard,  10  Wall.  162,  relied  upon  by  the  bank  does  not 
decide  that  certifying  and  charging  np  the  check  are  the  only  modes 
of  acceptance,  but  simply  that  those  modes  will  impose  an  obliga- 
tion upon  the  bank  to  pay  the  holder.  In  this  case  the  bank  re- 
ceived the  check  by  mail  from  another  bank  with  which  it  had  been 
deposited  for  collection.  It  was  dated  March  5,  1875,  and  was  re- 
ceived the  morning  following  by  the  defendant  bank.  There  was 
more  than  enough  money  to  pay  it  to  the  credit  of  the  drawer  of 
the  check  at  that  time  and  continuously  thereafter  until  March  10th. 
The  check  was  retained  by  the  defendant  bank  until  the  10th,  when 

*  See  to  same  effect,  CreecUng  v.  Bloonubury  Nat.  Bk,  (+6  X.  J.  L.  365),  50  Am. 
Rep.  417. 
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it  was  protested  in  consequence  of  a  letter  from  the  drawer,  an  in- 
surance company,  directing  the  defendant  not  to  pay  the  check. 
This  letter  was  written  on  the  8th  and  received  on  the  9th  of  March, 
and  the  next  day  the  check  was  protested.  The  letter  from  the 
collecting  bank  which  inclosed  the  check  in  Bait,  and  another,  con- 
tained the  following  direction,  "  Do  not  hold  collections.  Retain 
promptly  if  not  paid."  The  evidence  also  showed  that  the  defend- 
ant bank  was  very  short  of  actual  money  in  hand  about  that  tune, 
often  being  obliged  to  borrow  small  sums,  fifty  to  a  hundred  dol- 
lars, to  meet  current  demands.  In  these  circumstances  the  ques- 
tion is,  was  there  any  evidence  of  acceptance  of  the  check  in  soil 
by  the  defendant  bank?  If  there  was,  the  ruling  of  the  court  be- 
low was  correct.  It  seems  to  us  the  facts  in  evidence  were  highly 
convincing  proof  of  the  fact  of  acceptance.  Bank  checks  are  pay- 
able on  demand  upon  mere  presentation.  They  constitute  by  far 
the  largest  part  of  the  practical  currency  of  the  business  world,  and 
are  of  the  greatest  possible  consequence  in  commercial  transactions. 
A  bank  is  not  bound,  by  a  legal  obligation  to  the  holder,  to  pay  or 
accept  a  check  drawn  by  a  depositor,  although  there  may  be  funds 
of  the  drawer  sufficient  for  the  purpose  of  his  credit  at  the  time  of 
presentment  Bat  if  it  does  not  pay  or  accept,  it  is  bound  to  refuse. 
It  has  no  right  to  receive  and  keep  the  check  indefinitely,  thereby 
leaving  the  holder  to  suppose  that  it  has  accepted  the  check  and 
assumed  its  payment.  In  Morse  Banking,  248,  it  is  said:  "The 
bank  has  no  right  to  defer  the  payment  with  the  intention  of  mak- 
ing or  refusing  it  at  a  later  hour,  according  aa  it  shall  be  influenced 
by  subsequent  occurrences.  If  payment  is  demanded  at  noon  upon 
a  check  which  the  depositor's  unincumbered  balance  at  that  hour  is 
sufficient  to  pay  in  full,  the  obligation  of  the  bank  to  pay  it  in  full 
is  at  once  mature  and  perfect." 

In  the  cases  of  EUaby  v.  Williams,  5  B.  &  Aid.  815,  and  Boyd*. 
Emmerson,  2  Ad.  &  Ell.  184,  it  was  held  that  where  the  check  mi 
drawn  upon  the  persons  who  were  bankers  both  for  the  drawer  and 
the  payee,  the  bankers  were  entitled  to  one  day's  time  to  determine 
whether  they  were  in  funds  with  which  to  pay  the  check,  and  that 
by  giving  notice  of  refusal  on  the  following  day,  they  were  relieved 
from  liability  merely  on  the  ground  that  they  had  retained  the 
check  for  the  one  day.  These  rulings  were  put  expressly  upon  the 
ground  that  the  bankers  were  the  agents  of  the  payee  to  recek* 
payment  m>  soon  as  the  money  could  be  collected,  and  were  then' 
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tore  entitled  to  the  usual  time  allowed  to  collecting  agents.  In  the 
first  of  the  cases  cited  the  check  was  paid  in  without  anything 
being  said,  or  any  entry  made,  but  there  was  a  recovery  notwith- 
standing a  notice  of  refusal  given  the  next  day,  because  during  the 
day  sufficient  funds  were  paid  in  by  the  drawer  to  make  the  check 
good,  and  it  was  held  to  be  the  duty  of  the  bankers,  as  the  payees' 
agents,  having  retained  the  cheek  to  apply  the  first  moneys  coming 
in,  to  its  payment.  In  the  second  case  there  was  no  recovery, 
because  the  bankers  were  not  placed  in  funds  by  the  end  of  the  day, 
and  they  gave  notice  of  refusal  the  nest  day,  and  this  was  held  to 
be  in  sufficient  time  to  relieve  them  from  liability  on  the  mere 
ground,  of  delay  in  giving  the  notice.  But  in  neither  of  these  cases 
was  it  intimated  that  a  delay  of  more  than  one  day  would  have  been 
tolerated,  whether  the  bankers  were  in  funds  or  not.  In  our  own 
recent  case  of  Sat/lor  v.  Buthong,  100  Penn.  St.  23;  s.  c,  4fi  Am. 
Rep.  353,  it  was  held  that  an  acceptance  of  the  cheek  might  be 
implied  from  the  circumstance  that  in  Bottling  the  drawer's  account, 
the  drawees  retained  an  amount  sufficient  to  meet  the  outstanding 
check  drawn  in  favor  of  the  plaintiff. 

In  the  present  case  it  is  not  pretended  there  was  any  refusal  of 
the  check  at  the  time  of  its  presentment,  or  for  several  days  there- 
after. The  depositor's  account  was  much  more  than  good  for  the 
amount  of  the  check  during  all  that  time.  Both  the  holder  and 
the  collecting  bank  might  well  have  inferred  the  check  was  or 
would  be  paid.  The  delay  in  actual  payment  was  easily  accounted 
for,  both  by  the  way  in  which  the  defendant  bank  usually  paid  such 
checks,  and  by  the  fact  that  it  was  short  of  money  at  that  time. 
The  delay  therefore  was  entirely  consistent  with  an  acceptance, 
and  was  quite  inconsistent  with  a  refusal,  since  if  a  refusal  was 
intended,  notice  would  naturally,  and  ought  legally,  to  have  been 
given  at  once,  either  on  the  same,  or  at  the  farthest,  the  next  day. 
An  acceptance  was  therefore  the  natural  inference  from  all  the 
facts,  and  the  court  was  right  in  submitting,  and  the  jury  in  find- 
ing, the  fact  of  acceptance. 

Judgment  affirmed. 
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Where  premises  are  insured  to  the  owner,  and  bis  tenant  increases  the  risk, 
without  consent  of  the  insurer,  and  a  loss  occurs  while  the  hah  is  bo  increased 
the  Ignorance  of  the  owner  that  the  risk  has  been  increased  is  no  defense  to 
a  condition  for  forfeiture. 

ACTION  on  policy  of  fire  insurance.     The  opinion  states  the 
case.     The  defendant  had  judgment  below. 

Chris.  Q.  Furit  and  J.  B.  Foungman,  for  plaintiff  in  error. 

,7mm  Merrill  and  H.  W.  Walton,  for  defendant  in  error. 

Gobdon,  J.  It  is  a  very  plain  proposition  and  one  that  ordinarily 
will  not  be  disputed,  that  where  a  man  makes  an  agreement  with 
another,  he  should  himself  comply  with  its  terms  and  conditions  if 
he  would  insist  upon  a  compliance  on  the  part,  of  him  with  whom 
he  has  contracted.  Following  a  rale  of  this  kind,  it  was  held  in 
the  case  of  McClure  v.  Wntertown  Fire  Insurance  Company,  90 
Penn.  St.  277,  that  when  a  condition  in  a  policy  is  unambiguous,  the 
insured  cannot  avoid  a  compliance  with  its  terms,  by  showing  an 
honest  though  unsuccessful  effort  to  comply  therewith.  In  the  case 
in  hand  there  can  be  no  doubt  that  the  condition  upon  which  the 
defense  was  rested,  was  both  reasonable  and  unambiguous.  The 
company,  for  a  fixed  price,  insured  the  building  as  it  was  flt 
the  date  of  the  policy;  it  took  upon  itself  that  hazard  and  none 
other,  and  to  avoid  all  dispute  as  to  what  it  did  insure,  the  condition 
was  introduced  that  if  the  risk  was  increased  by  the  erection  or 
occupation  of  neighboring  buildings,  or  by  any  means  whatever, 
without  the  assent  of  the  company,  the  policy  should  be  void,  and 
subject  to  this  condition  the  plaintiff  accepted  this  policy.  There 
is  no  doubt  about  the  just  and  binding  character  of  this  contract, 
and  if  the  insured  did  in  fact  without  the  assent  of  the  insurer, 
either  by  himself  or  tenant,  do  any  thing  to  increase  the  risk,  ^he 
contract  was  violated  and  he  must  bear  the  consequences.  Whether 
the  risk  of  fire  was  increased  by  the  temporary  use  of  the  strain 
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thresher  at  the  barn,  was  a  question  properly  submitted  to  the  jury 
and  at  that  submission  there  can  be  justly  no  complaint.  The  argu- 
ment however  is,  that  with  the  use  and  employment  of  this  steam 
engine  the  plaintiff  had  nothing  to  do,  bat  that  it  was  hired  and 
need,  without  his  knowledge  and  assent,  by  Solomon  Tyce,  his  tenant. 
Bnt  we  do  not  understand  that  the  indiscretion  of  Long's  tenant  was 
one  of  the  risks  which  the  defendant  took  upon  itself,  and  if  not 
we  cannot  see  how  it  can  be  made  liable  therefor.  In  this  particular 
the  case  is  very  like  that  of  IHehl  V.  Adams  County  Mutual  In- 
surancn  Co.,  58  Penn.  St.  448.  In  that  case  the  tenant,  without  the 
acquiescence  or  assent  of  his '  landlord,  had  increased  the  risk  of 
the  insured  premises  by  the  erection  of  steam  works  on  a  public 
alley  adjacent  thereto;  held,  that  the  fact  that  the  erection  was  by 
the  tenant  was  no  excuse  for  an  infringement  of  the  covenants  in 
the  policy;  that  the  possession  of  the  tenant  was  the  possession  of 
the  lessor;  that  he  continued  to  be  the  insured  party,  and  that  the 
covenants  he  entered  into  when  his  property  was  insured  continued 
whether  he  occupied  it  personally  or  by  his  tenant. 

This  case  is  so  nearly  like  the  one  in  hand  that  the  one  may  be 
regarded  as  ruling  the  other.  The  principal  difference  is  that  in 
the  one  the  erection  was  permanent,  but  was  not  the  cause  of  the 
fire  which  destroyed  the  insured  building;  in  the  other  the  erection 
was  temporary  bnt  caused  the  loss.  Now  let  itbe  that  this  temporary 
use  only  suspended  the  policy  during  the  time  the  thresher  was  in 
operation,  yet  as  the  loss  occurred  during  that  timo  the  effect  is  the 
same  as  though  the  objectionable  structure  had  been  permanent. 
Nor  does  the  landlord's  knowledge  of  the  act  of  the  tenant  form  a 
material  element  of  the  case;  as  we  have  seen  from  the  case  above 
cited,  the  violation  by  the  tenant  is  legally  a  violation  by  the  lessor. 
Furthermore  the  condition  is  not  limited  to  an  act  personal  or  per- 
missive on  the  part  of  the  insured,  but  the  provision  ia  that  the 
premises  shall  not  be  occupied  or  used  so  as  to  increase  the  risk,  and 
it  therefore  became  Long's  duty  to  see  that  they  were  not  so  used. 
Judgment  affirmed. 
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Criminal  tow  —  trial  —  conduct  of  jury. 

After  the  retirement  of  the  jury  on  a  murder  trial,  one  of  them  was  taken  very 
ill;  he  was  put  in  bed  ta  a  communicating  room,  a  physician  was  summoned, 
who  attended  Mm  there,  not  speaking  to  the  others  at  all,  nor  to  him  on  the 
subject  of  the  trial.  It  appearing  that  the  prisoner  unstained  do  injury,  Mi 
that  a  verdict  of  guilty  was  not  vitiated. 


c 


ONVICTION  of  murder.  The  head-note  states  the  case.  The 
court  below  said:  "  Long  ago,  in  the  year  1822,  our  Supreme 
Court  held  that  cases  of  absolute  necessity  might  arise  where  the 
court  might  discharge  a  jury,  even  in  a  homicide  case.  Said  Tilgh- 
man,  0.  J. :  '  There  is,  indeed,  one  principle  which  cannot  be  con- 
tradicted, and  that  ia,  that  the  jury  may  be  discharged  in  cases  of 
absolute  necessity;  but  what  constitutes  that  necessity  has  been  as- 
certained only  in  the  particular  cases  that  have  arisen: '  Ganmtin- 
wealth  t.  Cook,  6  S.  &  R.  57g;  9  Am.  Dec.  165.  OommonweaUh  v. 
Clue,  3  Bawle,  497,  follows  the  lead  of  the  above  cited  case,  and 
while  the  prisoner  was  in  that  cause  discharged,  it  was  because 
temporary  exhaustion  might  have  been  relieved  by  appropriate 
nourishment.  It  is  a  curious  fact  that,  in  this  very  case,  '  a  respect- 
able physician '  was  ordered  to  visit  the  indisposed  juror;  it  does 
not  appear  that  he  was  sworn,  and  no  objection  whatever  was  taken 
to  the  visit. 

"  In  Priffer  v.  Commonwealth,  15  Penn.  St.  468,  the  jurors  under 
an  agreement  of  counsel,  did  not  only  actually  separate,  but  went 
to  their  homes  for  days  together. 

' '  My  brother,  Allison,  P.  J.,  speaking  for  the  court  of  which  I 
was  a  member,  declared,  that  while  separation  of  the  jurors  after 
they  had  been  sworn  in  a  capital  case,  will  authorize  the  court  to 
set  aside  a  verdict,  the  separation  must  be  clear  and  substantia 
Commonwealth  v.  Thompson,  1  Phila.  815. 

"From  an  examination  and  study  of  these  authorities,  we  may 
deduce  the  following  principles,  by  which  we  must  be  guided: 

"  A  necessity  may  exist  which  is  so  overwhelming  that  the  court 
may  actually  liscbarge  the  jury,  and  remand  a  prisoner  for  another 
(rial. 
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"  True,  the  case  must  be  an  extreme  one,  or  the  prisoner,  by  an 
improvident  act  of  the  court,  may  himself  be  discharged,  and  just 
because  this  is  the  law,  a  fortiori,  a  minor  necessity  may  also  exist 
which  requires  the  court  to  attend  to  and  if  possible  relieve  the 
physical  wants  of  a  juror,  because  the  necessity  may  become  evi- 
dent, and  yet  not  such  as  would  warrant  a  discharge  of  the  jury. 
What  this  necessity  may  be  depends  entirety  upon  the  facts  of  each 
case.  If  the  court  is  in  session,  of  course  the  presiding  judge  mast 
be  appealed  to,  and  so,  also,  if  he  is  within  calling  distance. 

"  Suppose  however  upon  a  Sunday,  the  judge  cannot  reach  the 
court  room  in  lees  than  half  an  hour,  must  a  juror,  apparently  ex- 
tremely sick  (as  in  this  case),  die?  A  fit  of  indigestion  may  be 
rapidly  relieved,  but  cases  on  record  prove  that  it  may  also  speedily 
prove  fatal. 

"  The  true  and  common  sense  rule  would  seem  to  be,  that  the 
officers  must  at  once  act,  subject  to  the  general  orders  of  the  court, 
and  also  to  the  necessity  of  the  case.  If  it  appears  at  anytime  that 
by  mere  negligence  the  thing  was  permitted,  or  by  artifice  an  effort 
is  made  to  circumvent  justice,  or  that  no  necessity  existed,  or  that, 
even  in  this  last  case,  the  juror  or  jurors,  officers  or  physicians 
conversed  about  the  case  on  trial,  the  verdict  should  at  once  be  Bet 
aside.  I  would  also  require,  in  every  case,  affirmative  evidence, 
under  oath,  of  every  fact  which  would  justify  the  interference  of 
the  officer  and  physician,  the  absence  of  any  conversation,  except 
concerning  the  health  of  the  juror,  and  the  presence  of  what  at 
least  appeared  to  be  an  overwhelming  necessity. 

"  Tested  by  these  stringent  rules,  I  am  satisfied  that  nothing  was 
done  in  this  case  which  I  would  not  have  specially  ordered  if  I  had 
known  of  the  facts,  and  that  every  material  circumstance  has  been 
established  in  open  court,  by  an  oath,  which  justified  the  visit  to 
the  juror  in  the  room  in  which  he  was  confined  in  bed.  I  am  not 
willing,  for  the  cause  assigned,  to  set  aside  this  verdict.  No  legal 
separation  took  place,  and  there  was  no  misconduct  of  a  '  stranger  * 
in  the  jury  room,  and  what  is  more  important,  there  is  here  no 
stretch  of  judicial  authority,  and  no  injustice  whatever,  in  the 
slightest  degree,  done  to  the  prisoner." 

Edmund  Randall,  for  plaintiff  in  error. 

Qtorge  8.  Graham,  district-attorney,  for  Commonwealth,  defend- 
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Meecuh,  C.  J.  [Omitting  minor  points.]  No  such  separation 
of  the  jury  was  shown  us  to  establish  any  misconduct  or  to  de- 
prive the  prisoner  of  any  right  guaranteed  to  him  by  the  Constitu- 
tion. Conceding  the  attendance  of  the  physician  on  the  sick  juror 
without  the  knowledge  and  order  of  the  court  was  wrong;  farther 
conceding  that  a  presumption  thereby  arose  which  the  Common- 
wealth must  remove;  yet  it  is  clearly  proved,  without  contradic- 
tion and  beyond  all  doubt,  that  nothing  was  said  or  done  which 
had  the  slightest  tendency  to  prejudice  the  rights  of  the  prisoner. 

The  judgment  is  affirmed;  and  it  is  ordered  that  the  record  be 
remitted  to  said  Conrt  of  Oyer  and  Terminer  for  the  purpose  of 
carrying  the  sentence  into  execution. 

Judgment  ajjt 
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ACTION  on  a  promissory  note.     The  opinion  states  the  point 
The  defendant  had  judgment  below. 

Jonah  Funck  A  Son,  for  plaintiff  in  error. 

W.  M.  Dorr,  for  defendant  in  error. 

Stbebxtt,  J.  No  principle  of  the  law  merchant  is  better  settled 
than  that  demand  and  notice  of  the  non-payment  of  a  negotiable 
note  may  be  waived  by  the  indorser,  either  orally  or  in  writing,  or 
by  acts  clearly  calculated  to  mislead  the  holder  and  prevent  him 
from  treating  the  note  as  he  otherwise  wonld,  but  there  is  some 
diversity  of  opinion  as  to  what  constitutes  a  waiver  of  these  neces- 
sary prerequisites  to  charge  the  indorser.  When  a  written  waiver 
of  "  demand  and  notice  "  accompanies  the  indorsement,  or  is  given 
by  the  indorser  before  maturity  of  the  note,  there  can  be  no  ques- 

•  To  suae  effect.  B*br  v.  Seott  (88  Bans.  188),  44  Am.  Bap.  638;  Watford*. 
AndrnM  (»  Minn.  8501.  48  Am.  Bop.  201;  Banq  v.  Ntlmm  (81  La.  Aon.  484), 
88  Am.  B»p.  232;  but  aw  9pr«gn*  t.  FltUKm-  (8  Orag  887),  84  Am.  Bap.  587. 
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tioa  as  to  i Us  legal  effect;  nor  can  there  be  any  doubt  when  the 
language  employed  clearly  imports  or  implies  the  same  thing.  It 
has  been  doubted  however  whether  the  words  "protest  waived," 
written  on  a  note  by  the  indorser,  or  his  separate  request  in  writing 
not  to  protest  it,  is  a  waiver  of  both  demand  and  notice,  and  in 
some  cases  these  words  have  been  considered  insufficient  to  dispense 
with  either;  bat  the  weight  of  both  reason  and  authority  is  that 
they  do  constitute  a  waiver  of  both.  Strictly  speaking,  the  term, 
"protest"  applies  only  to  foreign  bills,  but  the  custom  to  treat  in- 
land bills  and  notes  in  the  same  manner  as  foreign  bills  has  become 
so  well-nigh  universal,  that  irt  common  -parlance,  the  term  means 
the  taking  of  such  steps  as  are  required  to  charge  the  indorser. 
For  the  same  reason,  the  word  "protested,"  sometimes  employed 
in  giving  notice  of  dishonor  to  indorse™  of  inland  bills  and  notes, 
clearly  implies  demand,  non-payment,  and  consequent  dishonor  of 
the  bill  or  note  in  all  cases  where  protest  is  necessary:  1  Pars.  Bills 
and  Notes,  471,  575,  579,  583,  and  authorities  there  cited. 

It  is  not  essential  that  the  waiver  should  be  in  writing.  When 
the  fact  is  established  by  competent  evidence,  a  parol  waiver  is  as 
valid  and  binding  as  a  written  one.  The  ouly  difference  is  in  the 
character  of  the  proof.  Barclay  v.  Weaver,  19  Penn.  St  396.  It 
was  there  held  that  a  verbal  agreement  between  the  holder  and  in- 
dorser to  renew  a  note  at  maturity,  might  be  shown  by  oral  testi- 
mony, and  that  demand  and  notice  were  thereby  dispensed  with. 
The  general  principle  underlying  nearly  all  cases  of  waiver  is  that 
the  indorser  has  by  word  or  deed  done  something  calculated  to  mis- 
lead the  holder  and  induce  him  to  forego  the  usual  steps  to  fix  the 
liability  of  the  former. 

It  is  unnecessary  to  refer  specially  to  several  well-considered  cases 
in  other  States,  holding  that  a  waiver  of  protest,  without  more, 
dispenses  with  demand  and  notice  of  non-payment  They  are  in 
full  accord  with  our  own  cases  on  the  subject,  the  last  of  which  is 
ffuckenstein  v.  Herman,  34  Leg.  Int.  832.  That  was  a  suit  by 
the  holder  against  the  indorser  of  a  note  which  was  not  presented 
for  payment  at  maturity.  To  sustain  the  averment  of  demand  and 
notice  of  non-payment,  the  plaintiff  relied  on  the  words  "  protest 
waived  "  written  on  the  note  and  signed  by  the  indorser  the  day  be- 
fore, or  early  in  the  morning  of  the  day  the  note  matured.  The 
court  charged  in  substance  that  the  words  were  equivalent  to  an 
express  waiver  of  demand  and  notice,  and  on  that  point  there 
Tol-LI  — 68 
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was  a  Terdict  for  the  plaintiff.  In  the  per  curiam  opinion  of 
this  court,  affirming  the  judgment  of  the  Common  Pleas,  it  is 
■aid :  "  A  waiver  of  protest  before  maturity  of  a  note  is  a 
waiver  of  all  the  steps  leading  to  it,  and  includes  demand  and 
notice  of  non-payment.  This,  we  think,  is  the  general  under- 
standing of  a  waiver  of  protest  among  business  men.  The  very 
purpose  of  a  waiver  is  to  supersede  the  ordinary  steps  and  avoid 
trouble  and  expense.  To  waive  the  mere  act  of  the  notary,  and  yet 
suffer  the  duty  of  making  demand  and  giving  notice  of  its  result  to 
remain,  would  scarcely  be  thought  of  by  business  men."  It  is 
argued  by  the  learned  counsel  of  defendant  that  this  conflicts  with 
the  former  ruling  of  this  court  in  Scott  v.  Greer,  10  Penn.  St.  103, 
but  we  do  not  bo  understand  it.  In  that  case  it  was  held  that  the 
waiver  of  protest  by  an  indorser  on  the  day  the  note  matured  pats 
him  in  the  same  situation  as  if  the  protest  had  been  made  and  proved; 
and  there  being  no  contradictory  evidence,  it  is  proof  under  the 
act  of  assembly  of  demand,  refusal  and  notice.  It  is  true  the 
learned  judge  who  delivered  the  opinion  in  that  case  intimates  tost 
the  prima  facie  case  thus  presented  by  the  plaintiff  might  hare 
been  rebutted  by  showing  that  no  demand  was  in  fact  made; 
but  what  was  said  on  that  subject  was  aside  from  the  question  be- 
fore the  court,  and  in  so  far  as  his  remarks  may  be  considered  in 
conflict  with  the  ruling  in  Huckenetein  v.  Herman,  supra,  they 
cannot  be  regarded  as  authority  for  the  position  that  a  waiver  of 
protest  does  not  necessarily  imply  a  waiver  of  demand  and  notice. 
The  principle  decided  in  Huckenttein  v.  Herman  is  akin  to  that 
involved  in  Ridgmay  v.  Day,  13  Penn.  St.  808,  and  Brittain  v. 
Doylestown  Bank,  6  W.  &  S.  87.  In  the  latter  case  the  indorser. 
by  memorandum  on  the  note,  waived  "  notice  of  non-payment  by 
the  maker,"  and  it  was  held  that  proof  of  demand  was  thereby 
rendered  unnecessary.  "  The  interpretation,"  said  Gibson,  C.  J., 
"is  that  he  agreed  to  become  immediately  liable,  without  more,  in 
case  the  note  should  not  be  taken  up  at  maturity." 

In  the  case  at  bar  it  is  conceded  there  was  neither  demand  nor 
notice  of  non-payment,  nor  was  there  any  written  waiver  of  protest. 
For  the  purpose  of  sustaining  the  material  averment  of  demand 
and  notice,  testimony  was  introduced  by  plaintiff  tending  to  prove, 
in  substance,  that  during  a  course  of  dealing  with  the  bank,  de- 
fendant had  several  notes  discounted,  and  the  proceeds  placed  to 
his  credit;   that  when  he  first  requested  a  discount,  he  informed 
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the  officers  of  the  bank,  that  desiring  to  deal  with  them,  he  would 
be  obliged  to  apply  for  discounts,  and  wished  it  to  be  understood 
that  none  of  his  notes  shonld  be  protested;  that  pursuant  to  this 
request,  none  of  them  were  protested,  nor  was  payment  of  them 
demanded  of  the  maker;  and  in  consequence  of  that  understanding, 
payment  of  the  note  in  snit  was  not  legally  demanded,  nor  waa 
notice  of  non-payment  given  to  defendant  In  view  of  this  testi- 
mony the  conrt  was  requested  to  charge: 

"  1st  If  an  indorser  gives  directions  to  the  indorsee,  at  the  time 
or  before  he  brings  the  note  for  discount,  that  the  same  shall  not 
be  protested,  and  this  is  assented  to  by  the  indorsee,  it  relieves  the 
latter  from  the  duty  of  making  demand  for  payment  of  the  maker, 
and  of  giving  notice  of  the  non-payment  to  the  indorser  of  such 
note." 

"2d.  If  the  defendant  waived  protest  of  the  note  before  matu- 
rity, no  demand  of  the  maker  was  necessary  to  charge  him  with  its 
payment." 

The  learned  judge  refused  these  points,  saying:  "  Snch  waiver 
of  protest  is  prima  facie  evidence  of  presentment  to  and  demand 
upon  the  maker,  but  it  does  not  relieve  the  indorsee  from  the 
necessity  of  such  presentment  and  demand;"  and  he  further  in- 
structed the  jury,  in  substance,  that  if  in  point  of  fact  no  demand 
was  made  or  no  notice  given  to  defendant,  the  plaintiff  could  not 
recover.  It  being  conceded  that  there  was  no  legal  demand  or 
notice,  the  verdict,  as  matter  of  course,  was  for  defendant.  The 
plaintiffs  testimony,  if  believed  by  the  jnry,  was  clearly  sufficient 
to  have  warranted  them  in  finding  the  facts  as  stated  in  the  fore- 
going points,  and  for  reasons  already  suggested,  they  should  have 
been  affirmed. 

When  the  alleged  waiver  is  in  writing,  its  construction  is  for  the 
conrt,  but  when  it  consists  of  verbal  communications,  it  is  the 
special  province  of  the  jury  to  consider  the  testimony  and  ascer- 
tain the  facts.  When  ascertained,  it  is  their  duty  to  apply  the  law 
under  the  direction  of  the  court.  Assuming  the  facts  to  be  as  re- 
cited in  the  points,  the  law  ss  therein  stated  is  correct,  and  hence 
there  was  error  in  refusing  to  affirm  the  plaintiff's  first  and  second 
points,  and  in  charging  the  jnry  as  complained  of  in  the  third 
specification. 
Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 

Judgment  reversed. 
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Batiard  —  guardian  —  application  far. 
TLe  father  of  a  bastard  urny  proporL?  apply  for  the  appointment  of  a  gnafdhw 


A 


PPKAL  from  Probate  Court    The  opinion  states  the  point 
Reynolds  and  King,  for  appellant 
O.  H.  Spang  and  Joseph  S.  Stayer,  for  appellee. 


Clakk,  J.  The  appointment  of  a  guardian  is  a  final  decision  or 
decree,  from  which  an  appeal  lies  to  this  court,  but  the  legal  discre- 
tion of  the  Orphans'  Court,  in  the  appointment  of  a  guardian  of  ■ 
person  and  estate  of  a  minor,  is  not  the  proper  subject  of  review. 
McCann's  Appeal,  49  Penn.  St  304.  The  Orphans'  Court  must  jodge 
of  the  fitness  of  the  person  proposed,  and  the  action  of  that  court 
can  he  rejudged  here,  only  when  it  disregards  a  positive  rule  of  law 
in  making  the  appointment.  Senseman'a  Appeal,  21  Penn.  St  331; 
Gray's  Appeal,  96  Penn.  St.  243. 

If  therefore  the  appointment  of  D.  S.  Brumbaugh,  as  guardian 
of  the  minor  child  of  Harriet  L.  Pote,  deceased,  was  made  in  > 
proper  proceeding  by  the  Orphans'  Court  of  Bedford  county,  and 
the  discretion  of  that  court  was  not  exercised  in  violation  of  any  role 
of  the  law,  we  must  allow  that  appointment  to  stand,  whether  the 
selection  made  seems  fitting  or  otherwise. 

The  minor  is  the  illegitimate  daughter  of  Harriet  L.  Pote,  now 
deceased;  she  is  of  the  age  of  seven  years,  and  Dr.  S.  S.  Brumbaugh 
is  the  putative  father.  Under  the  third  section  of  the  Act  of  37th 
April,  1855,  Pamph.  Laws,  368,  she  was  legally  and  properly  known 
by  the  name  of  her  mother;  her  rightful  name  is  now  admitted  to 
be  Mary  Margaret  Irene  Pote.  Harriet  L.  Pote,  the  mother,  and 
her  child,  lived  in  the  home  and  family  of  her  father  until  the  38th 
November.  1882,  when  she  died,  leaving  an  estate  of  $450  in  the 
hapds  of  said  John  B.  Pote.  This  estate  was  what  remained  of 
1600  paid  by  Dr.  S.  S.  Brumbaugh,  in  settlement  of  the  bastardy; 
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whether  any  criminal  proceedings  had  been  instituted,  or  any  order 
of  affiliation  made,  does  not  appear. 

On  the  10th  January,  1883,  Dr.  Brumbaugh  presented  his  petition 
in  the  Orphans9  Court  of  Bedford  county,  where  the  minor  resides, 
praying  for  the  appointment  of  a  guardian  of  the  person  and  estate 
of  "M.  Brumbaugh,"  whom  he  describes  as  "  the  minor  child  of 
Harriet  L.  Pote,  deceased,  late  of  Bloomfield  township,  in  the  county 
of  Bedford,"  and  of  whom  he  declares  himself  to  be  "  the  father." 

That  the  putative  father  was  a  proper  person  to  present  this  peti- 
tion cannot,  we  think,  be  doubted.  The  putative  father  of -an  ille- 
gitimate child  is  entitled  to  the  custody  of  the  child,  as  against  all 
but  the  mother;  if  the  mother  be  dead,  and  the  father  a  suitable 
person,  it  shall  be  taken  from  the  maternal  grand-parents  and  de- 
livered to  him.  Commonwealth  v.  Anderson,  1  Ash.  55/  To  the 
same  effect,  are  the  English  cases  Richards  v.  Hodges,  2  Sannd.  83; 
BuneelPs  case,  Ventris,  48;  Sherman's  case,  Yentris,  210;  and  New- 
hud  t.  Osmer  referred  to  in  Burn's  Justice,  234,  In  iforitz  v. 
Qarnharf,  7  Watts,  80S;  33  Am.  Dec  762,  it  was  said,  that  although 
a  bastard  may  not  be  looked  upon  as  a  child  for  any  civil  purpose, 
the  ties  of  nature  are  respected  in  regard  to  its  maintenance;  the 
putative  father,  though  not  legally  related  to  it,  is  so  far  considered 
its  natural  guardian,  as  to  be  entitled  to  the  custody  of  it.  The 
learned  Chief  Justice  Lewis,  delivering  the  opinion  of  the  court, 
after  a  full  discussion  of  all  the  cases,  concludes  as  follows:  "It 
may  be  safely  said,  then,  that  the  law  recognizes  the  rights  of  puta- 
tive paternity,  for  purposes  of  nurture  and  education."  We  may 
allow  large  abatements  perhaps,  from  the  estimate  which  the  law 
makes  in  reBpect  of  the  natural  tenderness  of  parents  for  their  own 
offspring,  in  cases  like  this,  but  it  is  certain  that  the  rule  referred 
to  Is  grounded  in  that  consideration.  If  then,  Dr.  Brumbaugh,  at 
the  death  of  Harriet  L.  Pote,  was  legally  entitled  to  the  custody  of 
this  child,  ho  was  a  proper  person  to  petition  the  court  for  the  ap- 
pointment of  a  guardian,  and  no  other  person  held  such  a  legal  re- 
lation to  the  child,  as  under  our  practice,  entitled  him  to  notice  of 
the  application. 
[Minor  matter  omitted.] 

It  follows,  of  course,  that  the  appointment  of  John  B.  Pote  is 
null  and  void,  and  must  be  revoked.  The  petitions  were  several 
and  adverse,  not  joint,  and  the  two  appointments  eanuot  stand  to- 
gether.    Esiter  v.  Setter,  1  Brown,  322. 
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The  decree'  is  affirmed,  and  the  appeal  dismissed  at  the  cost  of 
the  appellant. 

Decree  affirmed. 
Stkkrktt.  J.,  dissented 
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Wattr  and  mater-eovrte  —  percolation —  reservation. 

A.  purchased  land  subject  to  the  reservation  of  the  right  In  B.  to  conduct  water 
from  a  spring  thereon  to  hie  adjoining  land.  A.  in  good  faith  dog  a  well 
on  U«  own  land,  some  forty  feet  from  the  spring,  and  the  subterranean  (ap- 
ply of  the  spring  was  thereby  cut  oft  Held,  that  A.  should  not  be  re- 
strained.    (See  -note,  p.  548. J 

BILL  for  injunction.  The  head  note  states  the  case.  The  de- 
fendant had  judgment  below.  The  master's  opinion  upon 
the  law  was  as  follows  :  "  That  a  serious  injury  has  been  done  to 
the  plaintiffs  is  unquestionable,  but  it  seems  dear  that  tinder 
the  evidence  as  presented,  they  can  have  no  redress  in  this  pro- 
ceeding. The  case  is  one  of  the  almost  total  destruction  of 
a  spring  in  which  they  have  rights,  by  the  action  of  the  defend- 
ant on  his  own  land.  It  seems  however  to  be  well  settled  thai 
the  owner  of  land  is  not  entitled  to  recover  for  injuries  to  wells 
and  springs  situated  thereon,  if  caused  by  the  acts  of  an  ad- 
joining owner,  if  done  in  the  exercise  of  his  lawful  rights  on  bis 
own  soil  and  if  such  rights  are  exercised  without  malice  or  negli- 
gence. The  law  with  regard  to  surface  streams  is  well  established, 
and  while  there  has  been  much  discussion  and  some  conflict  of  de- 
cision with  regard  to  subterranean  waters,  the  master  is  satisfied 
that  the  great  preponderance  of  authority  supports  the  doctrine 
that  an  injury  caused  to  a  subterranean  supply  of  water  by  the  law- 
ful acts  of  an  owner  of  land  is,  unless  the  stream  be  well  defined 
and  its  existence  known  or  easily  discernible,  or  unless  the  injur; 
be  caused  by  negligence  or  malice,  damnum  tibsqtu  injuria. 

"In  England  the  law  seems  to  have  been  fixed  by  the  decision  in 
Acton  v.  Blundell,  12  M.  &  W.  336.  In  that  case  the  plaintiff, 
Acton,  owned  a  mill  which  was  operated  by  water  flowing  from  ■ 


OCTOBER  TEBM,  1884.  543 

Lrbe's  Appeal. 


well  dag  in  hie  own  premises  by  a  former  owner  of  both  the  mill 
and  the  land  in  which  the  well  was  dug.  This  well  the  plaintiff 
had  enlarged  for  the  purpose  of  increasing  his  supply  of  water. 
The  defendant  subsequently  opened  and  sunk  a  coal  mine  on  his 
own  land,  at  a  distance  of  three-quarter  1  of  a  mile  from  the  plaint- 
iff's well,  the  effect  of  which  was  to  cut  off  the  underground  veins 
and  currents  of  water  which  supplied  the  plaintiff's  well  and  to  pre- 
vent his  operating  his  mill.  It  was  held  that  if  the  defendant  in 
properly  working  a  mine  on  his  own  premises  caused  a  diversion  of 
the  water  from  the  plaintiff's  well  and  mill  be  wduld  not  bo  liable 
therefor. 

"  In  Pennsylvania  the  question  was  first  discussed  at  any  length 
in  Wheatley  v.  Baugh,  25  Penn.  St.  538.  Baugh  carried  on  a  tannery 
upon  a  piece  of  ground  of  about  an  acre  in  extent,  upon  which  was 
a  spring  which  was  constantly  used  in  the  business.  A  copper  mine 
having  been  discovered  upon  the  adjoining  farm  a  shaft  was  sunk. 
This  shaft  being  flooded  with  water,  asteam  engine  was  used  to  pnmp 
out  the  water  which  interfered  with  the  operations  of  the  miners. 
Shortly  after  the  engine  was  started  the  tan  yard  spring  ceased  to 
flow  and  remained  dry  during  the  running  of  the  engine.  When 
the  pumping  ceased  the  spring  resumed,  its  usual  flow  after  an  inter- 
val of  about  two  weeks.  Baugh  brought  the  action  to  recover 
damages  caused  by  the  lose  of  water.  He  obtained  a  verdict  in  the 
court  below,  bat  the  judgment  was  reversed  by  the  Supreme  Court 
on  the  ground  that  the  evidence  showed  the  spring  to  have  been 
supplied  by  percolations  only,  and  that  the  interruption  of  these 
formed  no  cauee  of  action.  The  court  say  however:  '  We  have 
treated  the  spring  as  depending  upon  percolations  alone  at  the  point 
where  the  mining  operations  were  carried  on;  because  the  evidence 
does  not  show  that  any  distinct  water-course  leading  to  it  has  been 
diverted  or  cut  off.  If  this  should  be  shown  and  it  should  also 
appear  that  it  could  have  been  preserved  without  material  detriment 
to  the  owner  of  the  land  through  which  it  flowed,  the  destruction 
of  it  might  be  attributed  to  malice  or  negligence.' 

"  In  Wkelttotu  v.  Bowser,  29  Penn.  St.  59,  it  was  held  that  where 
a  subterranean  flow  of  water  had  become  eo  well  defined  as  to  con- 
stitute a  regular  and  constant  stream,  the  owner  of  the  land  above, 
through  which  it  flowed,  had  no  right  to  divert  or  destroy  it  to  the 
injury  of  the  person  below.  But  the  stream  in  that  caee  was  one 
of  those  not  uncommon  in  a  limestone  region,  which  in  its  course 
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entered  a  'sink,'  followed  a  subterranean  channel  for  some  dis- 
tance and  then  reappeared  upon  the  surface,  its  identity  throughout 
being  unmistakable. 

"  The  question  was  again  discussed  in  Haldtman  v.  Sruekhart,  45 
Penn.  St  514.  Brnckhart  was  the  owner  of  a  tract  of  about  sixteen 
acres  of  land  on  which  there  was  a  large  spring  of  water.  Halde- 
man  dug  a  pit  to  mine  iron  ore  about  three  hundred  and  thirty  feet 
from  the  spring.  This  pit  was  about  fort;  feet  deep,  and  whenever 
the  steam  pumps  used  to  drain  it  were  in  full  operation  the  spring 
entirely  dried  up.'  When  the  pumping  ceased,  the  spring  recovered 
its  natural  flow  in  about  forty-eight  hours.  The  pit  was  entered 
by  three  distinct  streams.  The  action  was  brought  by  Brackbart 
for  destroying  or  diverting  the  spring.  Under  the  ruling  of  the 
court  below,  there  was  a  verdict  for  the  plaintiff,  but  the  judgment 
was  reversed  by  the  Supreme  Court.  The  court  says:  'A  proprietor 
of  land  may,  in  the  proper  use  of  his  land  for  mining,  quarrying! 
building,  draining,  or  any  other  useful  purpose,  cut  off  or  divert 
subterranean  waters  without  any  responsibility  to  that  neighbor. 
Some  of  the  grounds  for  the  distinction  are  clearly  pointed  out  in 
Anion  v.  Blundell,  13  M.  &  W.  324,  and  others  may  be  mentioned. 
*  *  *  These  appear  tons  very  sufficient  reasons  for  distinguish- 
ing between  surface  and  subterranean  streams, and  denying  to  inferior 
proprietors  any  right  to  control  the  flow  of  water  in  unknown  sub- 
terranean channels  upon  an  ad  joiner's  land.  They  are  as  applicable 
to  unknown  sub-surface  streams  as  they  are  to  nitrations  and  perco- 
lations through  small  interstices.  Neither  can  be  defined  water- 
courses though  they  may  be  definable.  *  *  *  We  think  there- 
fore that  the  learned  judge  in  the  Common  Pleas  misapprehended 
what  has  been  rnlcd  in  iVIusatley  v.  Baugh.  The  defined  water- 
courses there  spoken  of  which  a  man  may  not  divert  to  the  hurt  of 
an  inferior  proprietor,  are  not  the  hidden  streams  of  which  the 
owner  of  the  soil  through  which  they  pass  can  have  no  knowledge 
\intil  they  have  been  discovered  by  excavations  made  in  the  eiercue 
of  his  rights  of  the  property.  They  are  known  streams  to  which 
if  the  lower  proprietor  has  any  rights  they  are  perceptible,  *&& 
require  no  sub-surface  exploration  before  their  course  can  be  defined. 
We  arc  not  however  to  be  understood  as  intimating  that  an  owner 
may  maliciously  or  negligently  divert  even  an  unknown  subterranean 
stream  to  the  damage  of  a  lower  proprietor.  But  in  the  enjoyment 
of  his  land  he  may  cut  drains,  or  mine  or  quarry,  though  in  so 
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doing  he  interfere  with  the  flowage  of  water  in  hidden,  unknown, 
underground  channels.' 

"Applying  these  principles  to  the  present  oase,  weare  constrained 
to  Bay  we  see  no  evidence  of  malice  or  negligence  on  the  part  of 
the  defendants.  Mining  on  their  land  as  they  did,  was  no  more 
than  the  exercise  of  their  legal  rights.  If  in  bo  doing  they  inter- 
rupted an  underground  stream  which  supplied  the  plaintiff's  spring, 
it  was  damnum  absque  injuria,  and  there  was  no  evidence  of  the 
existence  of  such  a  known  well-defined  water-coarse  under  ground 
in  the  land  of  the  defendants  as  will  enable  the  plaintiff  to  main- 
tain an  action  against  them  for  diverting  it  by  their  mining  opera- 
tions and  thus  destroying  the  spring. 

"The  same  doctrine  has  been  asserted  in  other  States.  In  New 
Albany  £  Salem  R.  Co.  v.  Peterson,  14  Ind.  114,  it  was  held  that  if 
the  owner  of  land  made  an  excavation  within  its  own  premises 
thereby  draining  the  well  of  another,  the  draining  being  caused  by 
catting  off  the  underground  springs  or  fountains  which  supplied 
the  well,  no  action  would  lie. 

"In  Qreenkafv.  Francis,  18  Pick.  117,  the  plaintiff  had  dog  a 
well  on  her  own  land  and  drew  water  therefrom;  the  defendant 
owning  the  adjoining  lot,  dng  another  well  on  his  own  ground  and 
within  five  feet  of  the  plaintiffs  well,  thereby  diminishing  her  sup- 
ply of  water.  The  court  ruled,  that  in  the  absence  of  malice,  the 
injury  was  not  actionable. 

"In  Delhi  y.  Youmans,  50  Barb.  318,  the  destruction  of  springs 
caused  by  digging  upon  the  defendant's  own  land  was  decided  to 
be  damnum  absque  injuria,  in  the  absence  of  malice. 

"  And  in  the  very  well  considered  case  of  Fratier  v.  Brown,  13 
Ohio  St.  294,  it  was  held  that  in  the  absence  of  any  thing  arising 
from  either  express  contract  or  positive  legislation,  no  action  would 
lie  for  the  destruction,  in  the  exercise  of  a  lawful  right,  of  a  spring, 
caused  by  destroying  the  flow  of  sub-surface  waters,  which  without 
any  distinct,  definite  and  known  channel,  ooze,  filter  and  percolate 
in  small  veins  from  the  lands  of  one  into  those  of  his  neighbor. 

"It  was  however  strenuously  contended  before  the  master  that 
the  rights  of  the  plaintiffs  were  stronger  from  the  fact  that  their 
claim  to  the  water  rested  upon  a  reservation  in  the  deed  to  Ilerr  — 
that  this  reservation  imposed  a  servitude  upon  his  lands,  that  it 
imposed  upon  him  the  duty,  as  it  were,  of  allowing  the  waters  in 
his  lands  to  flow  into  the  spring  of  the  plaintiffs  and  restrained. 
Vol.  LI  — 69 
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him  from  any  acta,  even  upon  his  own  property,  which  would  inter 
fere  with  the  supply.  But  it  in  difficult  to  see  why  this  should  ben. 
Surely  the  rights  of  the  plaintiffs  cannot  be  greater  than  they  wonld 
be  if  they  owned  the  land  upon  which  the  spring  stands  and  a  strip  o( 
ground  leading  from  their  own  premises  to  it  in  which  pipes  could  be 
laid  and  by  which  access  to  it  could  be  had.  In  that  case  the  water 
wonld  bo  entirely  theirs,  bnt  the  case  would,  in  the  master's  opinion, 
be  ruled  by  the  principles  laid  down  in  the  decision  cited. 

"A  somewhat  similar  question  was  recently  decided  in  //ruin  v. 
Mar/ell,  in  the  High  Court  of  Justice,  Court  of  Appeals,  and  reported 
in  80  Am.  Law  Reg.  (N.  S.)  93.  In  that  case,  Brain  and  Muriel! 
being  adjoining  land  owners,  the  latter  sold  to  the  former  a 
well  or  spring,  with  the  sole  right  to  all  the  water  obtainable  there 
from,  with  the  right  to  lay  pipes  and  conduct  the  water  to  his 
dwelling-house,  with  the  right  of  entry  for  repairs  or  other  proper 
purposes,  and  with  the  further  declaration  that  the  spring  or  well 
should  be  the  absolute  property  of  Brain,  and  with  the  further 
covenant  that  he  should  use,  possess  and  enjoy  it  without  any  in- 
terruption or  disturbance  by  Marfell  and  his  assigns.  M&rfell  said 
a  portion  of  his  land  to  a  railroad  company,  which  made  a  tunnel 
through  the  premises  and  thereby  destroyed  the  spring.  For  this 
injury  Brain  brought  snit  against  Marfell,  relying  upon  the  terms 
of  the  agreement.  It  was  held  that  while  the  action  was  perhaps 
not  properly  brought,  as  the  company  were  not  the  assigns  of  Mar- 
fell, yet  admitting  that  they  were,  the  defendant  had  not,  by  con- 
veying the  spring  in  the  manner  set  forth,  deprived  himself  of  the 
right  to  make  improvements  on  his  land,  and  that  the  agreement 
did  not  prevent  him  from  interfering  by  means  of  underground 
operations  with  the  flow  of  water  before  it  reached  the  spring  head. 
Under  the  grant  from  Marfell  the  rights  of  Brain  were  certainly 
greater  as  against  his  grantor  than  the  rights  of  the  plaintiffs  in 
this  case  against  Herr. 

"  The  rights  reserved  for  the  plaintiffs  by  the  executors  of  Mr- 
Lightner's  will  are  the  rights  to  conduct  water  and  to  enter  anon 
the  land  for  the  purpose  of  laying  and  repairing  pipes  and  keeping 
the  spring  in  good  order." 

8.  H.  Styloids  and  D.  Mc Mullen,  for  appellants. 

D.  0.  Eshleman  and  J.  S.  Good,  for  appellee. 
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Gordon,  J.  In  the  deed  of  Peter  Lightner's  executors  to  Bu- 
dolph  S.  Ilerr,  the  appellee  and  defendant  below,  there  was  noth- 
ing reserved  bat  a  right,  in  favor  of  the  devisees  of  the  tract 
of  land  adjoining  tract  No.  1,  on  the  west,  "  to  conduct  water  from 
the  spring  on  No.  2  to  the  said  premises,  and  to  enter  upon  the  said 
No.  2  for  the  purpose  of  laying  and  repairing  pipes,  and  keeping 
the  spring  in  proper  condition  for  the  conveyance  of  the  water." 
This  is  the  limitation  of  the  reserved  easement,  and  beyond  it  there 
can  be  no  presumption  in  favor  of  the  grantors.  We  agree  with  the 
learned  master  that  in  this  spring  of  water  the  plaintiffs,  by  the 
reservation,  acquired  no  greater  rights  than  if  it  had  embraced  not 
only  the  water,  but  also  the  gronnd  whence  it  flowed.  In  other 
words,  the  rights  of  the  contestant  parties  are  those  of  adjacent 
land-owners,  and  none  other.  Snch  being  the  case,  the  proposition 
is  rather  startling  that  Herr  cannot  be  permitted  to  dig  a  well  in 
his  own  land  because  he  may  thereby,  in  some  unknown  manner, 
interfere  with  the  flow  of  the  water  to  the  reserved  spring. 

Than  the  doctrine  of  subterranean  percolations  and  water-courses 
no  subject  has  been  more  fully  discussed  in  our  books.  We  would 
refer  more  especially  to  the  cases  of  WhealUy  v.  Baugh,  25  Penn. 
Si  528,  and  Haldeman  v.  Bruckkart,  45  Penn.  St.  514,  in  which 
the  matter  has  been  fully  considered  and  disposed  of  by  Justices 
Lowris  and  Strong.  The  latter  case  also  successfully  combats 
the  idea  advanced  by  the  counsel  for  the  appellants,  that  a  distinc- 
tion must  be  made  between  ordinary  percolations  and  subterranean 
currents  or  streams.  The  rule  is,  that  wherever  the  stream  is  so 
hidden  in  the  earth  that  its  course  is  not  discoverable  from  the  sur- 
face, there  can  be  no  such  thing  as  a  prescription  in  favor  of  an 
adjacent  proprietor  to  have  an  uninterrupted  flow  of  such  stream 
through  the  land  of  his  neighbor.  One  reason  given  for  this  con- 
clusion is,  that  if  the  former  can  have  snch  right,  he  can  prevent 
the  latter  from  the  use  of  the  water  in  his  own  soil,  for  a  use  and 
return  of  it,  as  in  the  case  of  surface  streams,  ia  impossible.  Bat  we 
need  not  pursue  this  subject,  for  the  very  able  report  of  the  learned 
master  has  relieved  us  from  any  such  necessity,  and  we  have  noth- 
ing farther  to  say  except  that,  with  him  and  the  court  below,  we 
agree  in  the  propriety  of  the  dismissal  of  the  bill. 

The  decree  of  the  Court  of  Common  Pleas  is  now  affirmed,  and 
the  appeal  dismissed  at  the  coats  of  the  appellants. 

Judgment  a 
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Notb  by  thk  Reporter.— See  Jokutom  Oktm»  Mattfg.  G».  t,  VagUt,  W 
N.  T.  IB;  a.  ft,  25  Am.  Rep.  ISO;  Sfra«  v.  Brew*,  1«  Nov.  817;  e.  c.  40  Am. 
Bep.  407;  Saddler  v.  Let,  K  Q*.  4B;  a.  o„  43  Am,  Bep.  AS;  OfcssisyT.  JOy,  T4 
He.  104;  ft  ft,  48  Am.  Bep.  699;  Phelpt  r.  Xowlm,  73  N.  Y.  89;  s.  c.,  28  Am. 
Bep.  88. 

In  Bloodgood  T.  Ayert,  87  Hud,  80S,  there  was  *  spring  upon  the  defending 
land,  about  one  hundred  and  twenty  feet  from  the  line  of  the  plaintiff's  land. 
Water  hnd  for  many  years  been  conducted  from  the  spring  through  a,  trough 
or  leader  about  throe  inches  wide  to  »  watering  trough  distant  shoot  twenty 
feet  from  the  spring.  The  surplus  water  flowing  from  the  spring  disappeared 
in  the  ground,  reappearing  again  near  the  division  line,  and  flowing  from  that 
place  in  a  well-defined  channel  to  and  over  the  lands  of  the  plaintiff.  The 
defendant  diverted  the  waters  of  the  spring  and  conducted  them  through  logs 
to  a  point  upon  his  lands,  where  they  were  discharged  in  such  a  manner  as  not 
to  flow  In  the  old  channel  or  on  the  plaintiff's  lands.  Held,  that  as  the  waters 
of  the  spring  were  diverted  before  they  had  reached  or  formed  a  natural 
stream,  flowing  in  a  defined  bed  or  channel  with  banks  or  sides,  the  plaintiff 
had  no  caose  ot  complaint.  Leashed,  P.  J.,  said:  "  It  is  true  that  the  Jury 
found  that  the  stream  or  water-course  which  flowed  on  plalntifl's  land  was 
supplied  from  the  natural  overflow  of  the  spring.  This  however  is  not  enough 
to  »"«ln*«1"  the  plaintiff's  action.  For  instance,  the  surface  water  which  run* 
down  a  man's  hill  may  reach  a  water-course  on  his  land,  and  that  water-conns 
may  run  upon  his  neighbor's  land.  Tet  these  facts  would  not  prevent  the  mas 
from  detaining  the  surface  water  by  ploughing  or  otherwise.  So  if  there  bes 
spring  on  a  man's  land,  and  the  overflow  therefrom  finally  reaches  a  water- 
course, still  the  owner  of  the  land  may  use  or  divert  the  water  of  the  spring, 
although  such  use  or  diversion  may  prevent  the  water  from  reaching  the  water- 
course. This  is  one  of  the  instances  decided  in  Broadbent  v.  Ramtbotham,  11 
Exch.  602,  which  has  been  often  cited  with  approval.  Bee  Tillage  o/iMUT. 
Youmans,  45  N.  T.  863;  a.  ft,  6  Am.  Sep.  100.  To  the  same  general  effect  ii 
Rawtton  v.  Taylor,  11  Exch.  869.  And  it  is  held  in  this  State  that  one  may 
by  filling  in  his  land  prevent  the  draining  upon  him  of  the  surface  water  from 
higher  adjacent  land.  Borkley  v.  Wilcox,  8fl  N.  Y.  140;  B.C.,  40  Am.  Bep.SK. 
This  is  contrary  to  the  doctrine  held  In  some  States,  but  it  is  In  accord  with 
the  views  above  stated,  via.,  that  until  water  has  reached  and  formed  part  of  a 
water-coarse  ll  may  be  diverted.  GoodaU  v.  TuitU,  39  N.  T.  469.  The  ques- 
tion then  must  be  whether  at  the  point  where  the  defendants  interfered  with 
the  water,  vis.,  at  the  spring,  there  was  a  natural  water-course,  as  denned  in 
Barkleg  v.  Wilcox,  86  N.  T.  148;  s.  ft,  40  Am.  Rep.  519;  see  the  language  at 
page  147.  We  think  that  the  Jury  has  not  so  found,  nor  can  It  be  so  found 
upon  the  evidence.  That  the  waters  of  the  spring  eventually  reached  a  water- 
course we  may  assume.  Bat  there  was  no  water-course  at  the  spring.  The 
whole  water  had  been  for  years  turned  into  a  watering  trough.  The  surplus 
or  overflow  disappeared  in  the  ground.  Farther  on  it  probably  appeared  on 
the  surface.  But  this  does  not  make  the  case  like  that  of  Maeombtr  v.  fiW- 
frey,  108  Mass.  319;  s.  ft,  11  Am.  Rep.  849,  whore  an  existing  water-conrw 
spread  out  over  a  level  meadow  with  no  defined  channel,  and  yet  was  held  to 
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h»nj  preserved  its  character  of  a  water-course.  The  spring  which  rises  on  a 
man's  land,  like  the  rain  which  falls  on  it,  is  his.  It  la  only  when  the  water, 
coming  as  probably  It  always  does,  from  the  rain  In  Its  origin,  has  actually 
formed  itself  Into  a  '  natural  stream,  flowing  in  a  denned  bed  or  channel,  with 
banks  and  aides,'  that  its  use  is  restricted  by  those  rules  which  the  plaintiff 
here  seeks  to  enforce." 

In  Stevely  v.  Hume,  10  Orsg.  76,  it  was  held,  that  every  proprietor  of  land 
through  which  flows  a  stream  of  'water  has  a  right  to  the  use  of  the  water 
Bowing  Id  its  natural  channel,  without  diminution  or  obstruction,  and  this  is 
equally  true  of  water  which  flows  in  a  well-defined  and  constant  stream  in  a 
subterranean,  channel.  But  it  need  not  flow  continually;  it  may  at  times  be 
dry,  bat  it  mast  have  a  well-denned  and  substantial  existence. 

In  Huston  v.  Leach,  58  Gal.  863,  It  was  held,  that  a  decree  enjoining  the 
defendants  "  from  In  any  manner  Interfering  with  the  waters  of  said  springs 
so  ss  to  prevent  the  same,  or  any  part  thereof,  from  flowing  Into  Lytic  creek," 
only  applied  to  defined  streams,  and  does  not  restrain  him  from  availing  him- 
self of  percolations  npan  his  own  land,  even  though  he  might  thereby  djaajaaaa 
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StttiuU  —  Uctnting  tale*  of  liquor m  —  ditcrimination. 

The  County  Court  having  the  discretion  to  grant  or  refuse  to  grant  license  to»ell 
intoxicating  liquors  in  a  particular  locality,  having  licensed  some  applicants 
maj  not  arbitrarily  refuse  others  in  the  same  locality,  who  are  of  good  metal 
character  and  comply  with  the  statute. 

APPEAL  from  refusal  to  grant  license  to  retail   intoxicating 
liquors.     The  opinion  states  the  case. 

JV*.  T.  Wkilr.  If.  King  White,  aud  M.  M.  &  0.  B.  Roe,  for  appellants. 

W.  E.  Ifiwiiittfioat/,  amicus  curias. 

Eakis,  J.  [Omitting  other  matters.]  Assuming  as  settled  that 
the  County  Court  had  the  right  under  the  popular  vote  to  issue  an; 
number  of  licenses  in  the  city,  and  the  discretion  to  decline  to  issue 
any  licenses  at  all;  does  it  follow  that  it  had  the  discretion,  or  prop- 
erly exercised  it;  after  accepting  the  privilege  to  issue  liquor  licenses, 
and  adopting  the  policy  of  doing  so,  to  discriminate  between  indi- 
viduals equally  meritorious  and  without  apparent  reason  for  the  dii- 
tinction,  to  grant  license  to  some,  and  refuse  it  to  others  ? 
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This  court  has  held  in  the  case  of  Lovnrum,  ex  parte,  42  Ark.  370, 
that  the  refusal  of  the  Circuit  Court  to  approve  a  sheriffs  bond 
which  appeared  proper  in  form  and  sufficient  in  surety,  and  where 
npon  the  record  no  reason  appeared,  nor  was  suggested,  for  the 
refusal,  beyond  the  will  of  the  judge,  or  outside  of  his  private  knowl- 
edge, was  ao  abase  of  his  sound  judicial  discretion. 

This  proceeds  upon  the  ground  that  when  a  court  refuses  to  do 
an  act  which  is  in  itself  proper  to  be  done,  but  the  doing  of  which, 
in  a  particular  instance,  is  in  the  discretion  of  the  court,  if  the 
refusal  affects  the  rights  or  interests  of  the  public  or  of  individuals, 
it  must  appear  to  have  some  rational  basis.  If  it  appears  to  be  merely 
arbitrary,  it  will  be  considered  an  abuse. 

There  is  no  vested  right  in  any  one  to  have  a  liquor  license,  nor 
such  public  necessity,  in  his  case,  as  would  bring  into  play  the  decis- 
ion in  Lavnnan,  ex  parte,  regarding  the  sheriffs  bond.  The  ques- 
tion must  be  determined  by  the  Constitution  and  by  the  intent  of 
the  legislature. 

First,  then,  does  the  construction  of  the  act,  which  confers  this 
privilege  of  discrimination  violate  any  of  the  provisions  of  the  Con- 
stitution? This  question  has  never  been  before  ns.  The  decision 
in  Whittinaton,  esc  parte,  34  Ark.  394,  went  merely  to  the  extent 
that;  the  County  Court  had  the  discretion,  notwithstanding  the  vote 
of  any  township  or  ward,  to  refuse  to  grant  any  liquor  licenses  to  any 
one  whatever;  tin  is  to  say,  to  refuse  to  adopt  the  policy  of  grant- 
ing them.  There  is  ah  allusion  by  the  judge  delivering  the  opinion, 
to  a  former  act  (Gantt's  Dig.,  g  5718),  long  since  repealed,  which 
left  it  in  the  County  Court  to  determine  both  the  fitness  of  the 
traffic  and  of  the  persons  to  exercise  it,  and  a  remark  that  there  is 
nothing  to  contravene  this  in  the  act  in  question.  But  this  expres- 
sion was  made  with  reference  to  the  point  before  the  court  in  the 
case  then  in  judgment;  and  is  to  be  confined  to  that  in  its  applies 
tion.  That  point  was  the  discretion  of  the  County  Court  to  refnsi 
license  to  any  and  everybody.  The  question  of  discrimination  was 
not  raised.     This  is  a  case  of  first,  impression. 

Section  19,  art.  II,  Const.  Ark.,  declares  that  "  Perpetuities 
and  monopolies  are  contrary  to  the  genius  of  a  republic  and  shall 
not  be  allowed."  The  monopolies  which  in  England  became  so 
odious  as  to  excite  general  opposition,  and  infuse  a  detestation 
which  has  been  transmitted  to  the  free  States  of  America,  were  in 
the  nature  of  exclusive  privileges  of  trade,  granted  to  favorites  or 
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purchasers  from  the  crown,  for  the  enrichment  of  individuals,  at  the 
cost  of  the  public.  They  were  supported  by  no  considerations  of 
public  good.  They  enabled  a  few  to  oppress  the comrennity  by  un 
dne  charges  for  goods  or  services.  The  memory  and  historical 
traditions  of  abuses  resulting  from  this  practice  have  left  the  impres- 
sion that  they  are  dangerous  to  liberty,  and  it  is  this  hind  of  mono- 
poly against  which  the  constitutional  provision  is  directed.  Not 
all  the  States  have  felt  this  apprehension.  There  is  no  indication 
of  it  in  the  Federal  Constitution.  It  has  not  been  most  usual,  1 
think,  for  State  Constitutions  to  inhibit  monopolies  in  governments 
whose  representatives  come  directly  from  the  people,  and  are  respon- 
sible to  them.  Mr.  Boavier,  in  his  Law  Dictionary,  enumerates 
only  three  States  in  which  monopolies  were  forbidden  by  their  Con 
stitntions,  Maryland,  North  Carolina  and  Tennessee.  He  over- 
looked onr  State  and  may  have  overlooked  some  others,  bnt  it  is  quite 
apparent  that  a  great  many  of  the  States  hare  sot  considered  such 
prohibitions  necessary.  It  is  to  be  regretted  that  the  States  which 
hare  set  up  the  inhibition,  hare  not,  with  it,  given  us  some  more 
satisfactory  definition  of  a  monopoly  than  can  be  derived  from  its 
literal  meaning,  the  "  sole  power  to  sell,"  or  than  can  be  gathered 
from  the  oppresive  measures  of  the  Tndors  and  Stuarts.  Evidently, 
powers  to  sell,  to  be  exercised  by  some  and  not  by  all,  cannot  be 
wholly  prohibited,  because  that  would  exclude  the  power  to  sell 
under  license.  It  is  no  justification  of  a  monopoly  that  the  right  has 
been  paid  for.  Most  monopolies  were  doubtless  granted  on  a  quid 
pro  quo  basis.  Even  now,  I  do  not  think  a  manifest  and  palpable 
monopoly,  such  as  a  sole  power  to  make  and  import  farm  wagons, 
could  be  sustained  on  the  ground  that  the  beneficiary  had  paid  the 
government  a  compensation.  We  are  left  to  conclude  that  the 
monopolies  meant  were  such  as  in  England,  had  been  found  detri- 
mental and  offensive;  such  as  were  directed  to  the  aggrandisement 
of  the  wealth  of  the  few;  and  which  to  that  end,  restrained  the  sub- 
ject from  the  exercise  of  occupations  which  otherwise  would  have 
been  proper. 

There  are  some  trades  and  occupations  confessedly  dangerous  to 
the  public,  either  as  to  health,  or  safety,  or  morals.  Qovernmect 
has  the  inherent  power  to  regulate  or  prohibit  them.  It  is  not  pre- 
sumed that  constitutions  meant  to  prohibit  this  salutary  exercise  of 
power.  The  retail  of  liquors  is  one  of  them.  As  lawful  ss  any 
other,  when  permitted,  and  as  fully  entitled  to  protection,  it  u 
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nevertheless  in  questions  of  giving  or  withholding  permission,  con- 
sidered as  dangerous. 

If  the  legislature,  recognizing  this  danger,  had  prohibited  the 
rr tail  of  liquors  generally,  making  it  unlawful  to  any  one  to  keep 
a  dram  shop,  and  had  at  the  same  time  recognized  a  certain  pub- 
lic necessity  or  convenience  to  be  met  by  tbe  existence  of  a  limited 
number  of  places  for  snch  houses;  and  had  provided  that  the 
assent  of  the  people  having  been  first  obtained,  the  County  Court 
might  grant  such  number  of  licenses  as  it  might  deem  beet;>  it 
would  be  just  such  a  statute  as  the  Jefferson  court  construed  this 
to  be.  Although  private  profits  might  attend  the  privilege,  they 
would  not  be  in  the  contemplation  of  the  law,  nor  within  its  pur- 
poses. The  intention  of  such  a  law  would  be  the  relaxation  of 
a  general  prohibition  for  the  benefit  of  the  public  in  certain  locali- 
ties upon  the  expression  of  the  desire  of  a  majority  of  the  inhabi- 
tants of  those  localities,  and  to  do  so  only  to  the  extent  which  the 
proper  local  tribunal  might  deem  best.  Although  such  a  selec- 
tion might  result  in  an  exclusive  power  to  sell  in  the  hands  of 
those  selected,  we  think  it  could  not  fairly  be  considered  a  mo- 
nopoly in  the  sense  of  the  constitutional  prohibition,  bnt  rather  a 
polico  regulation  for  the  public  good.  This  view  of  a  definition  of 
*  monopoly  is  sustained  by  the  court  in  Slaughter  Routt  Ctuw,  16 
Wall.  See  remarks  of  .Mr.  Justice  Miller  on  page  66,  which  an 
addressed  to  this  point 

If  the  coostrnotion  of  the  act  adopted  by  the  County  Court  gives 
it  an  unconstitutional  effect,  it  must,  we  think,  result  from  some 
other  clause.  There  is  another  which  appellant  relies  on  with 
much  confidence,  and  which,  we  confess,  presents  greater  difficulty. 

Section  18  of  same  article  provides  that  "  the  general  assembly 
snail  not  grant  to  any  citizen  nor  class  of  citizens,  privileges  or 
immunities,  which  upon  the  same  terms,  shall  not  equally  belong 
to  all  citizens." 

It  must  be  conceded  that  the  legislature  could  not  empower  the 
County  Courts  to  do  that  which  the  Constitution  prohibits  tbe 
legislature  from  effecting.  Of  course  there  are  things,  which  on 
account  of  jurisdiction,  must  be  done  by  some  special  court,  like 
the  probate  of  a  will,  or  the  appointment  of  a  guardian,  and  which 
the  legislature  could  not  do  directly;  and  in  such  cases,  an  inhibi- 
tion against  the  legislature  would  not  necessarily  affect  the  court. 
Bnt  where  a  policy  is  forbidden  it  affects  all  branches  of  govern- 
Tol.  M  —  70 
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ment,  and  this  clause  moat  be  taken  to  forbid  not  only  an  act  of 
the  legislature,  bnt  any  authorisation  whatever  by  the  legislature. 
In  other  words,  if  this  power  of  selection,  and  of  limiting  the 
number  of  dram  shops,  be,  in  its  effects,  in  the  constitutional  sense, 
a  grant  to  some  citizens,  of  privileges  or  immunities,  denied  to 
other  citizens  upon  the  same  terms,  then  the  county  court  bat 
misconstrued  the  act,  and  given  it  a  meaning  which  arrays  it  against 
the  Constitution. 

A  privilege  (privilegimn  in  the  old  law)  is  quite  a  different  thing 
from  a  monopoly.  It  is,  according  to  Burrill,  some  peculiar  right 
or  favor  granted  by  law  contrary  to  the  general  rule  —  an  exemp- 
tion or  immunity  from  some  general  doty  or  burden  a  right 
peculiar  to  some  individual  or  body  —  a  personal  benefit  or  favor. 
See  Bnr.  Law  Die,  in  verb.  An  immunity  is  much  the  same. 
See  Bnr.  Law  Die.,  in  verb. 

Where  the  retailing  of  liquors  is  prohibited  by  the  general  law, 
and  some  persons  may  sell  it,  obtaining  license  therefor,  and  be 
exempt  from  prosecution,  it  is  difficult  to  distinguish  that  from  ■ 
privilege  or  immmnnity.  It  is  expressly  held  to  be  a  privilege  is 
Austin  v.  State,  10  Mo.  591,  although  no  such  constitutional  pro- 
vision as  the  one  under  discussion,  was  then  urged.  If  it  be  such, 
it  follows  here  that  if  granted  to  one  it  most  be  granted  to  all  others 
upon  the  same  terms.  That  is  to  say,  those,  who  make  application, 
tender  the  license  fee  and  bond,  propose  to  sell  in  the  township  and 
ward,  and  as  to  whom  there  can  be  shown  no  unfitness  as  to  moral 
ifharacter  or  otherwise.  In  other  words,  it  woald  seem  plainly  to 
jireclude  the  county  court  from  making  any  arbitrary  discrimi- 
nation. Yet  the  authorities  are  conflicting. 
V  In  Illinois  it  is  settled  that  such  discriminations  cannot  be  made. 

In  City  of  Boat  St.  Louis  v.  Wehnmq,  W  W.  392,  it  was  held  that 
the  court  conld  not  discriminate  between  persons,  charging  some  » 
higher  rate  of  license  than  others,  exercising  the  same  calling, 
under  the  same  circumstances,  and  with  eqnal  facilities  for  profit, 
although  an  ordinance  of  a  city  might  discriminate  between  locali- 
ties- A  discrimination  as  to  persons,  without  reasons,  was  consid- 
ered an  abuse  of  discretion. 

A  late  case,  Zanoite  t.  Mound  City.  103  111.  553,  is  one  very 
mnch  like  this.  A  city  ordinance  provided  for  the  issuance  of 
dram  shop  license  upon  certain  conditions.  ZanOni  brought  him- 
self within  the  conditions,  yet  was  refused  license.     He  applied  f« 
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8  and  showed,  as  is  done  here,  that  he  was  in  every  re- 
spect  a  suitable  person,  and  that  licenses  had  been  issued  to  others. 
The  defendants,  the  municipal  authorities,  as  in  this  case,  showed 
no  excuse,  justification  or  explanation  of  their  action.  The  court 
conceded  that  the  authorities  might  eiercise  a  sound  discretion,  and 
refuse  a  license  to  unfit  persons,  but  could  not  exercise  an  arbitrary 
discrimination.  The  mandamus  was  ordered.  The  court  says, 
that  "  Equality  before  the  law  is  a  fundamental  principle  of  our 
institutions,  and  no  reason  is  perceived  why  applicants  for  a  license 
to  keep  a  dram  shop,  who  are  suitable  persons  to  be  licensed,  should 
not  stand  on  an  equality  before  the  law.  Captious  discriminations 
among  men  of  that  trade,  are  as  obnoxious  as  wonld  be  such  dis- 
criminations in  regard  to  other  trades."  The  court  concluded  alto 
that  the  city  authorities  might  limit  the  number  of  dram  shop 
keepers  to  be  licensed,  but  said  that  in  such  ease  to  avoid  favorit- 
ism and  monopoly  some  provision  should  be  nude  for  a  fair  compe- 
tition. People  v.  Village  of  Vntt$,  93  I1L  180,  is  cited  as  sustain- 
ing this  view  of  the  law,  althongh  on  its  own  grounds,  the  manda- 
mus in  that  case  was  refused. 

The  case  of  Zanone  v.  Mound  City,  supra,  was  decided  by  a  di- 
vided court,  there  being  three  dissenting  members.  Yet  in  con- 
nection with  the  oases  cited,  it  may  be  considered  as  settling  the 
law  iif  Illinois,  that  such  arbitrary  discriminations  are  not  valid. 

In  Kentucky,  although  no  similar  constitutional  restriction  con- 
cerning equality  of  privileges  and  immunities  was  discussed,  yet  in 
the  cases  of  the  City  of  Louieeille  v.  Divers  Parties,  18  B.  Mohr.  15, 
it  was  held,  on  general  principles,  that  a  discretion  in  a  county 
court  to  grant  or  refuse  liquor  licenses  was  not  an  arbitrary  one, 
but  would  be  controlled.  It  was  held  that  there  might  bo  a  general 
refusal  of  every  one,  without  any  question  of  reason,  just  as  we 
have  held  here;  that  the  city  council  might  decide  how  many  tav- 
erns licensed  to  sell  liquor  were  required  in  the  city.  This  is  an 
authority,  certainly,  against  an  unlimited  and  arbitrary  discretion,1 
such  as  the  courts  may  not  control. 

The  courts  in  North  Carolina  have  taken  about  the  same 
view  of  the  general  question  of  discretion,  which  has  obtained 
in  Kentucky.  Judge  Boffin  in  5  Iredell,  827,  says  that  the 
county  courts  are  not  compelled  to  issue  licenses  to  every  quail 
Bed  candidate,  but  that  the  particular  license  is  within  the 
sound  legal  discretion  of  the  court,  holding  however  that  the  rea- 
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lorn  for  the  refusal  should  appear.  Attorney-Oeneral  v.  Juaiieet  of 
Ontlford,  ttH  supra. 

In  other  words,  the  power  so  give  or  refuse  is  held  sot  to  be  abso- 
lute. The  learned  chief  justice  quotes,  approvingly,  the  caae  of 
Young  v.  Pitta,  1  Burr.  556,  which  arose  under  the  act  of  6  and  6 
Ed.  6,  prohibiting  ale  houses  without  a  license  from  two  justices  of 
the  peace.  Lord  Mansfield  said:  "  It  must  not  be  permitted  to 
them  to  exeroise  an  arbitrary  and  uncontrolled  power  over  the  rights 
of  the  people;  that  if  they  had  no  reasonable  objection  against  the 
applicant  they  ought  to  license  him,  and  if  they  had  they  ought  to 
give  it"  This  is  very  hard  common  sense,  to  say  the  least  of  it, 
and  is  independent  of  constitutional  restrictions. 

In  Missouri  the  courts  seem  to  favor  the  arbitrary  power  of  dis- 
crimination. State  v.  Bolt  Co.,  39  Ho.  524.  The  matter  there  is 
not  put  upon  constitutional  grounds,  and  the  court  refers  to  Austin 
y.  State,  10  Mo.  which  treats  a  license  as  a  privilege. 

The  courts  of  Virginia  hare  reached  the  conclusion  that  the  dis- 
cretion of  the  Oounty  Courts  in  giving  or  refusing  license  in  a  par- 
ticular case  cannot  be  controlled  by  any  revisory  process,  but  refuse 
to  declare  that  they  have  an  arbitrary  discretion,  which  they  can 
exercise  at  pleasure  without  responsibility.  The  control  in  this  State 
is  given  by  appeal,  and  the  authority  of  the  Virginia  cases  seems 
scarcely  applicable  upon  the  main  point  now  disoussed,  although 
they  had  in  their  Constitution  a  clause  to  the  effect  that  "no  man 
or  set  of  men,  are  entitled  to  exclusive  or  separate  emoluments  or 
privileges."  The  court  however  has  not  seemed  to  rely  upon  this 
clause  in  the  case  which  seems  to  have  settled  the  practice  in  that 
State.     Yeager,  ex  parte,  11  Gratt.  674. 

In  the  oase  of  Commonwealth  r.  Blackington,  34  Pick.  353, 
the  Supreme  Court  of  Massachusetts  held  directly,  that  a  law  giv- 
ing to  county  commissioners  the  right,  at  their  option,  to  license  as 
many  persons  as  they  should  think  good  for  the  public,  was  not  in 
conflict  with  the  clause  of  their  bill  of  rights,  which  is  as  follows: 
"No  man,  nor  corporation,  or  association  of  men,  have  any  other  title 
to  obtain  advantages,  or  particular  and  exclusive  privileges  distinct 
from  those  of  the  community,  than  what  rises  from  the  considera- 
tion of  Bervioes  rendered  to  the  public"  The  court  said  they  might 
put  the  decision  on  the  ground  that  the  law  required  of  licensed 
persons  some  burdens  for  the  accommodation  of  the  public,  for 
which  the  exclusive  privilege  might  be  perhaps  a  consideration,  at 


MAY  TEEM,  1881  557 


Ex  parte  Levy. 


in  one  of  ferries;  but  preferred  to  put  the  decision  on  the  broader 
ground  that  the  privilege  was  not  conferred  as  a  privilege  to  the 
render,  or  with  a  view  to  give  him  an  exclusive  right.  That  the 
exclusive  right  is  collateral  to  toe  peace  and  good  order,  and  security 
and  morals  of  the  community,  and  that  when  those  are  the  obvious 
purposes  of  a  law,  and  the  exclusive  privilege  the  means,  the  Con- 
stitution is  not  violated. 

The  reasoning  is  not  very  satisfactory,  nor  easily  grasped.  What 
■hall  be  the  exact  limit  to  which  exclusive  privileges  may  extend, 
if  they  be  good  in  some  oases  and  not  in  others  ?  The  jurispru- 
dence of  Massachusetts  has  its  roots  in  a  time  when  the  worthy  fore- 
fathers of  the  generation  rendering  this  opinion  were  extremely 
careful  to  fortify  against  all  arbitrary  powers  and  abases  of  the  crown, 
and  at  the  same  time  very  prone  to  hold  up  the  hands  of  their  own 
home  inters  in  the  colony  in  very  arbitrary  measures  to  coerce  good 
conduct  at  home.  The  same  principles  are  not  always  easily  adjusted 
for  both  purposes.  So  far  as  it  goes,  however,  and  the  court  of 
Massachusetts  goes  far  as  authority,  it  sustains  the  action  of  the 
county  court. 

In  the  case  of  Blair  v.  Eilpairick,  40  Ind.  315,  it  was  held  that 
a  similar  provision  of  the  Constitution  had  no  reference  to  liquor 
licensee.  In  that  case  the  distinction  made  by  the  law  was  between 
males  and  females  and  to  that  it  is  obvious  constitutional  provision 
would  not  apply.  It  is  intimated  however  that  if  a  distinction  as  to 
this  privilege  should  be  attempted  between  a  white  man  and  a  black 
one,  it  might  alter  the  case. 

It  has  been  held  in  Georgia  that  the  court  under  their  law,  which 
in  terms  however  is  more  mandatory  than  ours,  has  no  right  to  with- 
hold license  from  any  one  applying  and  bringing  himself  within  the 
requirements  of  the  law.  State  v.  Justices  of  Morgan  Co. ,  15  Ga.  408. 
In  Nebraska  it  seems  to  be  held  that  courts  have  unlimited  and 
uncontrolled  discretion  as  to  each  license  applied  for,  but  no  con- 
stitutional question  was  made.  State  7.  Cass  Co.  Commr's,  12  Neb. 
54,  None  could  have  been  well  made  as  their  Constitution  prohibits 
only  irrevocable  grants  of  privileges  and  immunities. 

So  in  Connecticut  where  a  like  discretion  has  been  upheld  ( Batters 

v.  Dunning,  49  Conn.  479),  no  constitutional  question  was  made, 

as  their  Constitution  seems  only  to  prohibit  hereditary  privileges. 

In  Mayor,  etc..  v.  Tkorne,  1  Paige,  361,  Chancellor  Walworth, 

upon  equitable  principles,  held  a  city  by-law  to  be  unreasonable  and 


558  ■■■   AUKAKSAS, 


Kz  parte  Levj. 


consequently  void,  which  would  permit  one  person  to  carry  on  a 
dangerous  business,  and  prohibit  another  who  has  an  equal  right 
from  pursuing  the  same  business.  This  principle  seems  directly 
applicable  to  the  case  now  in  judgment,  since  the  multiplication  of 
dangers  is  the  only  plausible  ground  upon  which  the  County  judge 
could  base  a  refusal  of  a  portion  of  the  applicants. 

Mr.  Gooley,  in  his  work  on  Constitutional  Limitations,  lays  it  down 
as  a  maxim  of  constitutional  law,  by  which  all  enactments,  and 
we  may  add  constructions  of  enactments,  are  to  be  tested ;  that  those 
who  make  the  laws  "are  to  govern  by  promulgated  established  laws, 
not  to  be  varied  in  particular  oases,  bat  to  have  one  rule  for  rich  and 
poor,  for  tho  favorite  at  court  and  for  the  countryman  at  the 
plough" — quoting  from  Locke  on  Civil  Government,  §  142.  See 
Cooley  Const.  Lim.,  mar.  p.  392. 

In  Lewis  v.  Webb,  3  Me.  326,  this  principle  is  thoroughly  recog- 
nized. The  court  say  on  principle  it  can  never  be  within  the 
bounds  of  legitimate  legislation  to  enact  a  special  law  or  pass  a 
resolve  dispensing  with  the  general  law  in  a  particular  case,  and 
granting  a  privilege  and  indulgence  to  one  man  by  way  of  exemption 
from  the  operation  and  effect  of  such  general  law,  leaving  all  other 
persons  under  its  operation.  Such  a  law  is  neither  just  nor  reason- 
able in  its  consequences.  It  is  our  boast  that  we  live  under  a  govern- 
ment of  laws  and  not  of  men,  but  this  can  hardly  be  deemed  i 
blessing  unless  those  laws  hare  for  their  immovable  basis  the  great 
principles  of  constitutional  equality." 

The  honorable  judges  of  the  county  and  circuit  court  of  Jeffer- 
son county,  and  the  attorneys  in  this  case,  have  manifested  a  spirit 
of  candor  which  is  commendable,  and  which  evinces  an  earnest 
desire  to  be  thoroughly  advised  of  the  proper  practice.  They  have 
discarded  all  technical  advantages,  but  have  been  careful  to  present 
to  the  courts  in  succession  the  naked  question,  whether  or  not 
the  county  court,  under  the  law,  can  without  any  reason  assigned, 
at  its  own  option,  grant  licenses  to  some  citizens,  and  refuse  them 
to  others  in  every  respect  as  well  qualified  to  receive  them,  and 
standing  before  the  court  in  all  respects  in  the  same  light  We 
have  endeavored  to  meet  the  question  in  the  same  spirit,  and  to 
settle  it  for  the  whole  State,  have  gone  somewhat  beyond  what  the 
case  requires. 

Upon  a  review  of  all  the  conflicting  and  modified  views,  which  have 
been  expressed  by  the  courts,  a  majority  of  the  court  determine: 
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That  any  construction  of  luw  which  gives  to  the  county  court 
the  power,  arbitrarily  to  grout  licenses  to  some  individuals,  and  re- 
fuse them  to  others  in  the  same  township  or  ward,  equally  as  com- 
petent and  as  worthy,  and  without  any  cause  assigned,  is  contrary 
to  the  spirit  of  our  government  and  in  hostility  to  the  declarations 
of  our  bill  of  rights,  and  a  misapprehension  of  legislative  intent. 

We  think  the  discretion  of  the  county  court  extends  to  deter- 
mining whether  or  not  any  license  at  all  shall  be  issued  in 
any  particular  township  or  ward,  after  that  discretion  may  have 
been  conferred  by  the  vote  of  said  township  or  ward,  and  by 
the  vote  of  the  county.  Bnt  having  adopted  the  policy  by  issu- 
ing any  license,  it  has  no  further  discretion  in  a  particular  case, 
than  to  determine  whether  the  applicant  has  complied  with  all  the 
requirements  of  the  law,  and  is  of  good  moral  character,  and  we 
think,  upon  refusal,  the  grounds  of  the  objection  should  be  shown, 
that  it  may  be  seen  whether  or  not  the  court  has  exercised  a  sound 
legal  discretion  in  the  matter. 

In  coming  to  this  conclusion  we  have  carefully  weighed,  on  one 
hand,  the  evils  likely  to  ensue  upon  a  multiplicity  of  licenses.  We 
incline  to  think  a  few  dram  shops  in  any  locality,  although  not 
perhaps  as  great  a  nuisance  as  many,  would  be  quite  as  pregnant 
with  evils  to  the  morals  of  the  community,  as  many.  The  actual 
supply  of  intoxicating  drinks  would  be,  in  each  case,  abont  the 
same,  and  quite  as  easily  accessible. 

Upon  the  other  hand  we  have  considered  the  true  spirit  of  our 
free  government  as  to  the  absolute  equality  of  citizens,  the  meaning 
of  our  provision  against  exclusive  privileges,  the  dissatisfaction 
likely  to  ensue  from  groundless  discriminations,  and  the  danger  of 
corruption  which  may  grow  out  of  favoritism,  and  the  temptation 
to  undue  influences  to  secure  the  privilege.  Nothing  of  the  sort  is 
revealed  by  this  transcript.  The  county  judge,  as  shown  by  the 
nature  of  these  proceedings,  has  been  conscientiously  desirous 
of  being  advised  as  to  his  duty.  But  shocking  corruptions  may 
grow  out  of  the  practice  of  an  uncontrolled  discrimination. 

This  cause  must  be  remanded  to  the  Circuit  Court  to  be  heard 
de  novo  upon  the  appeal,  and  to  be  decided  in  accordance  with  the 
principles  herein  announced. 

Cause  remanded. 

English,  0.  J.,  dissenting. 


Stitk  v.  Wade. 

(UArt.IT.) 


960 


Playing  at  cards  under  anagroomezit  that  the  beaten  party  aball  treat  to  eigaie 
is  unlawful  gaming.* 

INDICTMENT  for  gaming.    The  opinion  states  the  case.     Ao- 
quittaL 

0.  B.  Moon,  attorney-general,  for  State. 

Wm.  P.  Stephen*,  contra. 

Smith,  J.  Wade  was  indicted  for  betting  one  cigar  of  the  nine 
of  fire  cents  at  pocre.  The  evidence  shoved  that  within  twelve 
months  next  before  the  finding  of  the  indictment  he  and  others  en- 
gaged in  a  game  of  freeze-out  pocre.  Each  was  furnished  with  a 
certain  number  of  grains  of  corn  to  be  need  in  counting  the  game. 
And  it  was  agreed  between  the  parties  that  he  who  should  first  lose 
all  of  his  counters  should  treat  the  rest  of  the  party  to  cigars.  The 
value  of  the  cigars  was  proved  as  alleged.  At  the  end  of  the  game, 
the  loser  did  pay  for  the  cigars.  The  witness  had  never  heard  any 
of  the  players  say  to  the  others,  "  I  bet  you  a  cigar." 

The  court  gave  in  charge  the  substance  of  section  1564,  Gantfs 
Digest,  upon  which  the  indictment  was  founded  which  prohibits 
the  betting  of  money  or  other  valuable  thing  on  pocre  or  any  other 
game  at  cards.     But  it  refused  the  following  prayers  for  the  State: 

"If  the  jury  believe  from  the  evidence  that  the  defendant 
either  won  or  lost  a  oigar  of  value  on  any  game  at  cards,  commonly 
called  pocre,  within  twelve  months  previous  to  the  finding  of  the 
indictment,  they  will  find  him  guilty. 

"  Whether  or  not  the  defendant  bet  a  valuable  thing  on  a  game 
of  cards  called  pocre  as  charged  in  the  indictment,  is  a  fact  for  the 
jury  to  determine  from  the  evidence. 

"  And  in  determining  this  fact  it  is  not  necessary  for  the  State 

to  prove  by  any  witness  that  said  witness  heard  defendant  say  '  I 

bet  you,'  but  if  all  the  facts  proven  show  that  defendant  either  won. 

•  See  48  Am.  Rep.  474;  47  Am.  Ren.  NM. 
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or  lust  any  valuable  tiling  on  a  game  of  poore  as  charged,  he  is  guilty, 
and  the  jury  may  so  find." 

And  of  its  own  motion  it  told  the  jury  that  a  mere  promise  to 
bay  and  deliver  a  cigar  after  the  game  was  played,  was  not  betting 
money  or  other  valuable  thing  under  the  statute,  and  that  a  prom- 
ise is  not  money  or  a  valuable  thing.  • 

Under  these  instructions  the  jury  brought  in  a  verdict  of  acquit- 
tal. The  State  moved  for  a  new  trial  for  misdirection,  and  because 
the  verdict  was  against  the  law  and  the  evidence,  and  reserved  ex- 
ceptions and  removed  the  case  to  this  court. 

The  statute  is  levelled  at  the  betting  of  property  as  well  as  of 
money  at  cards.  And  it  has  not  stopped  to  discriminate  between 
large  wagers  and  small  wagers.  It  regards  gambling,  whether  on  a 
large  or  a  small  scale,  as  a  pernicious  practice,  the  offspring  of  idle- 
ness, and  the  prolific  parent  of  vice  and  immorality,  demoralizing  in 
its  associations  and  tendencies,  detrimental  to  the  best  interests  of 
society,  and  encouraging  wastefulness,  thriftlessness,  and  a  belief  that 
a  livelihood  may  be  earned  by  other  means  than  honest  industry. 

Under  a  statute  of  Tennessee,  which  uses  the  language  "  money 
or  other  valuable  thing,"  the  jury  in  Walker  v.  State,  3  Swan,  287, 
rendered  the  following  special  verdict:  "We  find  that  the  defend- 
ant, with  some  six  or  more  other  gentlemen,  played  at  a  game 
called  ten  pins,  or  handicap.  In  this  game  no  one  played  to  beat 
any  other  gentleman,  but  each  one  had  assigned  to  him  a  certain 
number  of  pins  to  get  with  a  certain  number  of  balls,  some  more 
and  some  less,  according  as  they  were  considered  good  or  bad  players. 
If  the  player  did  not  get  the  number  of  pins  assigned  him,  he  was  to 
treat  to  a  bottle  of  champagne.  The  defendant  did  play  in  this 
game  in  Maury  county,  in  less  than  six  months  preceding  the  find- 
ing of  this  presentment,  and  did  sometimes,  on  failing  to  get  the 
number  of  pins  allotted  to  him,  treat  to  a  bottle  of  champagne,  and 
sometimes  he  did  Hot.  It  was  agreed  by  the  parties  at  the  com- 
mencement of  the  playing  that  the  treat  was  a  voluntary  thing,  and 
no  one  need  to  do  so  unless  he  was  perfectly  willing.  The  jury 
further  find,  that  the  defendant  and  the  other  gentlemen  engaged 
in  this  play,  did  not  believe  it  to  be  gaming." 

Cakuthkrs,  J.,  in  delivering  the  opinion  of  the  conrV  said: 

"  Was  this  a  ease  of  unlawful  gaming?     We  think  it  very  clear  that 

it  was.     It  was  a  risk  of  a  bottle  of  wine  upon  a  hazard,  whether  he 

knocked  down  the  number  of  pins  designated  or  not    It  was  not  a 
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bet  with  iiny  particular  individual,  but  with  the  whole  company. 
It  would  certainly  be  gaming  for  two  or  more  persons  to  determine, 
by  the  chance  of  a  game  at  ten  pins  who  should  pay  the  boy  for 
setting  up  the  pins,  or  who  should  treat,  as  much  as  if  the  same 
amount  was  staked  up  and  won  and  lost  upon  the  game.  All  these 
contrivances  are  regarded  and  intended  as  evasions  of  the  law  and 
cannot  be  tolerated.  The  law  is  founded  on  a  principle  which  must 
be  sustained.  It  prohibits  any  game,  or  match  of  hazard  and  ad- 
drees,  by  which  something  can  be  obtained  for  nothing." 

In  Commonwealth  v.  Taylor,  14  Gray,  2li,  Shaw,  C.  J.,  speaking 
for  the  court  said:  "All  gaming  is  unlawful  by  the  law  of  this 
Commonwealth;  and  it  is  gaming  to  play  any  game  of  hasard  for 
money  or  other  article  of  value.  A  game  of  hasard  to  determine 
who  shall  pay  for  the  beer  or  other  liquor  to  be  drunk  its  strictly 
playing  for  money;  it  is  to  determine  which  party  shall  pay  a  sum 
of  money  for  the  other."  To  the  same  effect  is  BaeheUor  t,  8iaU, 
10  Tex.  358. 

In  Commonwealth  v.  Oourdisr,  14  Gray,  390,  it  was  held  that 
throwing  dice  to  determine  who  shall  pay  for  liquor  or  for  any  other 
article  bought,  is  illegal  gaming.  The  same  principle  is  announced 
in  McDaniel  y.  Commonwealth,  6  Bush,  326. 

In  State  v.  Maurer,  t  Iowa,  406,  the  following  instruction  was 
adjudged  to  have  been  properly  refused.  "  That  the  playing  at  cards 
for  drinks  of  spirituous  liquors,  before,  during,  or  after  the  game, 
the  loser  to  pay  for  such  drinks,  is  not  gambling  within  the  mean- 
ing and  intent  of  the  statute." 

In  Stale  v.  Lmghlon,  23  N.  H.  167,  it  was  ruled  that  playing  at 
billiards,  under  a  general  custom  and  understanding  that  the  de- 
feated party  was  to  pay  for  the  use  of  the  tables,  was  a  gaining  for 
money. 

In  Hichinn  v.  People,  39  N".  T.  454,  the  keeper  of  a  shop  for  the 
sale  of  beer,  cigars,  etc.,  was  indicted  for  suffering  gaming  on  his 
premises.  The  proof  showed  that  he  allowed  his  customers  to  play 
games  for  such  articles,  he  furnishing  them  at  the  end  of  the  games 
and  charging  the  loser  therefor.  His  counsel  requested  the  court 
to  charge  that  playing  for  beer,  cigars,  etc.,  was  not  gambling 
within  the  statute.  The  court  refused,  and  the  Court  of  Appeals 
declared  that  the  trial  court  was  right  in  denying  the  request,  say- 
ing: "  All  will  agree  that  gambling  for  a  barrel  of  beer  or  box  of 
cigars  is  within  the  statute.     It  follows  that  gambling  for  a  gallon 
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or  leas  quantity  is  equally  within  it.  No  exception  is  made  by  the 
statute  on  account  of  the  amallneea  of  the  quantity,  or  to  the  use  to 
which  it  is  applied  by  the  winner." 

In  this  case  the  jnry  were  misdirected  and  their  verdict  was  con 
traiy  to  the  law  and  the  evidence.  The  judgment  is  accordingly 
reversed  and  the  cause  remanded  with  directions  to  put  the  defend* 
ant  again  upon  trial. 

\   Judgment  reverted. 


Nolen  v.  Harden. 


Gift  —  inUrnvot  —  dtUntiry. 


H.,  an  Invalid,  had  collected  and  kept  apart  in  a  aack  some  $8,000  in  gold  cata. 
He  gave  It  into  die  hands  of  a  Mend  and  neighbor  to  keep  and  use  It  for 
11.  's  daughter,  some  seven  or  eight  yean  old.  The  receiver  naked  Hie.  H. 
to  keep  it  for  him  till  he  should  call  or  send  for  it,  and  she  kept  it  accord- 
ingly. This  was  with  H.'p  knowledge  and  approval.  H.  died  away  from 
home,  and  thereafter  Mrs.  H.  sent  the  seek  and  money  to  the  bailee.  RMd,  a 
valid  gift. 


rpHi 


!E  opinion  states  the  point. 


Gompton,  Battle  &  Compton,  for  appellants. 

Smoote  A  MoRae  and  R.  H.  Bough,  for  appellee. 

Eakik,  J.  [Omitting  other  matters.]  Adopting  the  safest  course, 
and  discarding  wholly  the  evidence  of  C.  S.  Hill  and  so  much  of  Mrs. 
Hightower's  an  may  savor  of  matrimonial  confidence*  the  proof  is 
ample  to  show  that  Milton  0.  Hill,  had  collected  and  kept  apart  in  a 
sack  over  92,000  in  gold  pieces;  that  he  solemnly  and  earnestly  gave 
it  into  the  hands  of  a  neighbor  and  friend  to  be  held  and  used  for  his 
daughter  Dora,  a  girl  of  seven  or  eight  years  of  age,  unfit  to  receive  it 
for  herself;  that  he  endeavored  to  retain  no  further  control  of  it, 
expressing  tho  gift  in  absolute  terms,  as  intending  it  to  operate  in 
presenti ;  that  the  friend  received  it  into  his  hands,  bona  fide,  with 
the  intention  of  accepting  the  trust ;  that  he  found  it  inconvenient 
to  carry  away,  and  asked  the  wife  of  the  donor  to  keep  it  for  him 
until  he  should  call,  or  send  for  it ;  that  the  donor  observed  the 
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transaction  and  cautioned  his  wife  to  deliver  it  before  his  death; 
that  she  kept  it  separate  under  her  own  control ;  that  the  donor 
died  afterward  away  from  home,  and  his  wife  sent  the  same  sack  to 
the  bailee  after  his  death. 

All  the  adjudications  concerning  the  validity  or  invalidity  of  gifts 
inter  vivos,  depend  upon  a  single  principle  clear  enough  in  itself, 
but  sometimes  difficult  in  its  application.  Apparent  discrepancies 
have  resulted,  in  most  oases,  from  attempts  to  made  gifts  i»  prt- 
senti  of  ohoses  in  action  by  making  formal  delivery  of  the  evidences 
and  still  retaining  some  sort  of  control ;  which  in  some  cases  have 
been  held  valid,  and  in  others  not  —  each  according  to  the  views 
which  the  courts  have  taken  as  to  the  nature  of  the  transaction, 
whether  it  be  inchoate  only  and  expressive  of  future  intention,  or 
whether  it  be  complete  in  pretenti — and  so  intended.  Where  the 
thing  given  has  been  substantial  property  the  cases  are  clearer. 

The  principle  is  this :  that  if  the  gift  be  intended  in  present  i  and 
be  accompanied  with  snch  delivery  as  the  nature  of  the  property 
will  admit,  and  the  circumstances  and  situation  of  the  patties  render 
reasonably  possible,  it  operates  at  once,  and  as  between  the  parties 
becomes  irrevocable.  Snoh  delivery  may  be  made  to  a  bailee,  as 
effectually  as  to  the  donee  in  person.  Upon  the  other  hand,  if  there 
be  only  an  intention  to  give  and  no  delivery,  it  will  be  inchoate 
and  incomplete,  however  strong  the  expression  of  intention  may  be; 
and  the  property  does  not  pass.  One  is  bound  by  his  acts,  bat 
without  consideration,  he  is  not  bound  to  carry  ont  his  voluntary 
intentions,  however  firmly  or  earnestly  he  may  express  them. 

In  this  case  the  subject-matter  of  the  gift  was  a  bag  of  coin,  in- 
convenient to  be  carried  ;  the  donee  was  a  young  girl  incompetent 
from  age  to  receive  and  take  care  of  it ;  the  donor,  an  invalid,  in- 
capable of  active  business.  He  selects  a  trusted  friend  and  neighbor 
and  delivers  the  sack  to  him  for  his  daughter,  requesting  him  to 
keep  it  for  her  benefit,  and  declaring  it  a  gift,  absolutely,  without 
condition  or  reservation.  It  is  difficult  to  conceive  a  mode  of  doing 
it  more  effectually  under  all  the  surroundings.  We  may  not  ques- 
tion his  motives,  nor  criticise  his  conduct.  He  had  a  right  to  do 
what  he  would  with  his  own.  The  gift  was.  complete  when  the 
sack  was  delivered  and  accepted  as  the  property  of  Dora.  What 
happened  afterward  was  of  no  consequence.  It  was  irrevocable. 
The  bailee  had  the  right  to  request  the  mother  to  keep  it  for  him. 
It  is  not  a  matter  of  any  signBcance,  if  it  were  dearly  shown  that 
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the  donor  resumed  the  control  of  it  at  any  time  afterward-  He  had 
no  right  to  do  so.  Neither  the  donee,  who  could  not  act  mi  juris, 
nor  the  bailee,  nor  the  mother  could  give  him  that  right.  It  was 
no  longer  his  property,  and  did  not  become  part  of  his  estate,  because 
it  was  under  his  roof  when  he  died. 

There  was  no  error  in  the  decree.    Let  it  be  affirmed  and  the  case 
be  remanded  for  final  adjustment  according  to  its  terms. 

Affirmed  and  remanded. 


Statu  v.  Cabi. 

(IS  Ark.  BBS.) 

Contract — piact  of miU. 

Dsridaun,  at  Oaark,  sent  a  written  order  to  Carl  A  Toby,  merchants  at  Little 
Bock,  to  send  him  one  gallon  of  whisky  by  express,  C.  O.  D.  It  was  sent  ac- 
cordingly, the  sellers  agreeing  with  the  express  company  that  if  it  was  not 
taken  within  thirty  days,  It  might  be  returned  and  they  would  pay  freight 
both  ways.  Davidson  received  and  paid  for  It.  HtU,  a  sale  at  Little  Bock. 
(8t*  note,  p.  570.) 

INDICTMENT   for  illegally  selling  intoxicating  liquors.     The 
opinion  states  the  case.     Acquittal. 

C.  B.  Moore,  attorney-general,  for  State. 

RatoUjfe  <&  Fletcher,  contra. 

Smith,  J.  The  indictment  in  this  case  charged  that  Carl  & 
Toby,  on  the  16th  day  of  November,  1883,  sold  intoxicating  liquors 
within  three  miles  of  the  Presbyterian  Church  in  the  town  of  Ozark, 
Franklin  county,  after  the  County  Court  of  said  county  had  made 
an  order  prohibiting  the  sale  or  giving  away  thereof,  in  accordance 
with  the  act  of  the  legislature,  approved  March  21,  1881,  known  as 
the  "  local  option  "  statute. 

At  the  trial  the  following  was  agreed  upon  as  the  facts  in  case: 
"  That  Carl  &  Toby  are,  and  had  been  for  more  than  one  year 
before  the  finding  of  the  indictment  in  this  case,  merchants,  doing 
business  in  the  city  of  Little  Bock,  Pulaski  county,  Arlranam,  as 
partners,  under  the  style  of  Carl  &  Toby,  and  had  paid  all  the 
licenses  required  by  law  to  carry  on  the  business  of  wholesale  and 
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retail  liquor  dealers  in  said  city,  and  county,  and  at  the  time  of  the 
alleged  sale,  charged  in  the  indictment,  were  in  said  city  of  Little 
Rock.  That  daring  the  month  of  October,  1883,  John  Davidson, 
who  then  lived  in  Ozark,  Franklin  county,  Arkansas,  wrote  a  letter 
from  Ozark  to  Carl  &  Toby,  at  Little  Bock,  which  he  forwarded  to 
them  by  mail,  to  send  one  gallon  of  whisky  by  the  Little  Bock  and 
Fort  Smith  Railway  Express  Company,  a  common  carrier,  doing 
business  between  Little  Bock  and  Ozark,  '0.  O.D.'to  him,  the 
said  Davidson,  at  Ozark.  That  in  accordance  with  the  direction) 
of  said  Davidson,  in  said  letter,  Carl  &  Toby,  in  the  usual  coarse  of 
business  at  Little  Bock,  delivered  to  said  express  company,  for  said 
Davidson,  one  gallon  of  whisky,  directed  to  said  Davidson,  at  Ozark, 
and  took  from  the  company  a  receipt,  a  copy  of  which  is  attached 
as  part  of  the  agreed  statement  of  fact  —  the  purport  of  which  wai 
that  Carl  &  Toby  were  named  as  consignors,  and  Davidson  as  con- 
signee, and  after  other  stipulations,  unnecessary  to  be  mentioned, 
it  contains  a  provision  '  that  in  case  the  goods  were  not  called  for 
and  charges  paid  within  thirty  days,  the  company  may,  at  their 
option,  return  the  same  to  the  consignors,  who  agreed  to  pay  the 
freight  both  ways.'  That  the  letters  '  C.  0.  D.'  mean  collect  on  the 
delivery  of  the  whisky  by  the  express  company  at  Ozark.  That 
within  a  few  days  thereafter  Davidson  called  at  the  office  of  the 
said  company,  at  Ozark,  and  paid  the  agent  of  the  company  12.50, 
which  he  supposed  to  be  the  price  of  the  whisky  due  Carl  &  Toby, 
and  also  all  charges  for  carrying  the  whisky  by  the  express  company, 
and  for  returning  the  money  to  Carl  &  Toby,  and  thereupon  the 
whisky  was  delivered  to  him  by  said  agent.  This  was  within  three 
miles  of  the  Presbyterian  Church  at  Ozark,  and  after  the  County 
Court  of  Franklin  county  had  made  an  order  in  accordance  with  the 
statute,  prohibiting  the  sale  of  intoxicating  liquors  within  three 
miles  of  said  church.  That  Carl  &  Toby  in  what  they  did  hsd  no 
intention  to  violate  the  law.  That  the  receipt  taken  by  Carl  ft 
Toby  from  the  express  company,  and  made  a  part  of  this  agreed  state- 
ment, was  never  forwarded  by  them  to  Davidson,  bnt  was  kept  bj 
them,  and  that  they  never  notified  Davidson  that  they  had  for- 
warded  the  whisky,  and  as  matter  fact  Davidson  did  not  know  that 
the  whisky  had  been  forwarded  until  he  called  for  it  at  the  eipresi 
office  at  Ozark." 

Several  declarations  of  law  were  asked  by  the  State  and  refused; 
the  purport  of  which  was  that  the  sale  was  a  sale  at  Ozark;  and  sev- 
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oral  were  asked  by  Carl  &  Toby,  and  given  by  the  court,  the  pur- 
port of  which  was  that  the  Bale  was  at  Little  Rook.  The  defend? 
ants  were  acquitted  and  the  State  appealed.  The  leading  question 
now  before  this  court  is  as  to  the  place  of  sale. 

In  determining  this  question  the  most  material  inquiries  are, 
•when  and  where  was  it  that  the  minds  of  these  parties  met  and  as- 
sented to  the  same  thing;  and  at  what  point  was  it  that  the  goods 
ordered  were  set  apart  and  delivered  to  the  purchaser. 

"  When  the  terms  of  sale  are  agreed  on,  and  the  bargain  is  struck, 
and  everything  that  the  seller  has  to  do  with  the  goods  is  com- 
plete, the  contract  of  sale  becomes  absolute,  as  between  the  parties 
without  actual  payment  or  delivery,  and  the  property  and  the  risk 
of  accident  to  the  goods  vests  in  the  buyer.  He  is  entitled  to  the 
goods  on  the  payment  or  tender  of  the  price,  and  not  otherwise, 
when  nothing  is  said  at  the  sale  as  to  the  time  of  delivery,  or  time 
of  payment.  The  payment  or  tender  of  the  price  is  in  such  cases  a 
condition  precedent,  implied  in  the  contract  of  sale,  and  the  buyer 
cannot  take  the  goods  or  sae  for  them  without  payment;  for  though 
the  vendee  acquires  a  right  of  property  by  the  contract  of  sale,  he 
does  not  acquire  a  right  of  possession  of  the  goods  nntil  he  pays  or 
tenders  the  price."    2  Kent  Com.  (12th  ed.)  *  493. 

It  is  plain  that  the  only  agreement  to  sell,  or  act  of  sale,  was  at 
Little  Rock.  It  was  there  that  Davidson's  order,  transmitted 
through  the  mail,  reached  the  defendants,  and  it  was  there  that 
they  consented  to  fill  his  order.  Hence  the  first  existence  of  the 
contract  would  be  when  the  defendants  at  Little  Rock  assented  to 
his  proposal.  Mnch  v.  Mansfield,  97  Mass.  89;  Bhriver  v.  Pitts- 
burgh, 66  Penn.  St.  446. 

In  Teglor  v.  Shipman,  33  Iowa,  194;  a.  c,  11  Am.  Rep.  118,  a 
salesman  for  an  Illinois  house,  which  in  Iowa,  took  an  order  for 
liquors,  which  his  house  filled  by  shipping  the  liquors  to  the  pur- 
chaser in  Iowa,  he  to  pay  charges  and  take  risks.  This  was  held 
to  be  an  Illinois  contract.  And  the  court  said:  "  It  is  well  settled 
that  to  constitute  a  contract  requires  both  the  making  and  the  ac- 
ceptance of  a  proposition;  that  is,  there  must  be  a  concurrence  of 
two  minds  upon  the  same  thing.  Where  an  order  or  offer  is  made 
by  letter,  it  does  not  constitute  a  contract  nntil  it. is  accepted. 
When  it  is  accepted,  and  the  letter  containing  the  acceptance  is 
placed  in  the  mail,  the  contract  is  specified  in  the  order  or  offer,  k 
complete;  and  it  is  very  plain,  upon  principle,  that  the  contract  is 
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made  where  it  is  accepted,  and  not  where  the  offer  was  nude;  for 
it  is  there  that  the  two  in  inds  meet  upon  the  same  thing  and  the 
contract  is  consummated.  This  has  been  so  adjudicated.  Mdntynt. 
Parks,  3  Mete.  207;  Whiston  v.  Stodder, 4  Mart.  48;  13  Am.  Deo.  88L 
'Che  same  principle  is  illustrated  by  the  case  of  HiSv.  Spear,  SON.  H. 
253;  s.  c,  9  Am.  Rep.  805;  Boothbyv.  Planted,  51 N.  H.  436;  a.  a,  11 
Am.  Sep.  140;  LyncAv.  O'DonneU,  137  Mass.  311;  Blyv.  Webster, 
102  Mass.  304;  .flrociaway  v.  Moloney,  102  Mass.  308. 

It  remains  to  be  considered  where  the  liquor  was  set  apart  and 
delivered  to  the  purchaser.  In  Abberger  v.  Motrin,  103  Mass.  70, 
a  New  York  dealer,  while  in  Massachusetts,  took  an  order  for 
liquors  to  be  shipped  to  a  citizen  of  Massachusetts,  and  the  dealer 
selected  the  goods  and  placed  them  on  board  of  the  cars  in  New 
York,  directed  to  the  buyer  in  Massachusetts,  who  paid  the  freight. 
This  was  held  to  be  a  New  York  contract,  because  the  title  would 
not  pass  so  long  as  any  thing  remained  to  be  done  to  identify  the 
goods  sold  and  there  was  no  appropriation  of  particular  property 
under  the  contract  until  the  dealer's  return  to  New  York.  To  the 
same  effect  is  Dolan  v.  Green,  110  Mass.  322. 

In  Garbrachi  v.  Commonwealth,  96  Penn.  St.  449;  a.  c,  42  Am. 
Rep.  550,  a  travelling  agent  for  a  licensed  liquor  dealer  in  Erie  so- 
licited and  received  orders  for  whisky  in  Mercer  county.  The 
orders  were  transmitted  to  his  employer  in  Brie,  and  by  him  the 
whisky  was  shipped,  by  freight  or  express,  consigned  to  the  re- 
spective parties  from  whom  the  orders  were  received.  The  agent 
was  indicted  and  convicted  in  Mercer  county  for  selling  liquor  with- 
out a  license.  And  it  was  held  that  he  was  improperly  convicted, 
as  Erie,  and  not  Mercer  county,  was  the  place  where  the  sales  were 
made  and  the  place  of  delivery.  This  is  upon  the  principle  that 
the  place  of  sale  is  the  point  at  which  goods  ordered  or  purchased 
are  appropriated  and  delivered  to  the  purchaser,  or  to  a  common 
carrier,  who,  for  the  purpose  of  delivery,  represents  him. 

"  It  is  well  settled  that  the  delivery  of  goods  to  a  common  carrier, 
a  fortiori,  to  one  specially  designated  by  the  purchaser,  for  con- 
veyance to  him  or  a  place  designated  by  him,  constitutes  an  actual 
receipt  by  the  purchaser.  In  such  cases,  the  carrier  is,  in  contem- 
plation of  the  law,  the  bailee  of  the  person  to  whom,  not  by  whom 
the  goods  are  sent,  the  tatter  in  employing  the  carrier  being  con- 
sidered as  an  agent  of  the  former  for  that  purpose."  Benj.  Sales 
(let  Am.  ed.),  130,  514. 
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This  is  certainly  the  general  rule  and  controls  this  case,  unless  the 
(act  that  Davidson  was  to  pay  for  the  whisky  when  it  was  delivered 
to  him  at  Ozark,  varies  its  operation. 

The  only  case  to  which  we  hare  been  referred  which  is  precisely 
in  point  is  Pilgrton  v.  State,  71  Ala.  368.  There  the  conviction 
was  had  nnder  a  statute  rendering  it  unlawful  to  sell  intoxicating 
honors  within  five  miles  of  certain  churches  in  Columbiana.  The 
defendant  was  a  licensed  liquor  dealer,  doing  business  at  Calera, 
twelve  miles  distant.  He  received  by  mail  an  order  from  one  Dollar, 
requesting  him  to  send  to  Columbiana  a  half  gallon  of  whisky  by 
the  Southern  Express  Company,  marked  0.  0.  D.  The  defendant 
filled  the  order  at  Calera,  delivered  the  whisky  to  the  express  com- 
pany, and  by  the  company  it  was  delivered  to  Dollar  at  Columbiana, 
where  he  paid  the  price  and  all  charges  to  the  company,  from  whom 
the  defendant  received  the  price  at  Calera.  And  the  decision  was  that 
Oalera  was  the  place  of  sale.  Brickell,  C.  J.,  delivering  the 
opinion  of  the  court,  said:  "All  the  dealings  between  buyer  and 
seller  were  at  Oalera.  There  the  offer  of  the  buyer  was  received, 
accepted  and  acted  upon,  and  there  every  act  was  done  which  it  was 
intended  the  seller  should  do.  The  general  property  in  the  thing 
sold  there  passed  to  the  buyer  by  the  delivery  to  the  carrier  of  his 
own  appointment,  though  he  could  not  entitle  himself  to  possession 
until  he  paid  the  price  to  the  carrier.  The  carrier  was  his  agent  to 
receive  the  thing  Bold  at  Oalera,  and  was  the  agent  of  the  seller  to 
receive  the  price.  It  would  have  been  a  neglect  of  duty  as  a  collect- 
ing agent,  rendering  the  express  company  liable  to  the  seller,  if 
there  had  been  a  delivery  of  the  whisky  without  payment  of  the 
price,  and  if  possession  had  been  wrongfully  obtained,  it  may  be, 
the  seller  could  have  reclaimed  it.  The  general  property  however 
passed  to  the  buyer  by  the  delivery  to  the  express  company  at  Calera; 
the  risk  of  loss  then  passed  to  him,  though  there  may  have  remained 
in  the  seller  a  special  property,  and  though  the  buyer  could  not, 
without  payment  of  the  price,  entitle  himself  to  the  absolute  prop- 
erty and  to  the  actual  possession.  *  *  *  The  seller  has  a  lien 
on  the  property  for  the  price  and  the  right  of  possession  until  it  is 
paid." 

In  State  v.  Intoxicating  Liquors,  73  Me.  278,  the  claimant  had 

wnt  an  order  to  a  firm  in  Boston  for  whisky  to  be  forwarded  by 

"press,  0.  0.  D.,  to  him  at  Wintbrop,  in  Maine.     The  whisky 

was  sent  as  ordered.     Immediately  upon  its  arrival,  the  package  was 

Vol.  LI  —  79 
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seized  as  liable  to  confiscation  under  the  Maine  liquor  law.  The 
claimant  tendered  the  charges  to  the  express  company,  and  inter- 
vened in  the  legal  proceedings,  claiming  the  package.  The  court  said: 
"Undoubtedly  the  initials,  C.  0,  D.,  meant  collect  on  delivery; 
or  more  fully  stated,  deliver  upon  payment  of  the  charges  dne  the 
seller  for  the  price,  and  the  carrier  for  the  carriage  of  the  goods. 
These  initials  have  acquired  a1  fixed  and  determinate  meaning,  which 
courts  and  juries  may  recognize  from  general  information.  *  * 
*  Here  then,  was  a  sale  of  the  property  to  the  claimant,  the  price 
payable  on  delivery.  *  *  *  The  title  passed  to  the  vendee  when 
the  bargain  was  struck.  Anylosaof  the  property  by  accident  would 
have  been  his  loss.  The  vendor  had  a  lien  on  the  goods  for  his 
price.  *  *  *  In  this  case  both  the  seller  and  purchaser  had  a 
qualified  right  of  possession;  the  seller  upon  the  purchaser's  neglect 
or  refusal  to  pay  for  the  goods,  and  the  buyer  by  paying  for  the  same.'' 
Judgment,  affirmed. 

Note  BY  Tmt  Reporter. —  In  PQgreen  v.  State,  71  Ala.  868,  it  was  held  that 
when  goods  are  forwarded  through  an  express  company,  by  instructions  of  the 
purchaser,  marked  "  C.  O.  D.,"  the  carrier  is  the  agent  of  the  purchaser  to 
receive  the  goods  from  the  seller,  and  the  agent  of  the  seller  to  collect  the 
price  from  the  purchaser;  and  the  sale  Is  complete  when  the  goods  are  deliv- 
ered to  the  carrier.  The  court  said:  "  Upon  all  sales  of  specific  goods  in  the 
possession  of  the  vendor,  the  contract  is  complete  when  the  buyer  and  seller 
agree;  the  property  In  the  goods  then  passes  to  the  buyer,  and  the  risk  of  lass 
by  accident,  or  from  any  other  cause  than  the  fault  or  negligence  of  the  seller, 
is  cast  upon  the  buyer  as  an  incident  of  ownership,  though  actual  possession 
may  not  pass,  and  he  may  not  be  entitled  to  It  until  he  pays  the  price,  or  per- 
forms some  other  like  stipulation.  1  Pars.  Cont.  (Oth  ed.)  635.  An  illustra- 
tion given  in  some  of  the  books  is,  '  if  a  man  sell  his  horse  for  money,  though 
he  may  keep  him  until  he  is  paid,  yet  the  property  of  the  horse  is  in  the  bar- 
gainor or  buyer.'  When  buyer  and  seller  are  distant  from  each  other,  the 
delivery  of  the  goods  to  a  carrier  by  the  seller,  in  accordance  with  the  spe- 
cific request  of  the  purchaser,  is  a  delivery  to  the  purchaser.  1  Pars.  Cost 
(6th  ed.)  682;  Benj.  Sales  (3rd  Am.  Ed.),  §  181.  Applying  these  settled  rules 
of  the  law  of  sales  of  personal  property  to  the  facts,  the  transaction  cannot  be 
located  at  Columbiana.  All  the  dealings  between  the  buyer  and  the  seller 
were  at  Calera.  There  the  offer  of  the  buyer  was  received,  accepted  and  acted 
upon,  and  there  every  act  was  done  which  it  was  Intended  the  seller  should 
do.  The  general  property  in  the  thing  sold  there  passed  to  the  buyer,  by  the 
delivery  to  the  carrier  of  his  own  appointment,  though  he  could  not  entitle 
himself  to  possession  until  he  paid  the  price  to  the  carrier.  The  carrier  wai 
his  agent  to  receive  the  thing  sold  at  Calera,  and  was  the  agent  of  the  seller 
to  receive  the  price.     It  wonld  have  been  a  neglect  of  duty,  as  a  collecting 
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agent,  rendering  the  express  company  llablo  to  the  seller,  if  there  had  been  a 
delivery  of  the  whisky  without  payment  of  the  price;  and  If  possession  had 
been  wrongfully  obtained,  it  may  be,  the  seller  could  ham  reclaimed  It.  The 
general  property  however  passed  to  the  buyer  by  the  delivery  to  the  express- 
company  at  CaJera;  the  risk  of  loss  then  passed  to  him;  though  there  may 
have  remained  in  the  seller  a  special  property,  and  though  the  buyer  could 
not,  without  the  payment  of  the  price,  entitle  himself  to  the  absolute  property 
and  to  the  actual  possession.  '  In  law,'  as  is  observed  by  Mr.  Benjamin,  '  a 
thing  may  in  some  cases  be  said  to  have  in  a  certain  sense  two  owners,  one  of 
whom  has.  the  general,  and  the  other  a  special  property  in  it.'  Ben].  Sales,  §1. 
And  this  occurs  in  sales  of  personal  property,  when  the  bargain  is  struck,  and 
the  payment  of  the  price  is  intended  to  be  simultaneous  with  the  delivery  of 
possession.  The  seller  has  a  lien  on  the  property  for  the  priee,  and  the  right 
of  possession  until  it  is  paid.  A  sale,  which  will  be  in  violation  of  the  statute 
under  which  the  conviction  was  had,  must,  within  the  designated  locality, 
pass  the  title;  a  sale  made  in  a  different  locality,  where  the  liquor  is  set  apart 
and  delivered  to  the  purchaser,  or  to  a  carrier  for  him,  passing  title,  is  not 
within  ita  words  or  spirit.  Oarbracht  v.  Comnonweatth,  96  Perm.  St.  MS;  a. 
a.  43  Am.  Rep.  550." 

This  is  contrary  to  Baler  v.  Boureiamlt,  1  Daly,  38.  The  Supreme  Court  of 
Vermont  stand  equally  divided  on  the  question. 

In  People  v.  Shriotr,  II .  S.  District  Court,  Illinois,  Judge  Trbat  passed  upon 
this  question,  and  held  to  the  contrary  of  the  principal  case.  The  defendant 
was  indicted  for  carrying  on  the  business  of  a  retail  liquor  dealer  at  Fairfield, 
Illinois,  without  having  paid  the  special  United  States  tax  there.  He  lived  at 
Bhawneetown,  Illinois,  where  he  had  paid  the  special  tax,  and  the  goods  were 
sent  by  express  from  Bhawneetown  to  Fairfield,  C.  0.  D.  The  court  said: 
"In  deciding  this  case  it  only  seems  to  be  necessary  to  consider  the  effect  of 
the  sales  made  by  shipment  from  Shawneetown  to  Fairfield  by  express,  '  C.  0. 
D.,'  to  be  delivered  at  Fairfield  by  the  agent  of  the  shipper  to  the  consignee 
upon  payment  of  the  price.  It  is  clear  that  the  express  agent  at  Fairfield 
was  also  the  actual  agent  of  the  defendant  in  receiving  and  delivering  the 
liquor  shipped  to  Fairfield,  and  in  collecting  the  money  for  it,  for  the  defend- 
ant employed  him  for  that  purpose,  and  agreed  to  pay  him  ten  per  cent  on  the 
money  collected  by  him,  without  reference  to  whether  the  liquor  was  shipped 
'  C.  0.  D.'  or  by  tags  attached  to  the  jugs,  with  the  price  and  address  marked 
thereon.  Certainly  then,  as  to  all  the  packages  shipped  'C  O.  D.,'  the  owner- 
ship and  possession  of  the  liquor  remained  in  the  defendant  after  reaching 
the  hands  of  his  agent  in  Fairfield,  just  as  completely  as  before  it  left  his 
store  in  Shawneetown,  and  the  sale  did  not  take  place  until  the  defendant,  by 
his  agent,  received  the  money  at  Fairfield,  and  delivered  the  liquor  there  to 
the  purchaser.  Thin  would  be  true,  too,  even  if  the  Fairfield  express  agent 
had  not  been  specially  employed  as  the  defendant's  agent  in  the  handling  of 
this  liquor,  for  in  the  case  of  llqaor  shipped  by  the  defendant  to  Fairfield  by 
express,  '  C.  O.  D.,'  the  liquor  is  received  by  the  express  company  at  Shawnee- 
town as  the  agent  of  the  sailer,  and  not  as  the  sgent  of  the  buyer,  and  on  its 
reaching  Fairfield  it  is  there  held  by  the  company,  as  the  agent  of  the  seller. 
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until  the  oonaignso  comes  and  pays  the  money,  and  then  the  ootnpauiv.  a*  the 
ageut  of  the  seller,  delivers  the  liquor  to  the  purchaser.  In  such  cue  the 
possession  of  the  express  company  la  the  possession  of  the  Heller,  and  geaer 
ally  the  right  of  property  remains  In  the  seller  until  the  payment  of  the  price. 
An  order  from  a  person  In  Fairfield  to  the  defendant  at  Shawneetown  for  two 
gallons  of  liquor,  to  be  shipped  to  Fairfield  '  C.  0.  D.,'  is  a  mere  offer  by  the 
person  sending  such  order  to  purchase  two  gallons  of  liquor  from  the  defend- 
ant, and  pay  him  for  it  when  he  delivers  It  to  him  at  Fairfield,  and  a  shipment 
by  the  defendant  according  to  snoh  order  is  practically  the  same  as  if  the  de- 
fendant had  himself  taken  two  gallons  of  llqnor  from  his  store  in  Shawnee- 
town, carried  it  In  person  to  Fairfield,  and  there  delivered  it  to  the  pur- 
chaser, and  received  the  price  of  It.  It  would  be  different  if  the  order  from 
Airfield  to  the  defendant  was  a  simple  order  to  ship  two  gallons  of  liquor  by 
express  to  the  person  ordering,  whether  such  order  was  accompanied  by  the 
money  or  not.  The  moment  the  liquor  under  such  an  order  was  delivered  to 
the  express  company  at  Shawneetown  it  would  become  the  property  of  the 
person  ordering,  and  the  possession  of  the  express  company  at  Shawneetown 
would  be  the  possession  of  the  purchaser  —  the  sale  would  be  a  sale  at  Shaw- 
neetown—  and  if  it  were  lost  or  destroyed  in  transit  the  loss  would  fall  upon 
the  purchaser.  But  In  the  case  at  bar  the  shipping  of  the  llqnor  to  Fairfield, 
C.  0.  D. ,  the  defendant  made  no  sale  at  Shawneetown;  the  right  of  property 
remained  In  himself,  and  the  right  of  possession,  ss  well  as  the  actual  possts- 
sion,  remained  in  him  through  his  agent.  Had  it  been  lost  or  destroyed  la 
transit  the  loss  would  have  fallen  npon  himself.  He  simply  acted  upon  As 
request  of  the  purchaser,  and  sent  the  liquor  to  Fairfield  by  his  own  agent, 
and  there  effected  a  sale  by  receiving  the  money  and  delivering  the  liquor. 
In  the  ease  of  PUgreen  v.  State,  71  Ala.  888,  sited  by  defendant's  counsel,  us 
distinction  between  absolute  and  conditional  sales  seems  to  have  been  over- 
looked." 


Whtitihgton  t.  Fust. 

(«  Ark.  KM.) 

Mortgage — alienation  —  advene  po—emto*. 

Where  a  mortgagor  conveys  the  premises  to  a  third  person,  the  grantee's  pos- 
session will  not  be  deemed  adverse  to  the  mortgagee,  unless  there  is  as  «■ 
plidt  disclaimer  of  holding  under  him  and  assertion  of  title  in  the  grantee. 
brought  home  to  him. 

EJECTMENT.     The  opinion  state*  the  case.     The  defendant 
had  judgment  below, 

O.  M.  or  O.  3.  Sou,  for  appellant. 
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Smith,  J.  Whittington,  on  the  first  of  April,  1878,  brought 
ejectment  against  Flint  and  his  tenants  for  a  lot  in  the  city  of 
Little  Rock.  He  claimed  under  a  mortgage  executed  by  William 
E.  Woodruff,  Sr.,  in  the  year  1853,  and  under  a  master's  sale  and 
conveyance  to  him  made  pursuant  to  a  decree  of  foreclosure.  The 
mortgage  had  been  recorded  in  due  season  in  the  proper  office,  and 
embraced  other  lots  beside  the  one  in  controversy.  The  bill 
for  foreclosure,  to  which  the  mortgagor  was  the  sole  defendant,  was 
not  filed  until  1877;  but  the  mortgagor  had  made  partial  payments 
on  the  debt  in  1858,  in  1871  and  in  every  successive  year  thereafter 
down  to  and  including  1876. 

The  defendant's  chain  of  title  consisted  of  the  following  links  : 
In  1869  William  E.  Woodruff,  Sr.,  sold  and  by  bond  obliged  him- 
self to  convey  this  same  lot  to  William  E.  Woodruff,  Jr.,  or  his  as- 
signs on  receipt  of  the  purchase-price.  Woodruff  Junior  afterward 
re-sold  one-half  of  the  lot  to  Blocher  and  the  other  half  to  A£ims. 
And  to  them  Woodruff  Senior,  on  the  89th  of  July,  1873,  con- 
veyed their  several  parts  by  deeds  with  convenants  of  general  war- 
ranty. Blocher  subsequently  acquired  Adams'  half  and  in  1871 
mortgaged  the  whole  lot  to  Flint  At  the  sale  under  this  mort- 
gage, Flint  purchased  and  received  a  conveyance.  All  of  the  in- 
struments except  the  bond  for  title,  were  pnt  upon  the  public 
records  soon  after  they  were  made. 

The  defendant  relied  upon  the  statute  of  limitations  and  adverse 
possession  for  a  period  of  more  than  seven  years. 

[Omitting  minor  point.  J 

It  was  also  agreed  that  Woodruff  Junior  had  taken  possession  on 
the  first  of  May,  1869,  and  that  he,  and  those  claiming  under  him, 
had  been  in  the  continuous  occupancy  of  the  premises  ever  since ; 
during  which  time  they  had  openly  controlled  and  improved  the 
same,  and  had  paid  taxes  thereon  as  their  own  absolute  property, 
with  the  intention  of  holding  it  against  all  comers. 

The  court  was  asked  to  declare,  that  upon  the  facts  agreed  upon, 
there  was  no  such  open  and  notorious  denial  of  the  mortgagee's  title 
as  would  constitute  an  adverse  holding.  But  this  request  was 
refused  and  the  law  was  declared  to  be.  that  upon  the  admitted 
facts,  the  holding  of  the  defendant  and  his  grantors,  immediate 
and  remote,  had  been  adverse  since  May  1,  1869,  and  the  statute  of 


574  ARKANSAS, 

Whittington  t.  Flint 


limitations  began  to  run  against  the  plaintiff  from  that  date.  And 
judgment  was  given  for  the  defendant. 

Upon  the  acquisition  of  title  by  adverse  possession,  when  a 
relation  of  trust  or  privity  of  estate  snbaists  between  the  parties, 
the  previous  decisions  of  this  court  are  in  a  state  of  hopeless  con- 
fusion. From  these  decisions  no  one  interested  in  an  estate  in- 
cumbered by  an  old,  but  unsatisfied  mortgage,  can  tell  what  his 
rights  and  obligations  are.  He  cannot  with  safety  purchase,  sell 
or  improve.  And  no  lawyer  can,  with  any  confidence,  give  advice 
to  his  client  under  snch  circumstances.  He  can  only  inform  him 
that  if  litigation  arises  about  it,  and  the  snit  is  brought  in,  or  re- 
moved to  the  Federal  court,  the  rule  of  decision  will  be  one  way; 
while  if  it  is  pending  in  the  State  courts,  it  will  depend  on  the  indi- 
vidual views  of  the  trial  judge  and  the  members  for  the  time  being 
of  the  appellate  court  This  is  an  intolerable  condition  of  things. 
It  therefore  behooves  as  to  make  our  reckonings  and  take  observations 
with  a  view  to  determine  to  what  point  we  have  drifted. 

In  Harris  v.  King,  16  Ark.  122,  a  vendor  of  land  received  the  pur- 
chase-money, gave  his  vendee  a  bond  for  title,  and  died  in  possession 
without  ever  having  done  an  act  inconsistent  with  his  vendee's  title. 
His  administrators  sold  the  land  as  part  of  his  estate.  Upon  a  bill 
filed  by  the  first  vendee  more  than  ten  years  after  the  transaction 
for  specific  performance,  and  to  annul  the  deed  made  by  the 
administrators,  it  was  ruled  that  the  original  vendor  held  the  naked 
legal  title  in  trust  for  the  vendee;  that  the  purchaser  at  adminis- 
trator's sale  stood  in  the  same  situation,  and  the  statute  of  limita- 
tions was  no  bar.  True  there  was  in  the  bill  an  allegation,  and  in 
the  evidence  some  proof  that  the  vendee  had  constituted  the  vendor 
his  agent  in  respect  to  the  land.  But  the  case  was  not  decided  on 
the  doctrine  of  agency  but  on  the  broad  ground  that  the  statute 
does  not  run  against  an  express  trust  so  long  as  the  trustee  does  not 
deny  the  rights  of  hie  cestui  que  trust. 

Singularly  enough  the  very  next  case  in  16  Ark.  129,  Sullivan  f. 
Hadley,  proceeds  upon  an  entirely  different  principle.  The  cir- 
cumstances were  these:  A  debtor  in  Tennessee  had  for  the  better 
securing  of  his  creditors,  executed  a  deed  of  trust  upon  slaves  and 
other  personal  property.  He  had  afterward  emigrated  to  this  State 
and  by  permission  of  his  trustee  had  brought  the  slaves  with  him; 
but  the  deed  of  trust  was  recorded  in  the  county  which  he  selected 
for  his  new  residence.     The  maker  of  the  trust  deed   had  never 
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denied  the  trustee's  right  to  the  slaves,  but  on  the  contrary,  hod 
used  the  trust  doed  both  in  Tennessee  and  in  Arkansas,  to  keep  his 
unsecured  creditors  at  bay.  Upon  a  bill  filed  by  the  trustee  to  fore- 
close the  trust  deed  leas  than  nine  years  after  it  was  mode,  this  court 
held  that  five  years'  peaceable  possession  of  the  slaves  barred  all  relief. 
In  other  words  the  court  presumed  without  evidence  and  indeed 
when  the  facts  all  pointed  the  other  way,  that  the  possession  of  the 
creator  of  the  trust  was  hostile  to  the  title  of  the  trustee.  This 
was  to  confound  actual  possession  with  adverse  possession. 

In  Conway  v.  Kineworlhy,  21  Ark.  9,  the  owner  of  an  nnlocated 
donation  claim  had  executed  an  instrument  which  was  duly  acknowl- 
edged and  recorded,  reciting  that  he  had  sold  his  claim  and  covenant- 
ing to  convey  the  legal  title  to  the  land  to  be  entered  with  it  as  soon 
is  the  patent  was  issued.  The  lands  were  afterward  located  and  a 
patent  issned;  but  the  patentee  instead  of  making  a  deed  to  the 
persons  to  whom  be  bad  sold  his  claim,  sold  and  conveyed  the  land 
to  another  party.  Upon  a  bill  filed  thirteen  years  afterward  to 
establish  title  under  the  first  sale,  against  one  who  claimed  under  the 
second  sale  it  was  held  too  late.  Here  the  trustee  had  disavowed  the 
trust;  and  this  according  to  all  the  cases  set  the  statute  in  motion. 

Guthrie  v.  Field,  21  Ark.  379,  follows  Sullivan  v.  Badley,  and 
holds  that  a  mortgagor  of  real  estate  being  in  possession,  may  rely 
upon  lapse  of  time  as  a  defense  to  a  bill  to  foreclose,  brought  more 
than  ten  years  after  the  date  of  the  mortgage. 

In  TrapnaUv.  Burton,  34  Ark.  371,  it  was  adjudged  that  the  pos- 
session of  a  defendant  in  execution,  who  continues  to  hold  over  after 
a  sale  of  land  without  any  agreement  to  hold  under  the  purchaser 
is  adverse  and  the  purchaser  is  barred  if  he  does  not  gain  actual 
possession  in  ton  years. 

Id  Lewie  v.  Boehine,  27  Ark.  61,  it  was  ruled  that  where  land  is 
sold  on  a  credit  and  bond  is  given  to  make  title  on  payment  of  the 
purchase-price,  the  transaction  is  the  same  in  legal  effect  as  if  the 
vendor  had  conveyed  the  land  by  absolute  deed  and  had  taken  a 
mortgage  back;  that  the  vendor's  lien  under  such  circumstances 
exists  as  a  charge  upon  the  land,  binding  not  only  the  vendee,  but 
his  privies  in  law,  blood  and  estate;  and  that  the  vendee  cannot,  so 
long  as  he  retains  possession,  deny  his  vendor's  title. 

McOehee  t.  Blackwell,  28  Ark.  27,  and  Hall  v.  Denckla,  28  Ark. 
606,  proceed  upon  the  idea,  that  when  upon  a  sale  of  land,  the  ven- 
dor retains  the  legal  title  as  security  for  the  purchase-money,  a  bill 
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to  foreclose  must  be  brought  withiii  the  time  limited  by  law  for 
bringing  an  action  of  ejectment,  which  by  act  of  January  4, 1851 
(Gantt's  Dig.,  §  1113),  was  shortened  to  seven  yean. 

Birnie  r.  Main,  29  Ark.  591,  returns  to  the  old  doctrine  of  Har- 
ris v.  King,  that  in  order  to  constitute  an  adverse  holding  in  favor 
of  the  mortgagor,  there  most  be  an  open  and  notorious  denial  of 
the  mortgagee's  title,  and  that  until  such  denial  the  possession  of 
the  mortgagor  is  the  possession  of  the  mortgagee. 

In  Mayo  v.  Car  tw  right,  30  Ark.  407,  a  debtor  had  given  a  deed 
of  trust  upon  a  plantation  to  secure  the  payment  of  a  debt.  The 
deed  waa  registered  in  the  proper  office.  The  debtor,  who  had  re- 
mained in  possession,  in  a  year  or  two,  sold  and  conveyed  the  plan- 
tation for  a  full  consideration,  and  with  covenants  of  warranty,  to 
a  stranger,  who  had  no  actual  knowledge  of  the  previous  incum- 
brance, but  was  chargeable  with  constructive  notice  by  the  registry. 

The  purchaser  entered,  cultivated  the  plantation,  took  the  rents 
and  profits,  made  valuable  improvements  and  paid  the  taxes.  The 
debtor  made  payments  from  time  to  time  on  the  debt  secured  by 
the  trust-deed.  Eleven  years  after  the  sale  to  the  stranger,  but 
not  over  six  years  since  the  secured  creditor  had  received  a  payment 
on  his  debt,  the  trustee  advertised  the  property  for  sale  under  a 
power  contained  in  the  deed.  The  purchaser  enjoined  the  sale 
upon  the  ground  that  he  bad  been  in  the  adverse  enjoyment  of  the 
premises  for  more  than  seven  years.  And  the  court  held  that  the 
trustee  had  slept  upon  his  rights  too  long.  The  course  of  reason- 
ing by  which  this  result  was  reached  was  as  follows:  From  unin- 
terrupted and  exclusive  occupation  and  the  exercise  of  acts  of  do- 
minion over  the  bind,  the  court  assumed  that  the  purchaser's 
possession  was  adverse  to  those  claiming  under  the  trust-deed;  and 
the  makers  of  the  trust-deed  having  parted  with  all  interest  in  the 
land,  his  subsequent  payments  on  the  debt,  while  reviving  the  debt 
against  himself,  could  not  bind  the  land,  being  res  inter  alios  acta. 
The  only  authority  cited  was  N.  Y.  Life  Int.  Co.  v.  Covert,  8» 
Barb.  435,  a  decision  of  the  Supreme  Court  of  New  York,  which 
was  reversed  by  the  Conrtof  Appeals (6  Abb.  Pr.  [N.  S.]  164),  and 
the  rule  declared  to  be  that  the  presumption  of  payment  arising 
from  the  lapse  of  twenty  years  since  the  cause  of  action  accrued.  i< 
not  available  to  the  owner  of  the  equity  of  redemption,  to  defeat 
the  foreclosure,  if  the  mortgagor  has  made  payments  upon  the 
mortgage  debt  within  twenty  years  before  the  commencement  of  the 
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rait;  and  that  if  the  mortgage  is  recorded,  the  grantee  of  the  equity 
of  redemption  takes  his  title  subject  to  the  lien  of  the  mortgage;  and 
the  mortgagor  still  has  the  power  to  prevent  the  exoneration  of  the 
land  through  lapse  of  time  by  making  partial  payment.  See  also 
Heyer  v.  Pruyn,  7  Paige,  466,  for  the  rule  upon  this  subject  in 
New  York. 

(Joldelettgh  v.  Johnson,  34  Ark.  313,  follows  Birnis  v.  Main,  and 
announces  that  the  possession  of  a  vendee  by  title-bond  is  not  ad- 
verse, and  the  statute  will  not  begin  to  ran  for  his  protection  until 
there  has  been  an  open  and  notorious  denial  of  his  vendor's  title. 

These  are  the  principal  cases  in  our  reports  on  this  subject,  and 
it  iB  manifest  from  a  brief  review,  that  they  have  been  decided  with- 
out much  reference  to  each  other,  and  that  there  is  in  this  State 
nothing  like  a  settled  rule  of  property  to  guide  us.  So  notorious 
is  this  fact  that  the  Federal  courts,  which  ordinarily  follow  the 
State  conrtfl  in  matters  affecting  real  estate  and  in  the  construction 
of  State  statutes,  have  refused  to  follow  our  oscillations  on  this 
point,  but  have  always  adhered  to  the  rule  as  first  laid  down  in 
Harris  v.  King,  supra.  Thus  in  Lewis  v.  Hawkins,  23  Wall.  119, 
there  was  a  sale  of  land  in  this  State  by  bond  for  title  in  1853.  In 
1865  the  vendee  sold  and  conveyed  to  a  stranger,  who  entered  and 
held  possession  until  his  death  in  1866,  and  after  his  death  his 
widow  and  children  continued  to  occupy  the  premises.  In  1871,  a 
bill  was  filed  to  enforce  the  vendor's  lien  for  the  purchase-money 
due  upon  the  sale  in  1853.  The  defense  was  seven  years'  possession 
under  the  statute.  And  the  court  held  that  the  vendee,  or  a  pur- 
chaser from  him,  stood  in  the  relation  of  a  trustee  to  the  vendor 
for  the  nnpaid  purchase-money,  against  whom  the  statute  does  not 
run.  In  this  case  the  sub-purchaser  had  assumed  the  payment  of 
the  original  purchase  notes.  But  the  suit  was  brought  some  six- 
teen years  after  such  assumption,  and  the  decision  did  not  turn  on 
this  feature. 

See  also  Sutler  v.  Douglass,  1  McCrary,  630,  where  it  is  staled 
that  a  bill  to  foreclose  a  vendor's  lien  for  purchase-money  on  real 
estate,  is  not  barred  under  twenty  years. 

If  there  were  any  established  rale  applicable  to  this  case,  we 

should  follow  it,  however  unreasonable  it  might  appear  to  us;  leav- 

.    ing  the  legislature  to  devise  a  remedy,  which  in  that  event  would 

only  operate  prospectively.     For  the  alteration  by  courts  of  rules 

of  property  affecting  the  transfer  of  real  estate  and  the  consequent 
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disturbance  of  titles  acquired  in  faith  of  the  stability  of  those  rules 
is  a  very  grave  matter.  A  rule  of  decision  once  deliberately  adopted 
and  declared  ought  not  to  be  disturbed  "  by  the  same  court,  except 
for  very  cogent  reasons  and  upon  a  clear  manifestation  of  error.'' 
Bat  there  are  cases  which  "ought  to  be  examined  without  fear, 
and  revised  without  reluctance,  rather  than  to  hare  the  character 
of  our  law  impaired,  and  the  beauty  and  harmony  of  the  system 
destroyed  by  the  perpetuity  of  error."     1  Kent  Com.  476-7. 

Turning  to  the  adjudications  elsewhere,  it  is  not  difficult  to  dis- 
cover what  the  law  is  on  this  subject-  Thus  Rail  v.  Doe,  5  B.  4 
Aid.  68?  (7  E.  C.  L.  R.  S3*),  decided  in  1833.  was  a  case  where 
premises  were  mortgaged  in  fee,  with  a  proviso  for  reconveyance, 
if  the  principal  were  paid  on  a  given  day,  and  in  the  meantime  the 
mortgagor  should  continue  in  possession.  Upon  special  verdict  it 
was  found  that  the  principal  was  not  paid  on  the  day  named,  but 
that  the  mortgagor  remained  in  possession.  There  was  no  finding 
by  the  jury  either  that  interest  had  or  had  not  been  paid  by  the 
mortgagor.  Under  these  circumstances,  it  was  held  by  the  Court 
of  King's  Bench  that  the  occupation  was  by  permission  of  the 
mortgagee;  and  consequently  that  although  more  than  twenty  years 
had  elapsed  since  default  in  the  payment  of  the  money,  still  the 
mortgagee  was  not  barred  by  the  statute  of  limitations.  It  was 
further  held  that  an  entry  by  the  mortgagee  was  not  necessary  to 
avoid  a  fine  levied  by  the  mortgagor. 

See  also  Doe  v.  Williams,  6  A  4  E.  391  (31  E.O.UR  619), 
decided  in  1836,  and  Doe  d.  Palmer  y.  Byre,  17  A  ft  E.  (N.  S.) 
366  (72  E.  0.  L.  R.),  A.  D.  1861. 

In  Ckinnery  v.  Evans,  11  H.  L.  115  (A.  D.  1864),  M.  was  pos- 
sessed of  estates  in  three  counties,  Cork,  Kerry  and  Limerick.  In 
1776  he  mortgaged  them  to  F.  The  interest  on  the  mortgage  was 
not  regularly  paid,  and  on  petition  of  F.  a  receiver  was  appointed. 
In  form  his  appointment  embraced  the  three  estates;  in  fact  he 
never  entered  into  possession  of  any  but  the  Limerick  estate,  from 
which  alone  he  took  the  money  necessary  to  keep  down  the  interest 
on  the  mortgage.  M. ,  in  1789,  without  any  knowledge  of  the 
matter  on  the  part  of  F.  sold  the  Cork  and  Kerry  estates  to  C,  who 
entered,  continued  in  uninterrupted  possession  until  his  death  in 
1808,  and  his  sou  had  succeeded  to  the  'property.  In  1856,  after 
the  lapse  of  nearly  twenty  years  since  the  last  payment  made  by  the 
receiver,  F.  claimed  to  have  a  sale  of  all  the  estates  included  in  the 
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original  mortgage  in  order  to  cover  arrears  of  interest  And  it  was 
held  that  the  payment  by  the  receiver  out  of  the  rents  of  the 
Limerick  estate,  was  a  payment  which  in  law  must  be  considered 
as  made  by  the  mortgagee  in  respect  of  the  mortgage  debt  and 
therefore  prevented  the  statute  of  limitations  operating  as  a  bar  to 
the  demand  as  to  any  of  the  estates  comprised  in  the  mortgage. 

In  Pugh  v.  Heath,  7  App.  Cas.  335;  35  Monk  Eng.  172,  the  ulti- 
mate facte  are  thus  stated  by  Earl  Cairns:  "A  legal  mortgage  of 
freehold  land  in  1866;  no  possession  by  the  mortgagee,  and  no  pay- 
ment of  principal  or  interest  to  him,  nor  any  acknowledgment  of 
his  title.  Then  in  1870,  that  is,  after  fourteen  years,  the  mort- 
gagee filed  a  bill  to  foreclose.  He  obtains  a  decree  nisi  in  1874  and 
a  decree  absolute  in  1877.  Then  in  1878  he  brings  the  present 
action  to  recover  possession  of  the  land."  The  defense  was  the 
statute  of  limitations.  And  it  was  held,  that  although  brought 
more  than  twenty  years  after  the  date  of  the  mortgage,  the  action 
was  not  barred. 

In  Higginson  v.  Mien,  4  Or.  414,  the  facts  were  as  follows:  In 
1769,  Alexander  Wylley,  then  residing  in  Georgia,  executed  his 
bond  to  certain  merchants  of  London,  and  to  secure  the  payment 
of  the  same,  also  executed  his  deed  of  mortgage,  which  was  recorded. 
Wylley  took  part  with  the  British  in  the  war  of  the  revolution,  in 
consequence  of  which  his  estate  was  confiscated  and  commissioners 
were  appointed  to  take  possession  of  and  sell  it  In  1784  the  mort- 
gaged premises  were  sold  and  conveyed  by  the  commissioners  to 
certain  persons,  who  re-sold  and  conveyed  them  to  one  Houston, 
who  retained  peaceable  possesion  of  them  until  his  death.  In  1796 
these  lands  were  sold  under  execution  to  satisfy  a  judgment 
obtained  against  the  executor  of  Houston.  A  bill  was  filed  in  1803 
to  enforce  payment  of  the  debt  due  from  Wylley  by  foreclosure  of 
the  mortgage.  And  it  was  held,  Marshall,  C.  J.,  speaking  for 
the  court,  that  the  estate  of  the  mortgagor  only  was  confiscated, 
not  that  of  the  mortgagee;  that  the  possession  of  the  mortgagor 
and  of  those  claiming  through  him,  was  not  adverse  to,  but  com- 
patible with,  the  rights  of  the  mortgagee  and  consequently  the 
statute  of  limitations  did  not  apply. 

In  Hughes  v.  Edwards,  9  Wheat.  490,  the  bill  was  filed  in  1816, 
to  foreclose  a  mortgage  executed  in  1793.  The  mortgagor  had 
alienated  parts  of  the  mortgaged  premises  to  various  parties,  all  of 
whom  had  purchased  with  constructive  notice  of  the  plaintiffs  lien, 
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the  mortgage  deed  having  been  duly  recorded.  The  defendants 
relied  on  the  length  of  time  and  uninterrupted  possession  of  the 
premises,  from  the  date  of  the  mortgage,  by  the  mortgagor  or  those 
claiming  under  him.  Bnt  it  was  proved  that  the  mortgagor  had 
made  payments  on  the  debt  in  1708,  in  1803,  and  in  1808,  and  had 
acknowledged  in  letters  that  the  mortgage  still  subsisted,  that  the 
debt  was  unpaid  and  promising  to  pay  it  when  in  his  power.  And 
it  was  ruled  that  the  mortgage  was  not  barred  as  against  the  mort- 
gagor, and  that  a  purchaser  from  him  with  notice  could  only  pro- 
tect himself  by  lapse  of  time  Tinder  the  same  circumstances  which 
would  afford  protection  to  the  mortgagor.  Said  the  court,  by  Mr. 
Justice  Washington:  "Bnt  it  is  insisted  that  although  these 
acknowledgments  may  be  sufficient  to  deprive  the  mortgagor  of  the 
right  to  set  up  the  presumption  of  payment  or  release,  they  cannot 
affect  the  other  defendants  who  purchased  from  him  parts  of  the 
mortgaged  premises  for  a  valuable  consideration.  The  conclusive 
answer  to  these  arguments  is  that  they  were  purchasers  with  notice  of 
this  incumbrance.  *  *  *  His  conveyance  to  a  purchaser  with 
notice  passes  nothing  but  the  equity  of  redemption,  and  the  latter 
can  no  more  than  the  mortgagor  assert  that  equity  against  the 
mortgagee  without  paying  the  debt  or  showing  that  it  has  been  paid 


And  so  the  rule  is  laid  down  in  the  text-books.  Thus  in  2  Wash. 
Real  Prop.  (3d  ed.)  158:  "He  (the  mortgagor)  cannot  make  any 
lease  or  conveyance  which  can  bind  the  mortgagee,  or  prejudice  his 
title.  *  *  *  So  long  as  the  mortgagee  does  not  treat  the  mort- 
gagor as  a  trespasser,  the  possession  of  the  mortgagor  is  not  hostile 
to  nor  inconsistent  with  the  mortgagee's  right.  The  possession  of 
the  mortgagor  is  to  this  extent  the  possession  of  the  mortgagee." 

In  Jones  Mortgages,  §  676 :  "  A  mortgagor  has  a  perfect  right 
to  convey  his  equity  of  redemption.  *  *  *  Of  course  the  mort- 
gagee is  not  affected  by  any  act  of  the  mortgagor  in  passing  an; 
right  of  his  in  the  premises  to  third  persons,  whether  by  deed  or 
by  confession  of  judgment  or  otherwise.  The  mortgagee's  assignee 
has  no  greater  rights  than  the  mortgagor  himself;  and  the  construc- 
tion of  the  mortgage  is  the  same  in  every  respect  whether  the  mort- 
gagor has  conveyed  the  equity  of  redemption  or  not.  Neither  can 
the  mortgagor  and  his  grantee,  by  any  subsequent  arrangements 
between  themselves,  affect  the  mortgagee's  lien  or  prevent  its  operat- 
ing to  the  fnll  extent  conferred  by  the  mortgage. '" 
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Again  at  §  1302:  "The  grantee  (of  the  mortgagor)  succeeds  to 
the  estate  and  occupies  the  position  of  his  grantor.  He  takes  subject 
to  the  incumbrance;  and  his  title  and  possession  are  no  more  adverse 
to  the  mortgagee  than  was  the  title  and  possession  of  the  mortga- 
gor. *  *  *  A  purchaser  from  the  mortgagor  stands  in  no  better 
position  than  the  mortgagor  himself  as  to  gainingtitle  by  possession 
and  lapse  of  time,  if  the  mortgage  be  recorded.  The  record  is  notice 
of  the  mortgage  to  a  subsequent  purchaser;  and  the  mere  fact  that 
he  has  had  actual  possession  under  his  purchase  for  the  statute  period 
of  limitation  is  no  bar  to  a  foreclosure." 

In  Sedgwick  &  Wait  Trial  of  Title  to  Land,  §  751,  the  lav  is 
stated  thns :  Whenever  such  a  relation  or  trust  or  privity  of  estate 
exists  between  the  actual  occupant  of  the  land  and  another,  that 
in  respect  to  possession  there  is  between  them  an  identity  or  subor- 
dination of  interests  then  the  possession  of  one  —  the  occupant — 
becomes  as  in  the  case  of  a  co-tenancy  the  possession  of  the  other 
through  the  principal  of  agency  or  trust.  *  *  *  Such  relation, 
privity  or  trust,  must  be  explicitly  renounced  or  disclaimed  by 
declarations  or  acts  unmistakably  hostile  to  it,  and  an  exclusive 
adverse  chum  asserted  before  the  possession  of  the  occupant  can  be 
considered  adverse.  In  other  words  there  must  be  a  concurrence  of 
two  things:  A  repudiation  of  the  previously  existing  relation,  and 
an  assertion  of  an  appropriation  by  the  occupant  for  himself,  accom- 
panied of  course  by  an  actual  exclusive  occupation."  See  also  §§ 
729, 749;  and  compare  4  Kent  Com.  "15'/;  Aug.  Lim.  (6th  ed.)  ch.  84. 
In  Massachusetts  where  the  same  incidents  attach  to  a  mortgage  as 
in  this  State,  the  court  in  Pike  t.  Goodnow,  12  Allen,  473,  says 
"We  do  not  mean  to  intimate  that  the  holder  of  the  original  mort- 
gage, having  received  the  payment  of  interest  exclusively  from  the 
owner  of  a  part  of  the  equity  of  redemption  for  any  number  of 
years,  would  by  that  fact  alone  be  precluded  from  subjecting  to  a 
foreclosure  the  whole  property  which  his  mortgage  covered.  His 
interest  being  regularly  paid  by  a  person  in  possession  of  a  part  of 
the  land,  he  would  have  no  reason  to  know  or  to  inquire  from 
whom  it  came,  or  to  know  what  grants  of  the  estate  had  been  made 
by  the  mortgagor."  See  also  Bacon  v.  Mcltvtyre,  8  Mete.  87  ;■ 
Parker  v.  Banks,  79  N.  0.  480. 

And  this  is  the  law  so  far  as  we  are  advised,  in  all  of  the  States 
where  a  mortgage  carries  the  legal  title,  except  Mississippi.-  There, 
it  seems,  the  possession  of  the  mortgagor,  after  condition  broken. 


WUttlngton  v.  Flint. 

it  prima  facts  advene  to  the  mortgagee.  Of  course  the  question  of 
adverse  possession  cannot  urine  at  all  in  favor  of  a  mortgagor  in 
possession  against  a  mortgagee  in  those  States  where  the  tetter's 
interest  is  considered  a  mere  chattel  interest  and  not  an  interest  in 
the  land.  For  there,  the  mortgagee  is,  nnder  no  circumstances, 
entitled  to  the  possession.  Bat  with  ns  the  legal  estate  in  mort- 
gaged property  passes  to  the  mortgagee,  subject  to  be  defeated  by 
performance  of  the  conditions  of  the  mortgage  ;  and  the  right  of 
possession  follows  the  legal  title,  unless  controlled  by  stipulation* 
in  the  deed,  or  the  apparent  intention  of  the  parties.  Ftftgerald  v. 
Batbe,  t  Ark.  310;  Kennedy  v.  McCarron,  18  Ark.  166;  GQchrut 
v.  Palterton,  18  Ark.  575;  Terry  v.  Routl,  32  Ark.  478:  Reynold* 
v.  Canal  Co.,  30  Ark.  530, 

Mr.  Justice  Story  in  Conard  v.  Atlantic  Int.  Co.,  1  Pet  441, 
■ays  :  "  It  is  true  that  in  discussions  in  courts  of  equity,  a  mort- 
gage is  sometimes  called  a  lien  for  a  debt.  And  so  it  certainly  is, 
and  something  more  ;  it  is  a  transfer  of  the  property  itself,  as  se- 
curity for  the  debt.  This  must  beadmitted  to  be  true  at  law;  and 
it  is  equally  true  in  equity ;  for  in  this  respect  equity  follows  the 
law.  It  does  not  consider  the  estate  of  the  mortgagee  as  defeated  and 
reduced  to  a  mere  lien,  but  it  treats  it  as  a  trust  estate,  and  accord- 
ing to  the  intention  of  the  parties,  as  a  qualified  estate  and  security. 
When  the  debt  is  discharged,  there  is  a  resulting  trust  for  the 
mortgagor.  It  is  therefore  only  in  a  loose  and  general  sense  that 
it  is  sometimes  called  a  lien,  and  then  only  by  way  of  contrast  to  an 
estate  absolute  and  indefeasible." 

The  sale  and  conveyance  of  the  lot  by  the  senior  Woodruff,  the 
putting  of  the  purchaser  in  possession  and  the  subsequent  improve- 
ment of  it  by  building  upon  it,  were  not  sufficient  to  set  thestatnte 
running.  Such  acts  did  not  import  any  denial  of  Whittington't 
title,  nor  apprise  him  of  any  hostile  claim. 

There  is  nothing  peculiar  in  our  statute  limiting  actions  for  the 
recovery  of  land,  except  that  it  does  not  contain  the  word  "  posses- 
sion "  at  all.  But  adverse  possession  on  the  part  of  the  defendant 
is  as  much  implied  in  the  statute  as  if  it  had  been  expressed.  With 
this  understood,  the  language  is  not  so  strong  as  the  statute  of 
Illinois,  which  enacts  that  every  person  in  the  actual  possession  of 
land,  under  color  of  title,  for  the  space  of  seven  years,  and  who  has 
during  that  time  paid  taxes,  shall  be  deemed  the  legal  owner,  to  the 
extent  and  according  to  the  purport  of  his  paper  title.     Yet  in 
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Medley  v.  Elliott,  62  111.  532,  it  WH  held,  "  That  the  grantees  of  a 
mortgagor  are  not  protected  in  their  title  against  a  foreclosure  of 
the  mortgage  duly  recorded,  by  seven  years'  possession  and  payment 
of  taxes  under  the  first  section  of  the  act  of  1839. 

"  From  the  pecnliar  relation  of  mortgagor  and  mortgagee,  and  the 
fact  that  a  purchaser  from  the  former  succeeded  to  his  rights 
with  notice  of  the  incumbrance  and  the  consequent  privity  be- 
tween the  parties,  the  possession  of  such  purchaser,  must  be  con- 
sidered in  subordination  to  such  mortgage,  and  not  adverse;  and 
it  cannot  cease  to  bo  of  that  character  until  there  is  an  open  dis- 
claimer of  holding  under  it,  and  the  assertion  of  a  distinct  title 
with  the  knowledge  of  the  mortgagee."  See  also  Martin  v.  Jack- 
son,  27  Penn.  St.  804. 

The  doctrine  announced  in  Harris  v.  King,  in  Birnit  v.  Main 
and  in  Coldcleugh  v.  Johnson  is  approved.  The  cases  of  Sullivan  v. 
Hadley,  of  Guthrie  v.  Fetid,  of  Hall  v.  Denohla,  of  McOeehee  v. 
Blackwell,  and  of  Mayo  t.  Gartwright,  in  so  far  as  they  hold  that 
an  adverse  possession  may  be  set  up  by  a  mortgagor,  or  a  purchaser 
from  him  with  notice,  without  a  distinct  denial  of,  or  acts  incon- 
sistent with,  the  mortgagee's  title,  ore  overruled.  The  true  rule  is 
stated  in  Zeller's  Lessee  v.  Eckert,  i  How.  {IT.  S.)  289;  "Where  the 
original  possession  by  the  holder  of  land  is  in  privity  with  the  title 
of  the  rightful  owner,  in' order  to  enable  such  holder  to  avail  him- 
self of  the  statute  of  limitations,  nothing  short  of  an  open  and  ex- 
plicit disavowal  and  disclaimer  of  holding  under  that  title,  and  as- 
sertion of  title  in  himself  brought  home  to  the  other  party,  will 
satisfy  the  law." 

An  "  overt  act  of  hostility  "  is  required  to  set  the  statute  in  mo- 
tion in  favor  of  a  mortgagor,  or  his  vendee,  against  a  mortgagee 
out  of  possession.     Boyd  v.  Beck,  29  Ala.  703. 

Reversed  and  remanded  for  a  new  trial. 

Reversed  and  remanded. 
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Carrier  —  limited  ticket  over  e&nnectiny  line,  expiring  on  Sunday. 

Where  a  railway  ticket  orei  connecting  lines  is  limited  to  a  specified  number 
of  days,  the  last  day  falling  on  Sunday,  and  the  last  line  rasa  no  train  on  that 
day,  the  passenger  is  entitled  to  .passage  on  the  next  day. 

ACTION  for  unlawful  ejection  from  a  railway  train.    The  opin- 
ion states  the  awe.     The  plaintiff  had  judgment  below. 

/.  M.  Moore,  for  appellant. 

H.  8.  Carter,  for  appellee. 

Oockbill,  C.  J.  The  appellee  parohased  a  ticket  from  Middle- 
ton,  Tennessee,  from  the  agent  of  the  Memphis  &  Charleston 
railway,  via  said  railway,  the  Memphis  and  Little  Book  railway, 
and  the  appellant's  railway  to  Bussellville,  Arkansas,  on  the  first 
day  of  September,  1883.  The  ticket  was  limited  on  its  face  to  the 
third  of  September.  According  to  the  regulations  of  the  several 
roads  as  to  the  time  of  running  trains,  appellee  should  have  reached 
Little  Bock  at  1  a.  m,,  on  the  second  of  September,  and  in  time 
to  take  the  morning  train  on  appellant's  road,  but  although  he  ar- 
rived on  that  day  at  Argents,  no  train  went  out  after  bis  arrival, 
until  the  morning  of  the  fourth  of  September.  The  third  day  of 
the  month  was  Sunday  and  no  trains  were  rnn  on  the  appellant's 
road  on  that  day.  The  appellee,  not  being  provided  with  the 
means  to  pay  the  expense  of  the  delay,  walked  to  the  house  of  a 
friend  about  ten  miles  out  on  his  route,  and  on  Monday  morning 
boarded  the  first  train  going  in  the  direction  of  his  destination 
since  his  arrival  at  Argenta.  The  conductor  refused  to  honor  hit 
ticket  because  the  time  limited  had  run  out,  and  informed  him 
that  he  must  pay  his  fare  or  leave  the  train.  Appellee  protested 
and  told  him  that  he  did  not  have  the  money  to  pay  his  fare,  but 
finally  gave  the  conductor  all  he  had  except  ten  cents,  and  a  dollar 
that  he  borrowed  for  that  purpose,  and  paid  his  fare  to  Pott'a 
Station,  which  was  short  of  his  destination.  On  arrival  at  this 
station  the  conductor  compelled  him  to  leave  the  train,  as  he  de- 
clined to  pay  any  additional  fare.     Appellee  being  without  money 
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was  forced  to  walk  from  that  point  to  hie  destination.  He  sued 
the  railroad  for  ejecting  him  from  the  train,  and  bad  a  verdict  and 
judgment  for  (200. 

It  is  urged  here  that  this  judgment  should  be  reversed  because 
the  conductor  did  nothing  more  than  his  duty,  or  if  he  did,  the 
damages  awarded  appellee  are  excessive. 

It  seems  at  first  to  have  been  doubted  whether  it  was  competent 
for  a  passenger  carrier  to  enter  into  a  contract  limiting  the  time 
within  which  the  holder  of  a  ticket  should  avail  himself  of  the 
right  to  use  it,  but  the  doubt  has  been  definitely  solved  in  favor 
of  the  contract.  A  passenger  riding  on  a  ticket  limited  as  to 
the  time  within  which  it  may  be  used,  is  bound  by  the  terms 
of  the  contract  he  has  made  in  that  regard,  and  he  cannot  wait 
until  tbe  ticket  has  expired  by  its  own  limitation,  and  still  be 
entitled  to  ride  by  virtue  of  it  He  is  bound  too,  to  observe  the  rea- 
sonable regulations  made  for  the  running  of  trains  and  for  facilitat- 
ing the  business  of  the  carriage  of  passengers.  The  obligation  bears 
npon  the  carrier  with  equal  force.  He  must  afford  the  purchaser 
of  such  ticket  the  necessary  facilities  for  accomplishing  his  journey 
within  the  stipulated  time,  and  upon  his  failure  to  do  so,  he  is  not 
in  position  to  treat  tbe  contract  of  carriage  as  forfeited,  and  demand 
a  repayment  of  fare  for  the  same  passage,  at  least  if  the  ticket 
holder  avail  himself  as  in  this  instance,  of  the  first  opportunity  to 
-complete  his  journey  after  the  expiration  of  the  time  limited.  Aver- 
back  v.  If.  Y.  Cent.  Ry.,  60  How.  Pr.  382;  Stone  v.  C.  £  JV.  R.t 
47  Iowa,  82;  s.  0.,  29  Am.  Rep.  458. 

A  party  who  has  himself  caused  delay  cannot  inflict  a  forfeiture 
on  another  consequent  on  the  latter  failing  to  come  up  to  time. 

When  the  appellee  bought  his  ticket  he  was  informed  that  it 
could  be  used  on  appellant's  road  on  the  third  day  of  September. 
This  in  fact  is  embraced  in  the  terms  of  the  contract  itself,  for  it 
specified  that  tbe  ticket  could  be  used  on  the  first,  second  and  third 
days  of  the  month,  and  the  last  coupon  was  for  use  on  appellant's 
road.  The  carrier  selling  the  ticket  was  the  agent  of  the  appellant 
for  that  purpose,  and  tbe  coupon  attached  for  appellant's  road  was 
a  contract  by  appellant  as  binding  as  if  issued  by  its  agent  here. 
This  is  not  disputed,  but  it  is  urged  that  the  appellee  should  have 
presented  himself  to  be  carried  on  the  train  leaving  Argents  on  the 
morning  of  the  second  day.  Appellee's  contract  did  not  require 
him  so  to  do.  The  ticket  named  tbe  third  day  and  not  the  second 
Vol.  LI— 74 
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as  the  limit  The  holder  of  the  ticket  waa  not  required  to  make  i 
continuous  trip  from  the  starting  point  to  the  place  of  destination. 
All  that  could  be  demanded  of  him  was  that  he  should  make  a  con- 
tinuous trip  under  each  coupon  within  the  time  limited.  That  U, 
when  he  started  on  hie  journey  over  any  one  of  the  connecting  lines, 
he  was  bound  to  continue  without  stop  to  the  point  on  that  line 
named  in  his  coupon.  Hutch.  Gar.,  §  578;  Ausrboch  v.  N.  T.  GmU. 
Ry.,  89  N.  Y.  881;  8.  ft,  43  Am.  Rep.  390. 

The  appellee  appears  however  to  have  made  all  the  expedition  in 
his  power.  He  left  Hiddleton  on  Friday,  arrived  at  Memphis  the 
same  day,  at  Argenta  the  next,  and  boarded  the  first  train  leaving 
that  place  on  appellant's  road  after  his  arrival. 

Appellant  admits  that  no  trains  were  run  over  its  roads  on  a  San- 
day,  and  that  appellee  had  no  opportunity  to  use  his  ticket  on  the 
third  day  of  the  month  in  question  on  that  account.  It  may  be 
that  appellant  was  under  no  obligation  to  run  its  trains  for  the  ac- 
commodation of  the  public  on  that  day.  No  breach  of  duty  in  that 
regard  is  complained  of  in  this  case.  The  appellant  elected  to  treat 
Sunday  as  no  day,  and  declined  to  execute  its  contract,  the  perform- 
ance of  which  fell  on  that  day,  for  that  reason.  Under  these  circum- 
stances we  can  see  no  reason  why  the  rule  applicable  to  other  con- 
tracts should  not  be  enforced  as  to  this,  viz.:  if  a  contract  matures 
on  Sunday  the  performance  is  to  be  exacted  on  the  next  day.  i 
Whart.  Cent,  g  897;  Cock  v.  Bunn,  6  Johns.  336;  PtrUnt  v.  Dib- 
bh,  10  Ohio,  483;  36  Am.  Dec.  97;  Link  v.  demount,  7  Blackf.  479. 

This  rule  is  the  more  applicable  to  the  case  at  bar  for  the  reason 
that  the  time  for  the  performance  is  imposed  by  the  railroad  by  war 
of  limitation,  and  the  contract  should  be  so  construed  as  to  save 
the  right  and  prevent  a  forfeiture  if  it  can  be  done.  Barnes*. 
Eddy,  18  R.  I.  35;  Bvatuv.  St.  L.,  I.  jY.tf  Affy.,  11  Mo.  App.  463; 
Autrhaeh  v.  N.  Y.  Cent.  %.,  89  N.  Y.  881;  8.  c,  48  Am.  Rep.  290. 

The  regulation  of  the  company  requiring  the  conductor  to  refuse 
such  tickets  after  the  last  day  of  its  limit  could  not  affect  appellee's 
legal  rights.  Burnham  v.  Railroad,  68  Me.  398;  JtffersonoiiU  R. 
Co  v.  Rogers,  38  Ind.  116. 

The  conductor  doubtless  thought  he  was  performing  his  duty, 
Vut  that  does  not  help  the  appellant's  case. 

[Omitting  question  of  damages.] 

Judgment  afirmed. 
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8.,  being  Informed  of  his  approaching  death,  told  his  attendants  that  he  had 
(1,600  In  bank,  $000  under  hia  pillow  and  In  his  coat  pocket,  and  several 
handled  dollars  In  the  hands  of  different  persons;  that  he  desired  $900  to  go 
to  a  niece,  and  $100  to  an  old  servant,  and  the  rest  to  his  wife.  One  of  the  at- 
tendants then  found  and  counted  the  $060,  to  the  knowledge  of  8.,  but  he 
gave  no  further  directions.     Held,  not  a  gift. 

EXCEPTIONS  to  administratrix's  inventory.     The  opinion  states 
the  case. 

Martin  a)  Taylor,  for  appellant. 

McCain  &  Crawford,  for  appellee. 

Gockbill,  C.  J.  0.  P.  Snyder  died  intestate.  Hia  widow,  the 
appellee,  became  administratrix  of  hia  estate,  and  filed  an  inventory 
thereof  in  the  Probate  Court.  The  heirs  of  Snyder  and  distributees 
of  hia  estate  filed  exceptions  to  the  inventory,  and  charged  that  it 
did  not  include  all  of  the  assets.  The  omission  of  the  property 
named  was  admitted  by  the  administratrix,  and  was  claimed  by  her 
in  her  own  right  The  Probate  Court  sustained  the  exceptions,  and 
on  appeal  to  the  Circuit  Court  this  judgment  waa  affirmed,  except- 
ing as  to  an  item  of  $953.50  in  currency,  which  the  court  found  had 
been  delivered  to  the  appellee  by  her  deceased  husband  as  a  gift 
mortis  causa.  The  correctness  of  this  finding  is  the  controversy 
here.    The  facta  are  these: 

At  the  time  of  Snyder's  illness  and  death  hia  wife  was  absent 
from  home.  Being  informed  of  the  near  approach  of  death,  he  told 
his  attendants  that  he  had  $1,600  in  bank,  $950  under  his  pillow 
and  in  his  coat  pocket,  aud  several  hundred  dollars  in  the  hands  of 
different  persons;  that  he  desired  $300  of  this  to  go  to  a  niece,  and 
$100  to  an  old  servant,  and  wanted  hia  wife  to  have  the  residue  of 
his  money.  There  are  three  witnesses  to  the  point  of  hia  directions 
as  to  the  disposition  of  the  money.  He  talked  with  them  severally 
and  collectively  about  his  affairs  a  short  time  before  his  death.  To 
Dr.  Branson  he  aaid  the  money  waa  a  part  of  his  estate,  and  that  he 
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expected  his  wife  to  get  bis  estate.  Branson  called  Tannehill  into 
tbe  room,  expecting  him  to  draw  a  will.  Snyder  told  Tannehill 
that  he  wanted  his  wife  to  have  all  of  his  property  except  the  money 
that  was  to  go  to  his  niece  and  servant;  that  he  wanted  bis  wife  to 
have  the  money  and  wanted  it  put  where  it  would  do  the  most  good. 
He  told  John  M.  Clayton  where  his  money  was,  and  said  he  wanted 
it  to  go  to  bis  wife.  A  paroxysm  of  pain  prevented  him  from  fin- 
ishing his  conversation  with  Clayton,  and  it  was  never  resumed. 
After  this  the  money  de  quo  agitur  was  found  and  counted,  and 
Snyder  was  apprised  of  the  fact,  but  gave  no  other  direction  in  re- 
gard to  it.  Branson,  who  had  the  money  in  hand,  turned  it  over 
to  Clayton  for  safe  keeping,  as  he  was  a  friend  of  Snyder,  and  the 
sheriff  of  the  comity.  Tannehill  drew  np  a  memorandum  of  Snyder's 
wants  as  to  the  disposition  of  his  property,  but  it  was  never  signed 
or  attested  as  a  will.  It  is  not  known  whether  Snyder  knew  that 
the  money  was  turned  over  to  Clayton.  He  gave  no  specific  direc- 
tion in  regard  to  it.  The  witnesses  were  all  of  the  impression,  at 
the  time,  that  the  money  would  go  to  Mrs,  Snyder.  Afterward, 
Clayton  paid  the  money  to  Mrs.  Snyder,  as  administratrix  of  tbe 
estate  of  her  deceased  husband,  taking  a  receipt  from  her  in  her 
official  capacity. 

To  establish  a  gift  tAortis  causa  the  evidence  must  be  sufficient 
to  show,  not  only  that  the  person  in  extremis  designated  with  proper 
distinctness  tbe  thing  to  be  given  and  the  person  who  is  to  receive 
it,  bat  it  must  establish  also  that  the  property  was  presently  to 
pass,  and  that  tbe  intention  was  carried  into  effect  by  an  actual  or 
effective  delivery.  In  this  respect  there  is  no  difference  between 
gifts  inter  vivos  and  causa  mortis.  Basket  v.  SasseU,  107  TJ.  S. 
603;  8.  c,  48  Am.  Rep.  506;  Coleman  v.  Parker,  114  Mass.  30. 

In  the  case  of  Nolan  v.  Harden,  43  Ark.  307,  the  question  was 
as  to  a  gift  inter  vivos,  and  the  court  held  that  if  the  gift  is  intended 
to  operate  in  present i,  and  is  accompanied  by  delivery  it  operates  at 
once;  but  if  there  is  only  an  intention  to  give  and  no  delivery  is 
made,  it  will  be  inchoate  and  incomplete,  however  strong  the 
expression  of  intention  may  be,  See,  too,  Hynson  v.  Terry,  1 
Ark.  83;  41  Am.  Dec.  100. 

The  proof  here  shows  an  earnest  desire  on  tbe  part  of  the  dying 
man  that  Mrs.  Snyder  should  have  the  benefit  of  his  money,  and  he 
doubtless  thought  that  his  friends,  who  heard  his  wish,  would  see 
it  executed,  not  only  as  to  tbe  money  then  in  his  room,  bat  that  in 
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the  bank  and  elsewhere  as  well.  His  directions  to  them,  however, 
in  this  regard,  were  testamentary  in  character,  and  cannot  be 
effective,  becanse  not  made  and  proved  as  a  will.  It  does  not 
appear  that  he  intended  that  the  property  in  the  fund  should 
presently  pass  to  his  wife.  Delivery  to  a  third  penon  for  a  donee 
is  ae  effective  as  delivery  to  the  donee,  bat  delivery  to  an  agent  in 
the  character  of  an  agent  for  the  giver,  to  perform  the  act  or  make 
the  delivery  only  after  the  giver's  death,  would  amount  to  nothing. 
2  Bedf.  Wills,  chap,  12,  gg  42,  45.  It  is  evident  that  Branson,  who 
gathered  the  money,  and  Clayton,  who  held  it,  were  acting  for 
Snyder,  and  on  the  testimony  presented  here  could  not  have  been 
acting  in  any  other  capacity.  They  thought  the  testamentary  dis- 
position of  the  money  was  good,  and  intended  to  carry  it  out. 
Clayton  in  the  end  did  right,  however,  in  turning  the  money  over 
to  Mrs.  Snyder  as  administratrix  of  the  estate  of  Snyder,  and  not 
as  legatee  or  donee. 

Reverted  and  remanded  for  a  mow  trial. 


HUNTBK   V.    MoOBS. 


Ferry  —  tadveiw  privilege. 

The  jo— or  of  mi  exclusive  ferry  license  on  a  navigable  river  may  not  restrain 
citizens  from  using  their  own  boats  In  crossing,  for  themselves,  their  em- 
ployee*, gneets  and  friends,  but  if  they  nse  his  banks  within  the  granted 
territory  for  landing  or  for  reaching  their  boats,  except  at  public  highways, 
they  are  technically  liable  as  ti 
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ILL  for  injunction.     The  opinion  states  the  case.    The  relief 
denied. 


W.  F.  Henderson,  for  appellant. 

Eaktk,  J.  Appellant,  Hunter,  having  a  ferry  franchise  over 
Black  river,  and  owning  the  banks  for  a  considerable  distance  above 
and  below,  filed  his  bill  against  Moore  and  about  a  down  others, 
alleging: 

•  To  same  effect,  Alexander,  etc..  Ferry  Co.  v.  Witch  (78  Mo.  655),  89  Am. 
Hep.  535. 
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That  they  had  combined  for  the  purpose  of  avoiding  the  payment 
of  hia  proper  fees,  and  to  impair  the  value  of  his  franchise;  that 
they  had  bought,  or  leased  a  great  many  skiffs  and  other  small 
water  crafts,  and  were  using  them  in  crossing  the  river  within  a 
mile  of  his  ferry,  and  in  going  to  and  from  the  skiff  landings,  were 
passing  over  complainant's  lands;  and  were  doing  that  so  frequently 
and  continuously  that  he  could  not  have  adequate  compensation  in 
damages  at  law.  Further,  that  they  were  using  said  boats  for  their 
own  profit,  without  any  license,  and  were  daily  diminishing  the 
income  of  the  ferry  by  diverting  or  preventing  its  receipt  of  proper 
tolls. 

The  object  of  the  bill  was  to  enjoin  the  defendants  from  the  use 
of  the  skiffs,  eta,  within  a  mile  of  the  ferry  landing,  and  from 
committing  any  further  trespass  upon  the  lands,  and  from  landing 
their  orafts  on  complainant's  banks,  and  for  general  relief.  On  the 
bill,  supported  by  affidavits,  an  interlocutory  injunction  issued  as 
prayed. 

The  defendants  afterward  filed  a  demurrer  and  answer,  with  a 
motion  to  dissolve  the  injunction.  They  insist  upon  their  right  to 
navigate  the  river,  which  is  a  navigable  stream,  and  to  land  upon 
the  banks  on  either  side;  and  deny  that  they  have  confederated 
together,  or  with  other  persons,  for  the  purpose  of  transporting 
persons  across  the  river,  or  that  they  procured  the  boats,  etc.,  for 
that  purpose.  They  admit  that  each  of  them  has  a  skiff,  or  canoe, 
or  *•  dug  ont "  for  his  private  use,  and  not  held  as  common  property, 
and  that  each  one  uses  his  own  in  navigating  the  water  for  his  own 
benefit  in  fishing,  hunting,  recreation  and  attending  to  hia  own 
business.  They  deny  transporting  persons  and  property,  save  their 
own  effects  and  themselves,  their  families,  servants  and  household 
guests.  They  admit  landing  upon  the  banks  on  such  occasions  si 
it  had  been  a  custom  for  the  citizens  to  do  ever  since  Pocahontas, 
the  neighboring  town,  was  located.  And  they  aver  that  it  had  been 
the  custom  during  that  time  for  citizens  to  land  their  boats  at 
pleasure  upon  either  bauk  of  the  river,  of  which  custom  complain- 
ant had  thirty  years'  notice. 

They  also  plead  that  the  right  of  the  citizens  to  navigate  the 
river  has  been  settled  by  a  decree  of  that  court  at  a  former  term, 
on  a  bill  by  the  same  complainant  to  enjoin  them. 

Depositions  were  taken,  and  upon  hearing,  the  court  found  ths 
complainant  was  entitled  to  his  ferry  franchise,  and  that  it  was  ei- 
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cluni  ve  for  a  mile  up  and  down.  But  that  defendants  and  all  other 
citizens  hare  the  right  to  cross  themselves,  property,  families  and 
any  members  thereof  at  all  times,  in  their  own  crafts,  and  with 
their  servants,  either  on  their  own  business,  or  for  their  pleasure, 
recreation  or  sport,  and  to  land  their  water  crafts  on  either  bank  of 
the  river,  at  any  convenient  point  at  will;  provided  they  should  in 
no  wise  trespass  upon,  or  pass  through  or  over  any  of  the  premises 
of  complainant,  except  in  cases  of  absolute  necessity.  The  injunc- 
tion was  accordingly  modified  so  as  to  prohibit  defendants  from 
crossing  any  person  or  thing  within  the  limits  of  the  ferry  franchise 
(to- wit,  one  mile  each  way),  except  as  above  mentioned.  .  From  this 
complainant  appealed. 

We  need  not  consider  whether  the  injunction  was  right  so  far  as 
it  went.  That  concerns  the  defendants,  who  are  content.  The 
question  is  whether  the  defendants  should  have  been  prohibited 
from  transporting  any  persons  or  property  in  their  boats,  and  from 
landing  npon  the  banks  of  complainant,  and  from  passing  over  his 
lands,  whether  from  necessity  or  not 

With  regard  to  the  last  point,  it  may  be  disposed  of  in  passing. 
AH  that  this  case  determines  is,  that  the  court  declines  to  enjoin 
defendants  from  passing  over  or  entering  upon  the  lands  of  com- 
plainant when  they  may  be  required  to  do  so  by  absolute  necessity. 
That  goes  far  enough  for  a  court  of  equity.  If  they  have  no  right 
to  do  that  at  law,  and  under  pressure  of  an  absolute  necessity 
commit  a  trespass,  it  is  enough  that  he  be  left  to  the  judgment  he 
may  be  able  to  get  at  law.  No  irreparable  damage  is  done  to  land 
by  walking  over  it,  or  by  tying  a  boat  to  the  bank ;  nor  is  it  prima 
facie  a  nuisance  if  oft  repeated.  It  would  be  misleading  to  consider 
this  case  at  all  as  one  to  prohibit  nuisance  to  the  land  itself.  It 
may  be  conceded  that  no  one  has  a  right  of  way  over  the  landa  of 
another  to  reach  a  navigable  stream,  and  that  if  he  does  bo  pass  over, 
he  may  be  mulcted  in  damages,  real  or  criminal,  as  the  proof  may 
justify;  but  turn  tequitur  that  a  court  of  equity  should  enjoin  him 
from  doing  so,  whatever  may  be  bis  necessity. 

The  real  grievance  is  not  that  the  lands  are  injured,  or  that  the 
complainant  is  incommoded  in  the  enjoyment  of  them,  bat  that  his 
franchise  of  ferriage  is  impaired  in  value  by  the  use  of  their  own 
boats,  by  defendants,  in  crossing  the  stream  to  and  fro.  The  real 
question  is,  whether  the  ferry  license,  under  our  statutes,  gives  the 
grantee  the  right  to  prohibit  citizens  from  using  their  own  boats 
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,npon  the  stream  for  a  mile  above  and  below,  crossing  themselves, 
their  families,  employees,  guests,  or  occasionally  a  friend,  at  their 
will,  or  occasionally  lending  their  boats  to  each  other.  This  is*  all 
the  evidence  shows  was* done.  There  is  no  evidence  of  any  con- 
federation amongst  them,  nor  of  any  compensation  ever  taken,  nor 
of  any  offer  to  the  public  for  free  use  in  passage.  Whether  or  not 
either  or  all  of  these  things  would  be  considered  as  impairing  the 
franchise,  may  well  be  waived,  aa  they  need  not  be  here  decided. 

A  ferry  franchise  is  a  privilege  to  take  tolls  for  transporting  men, 
horses,  cattle  and  vehicles,  with  or  without  their  loading,  across  a 
lake  or  stream,  or  some  other  body  of  water.  Except  in  the  mode 
of  transporting,  it  differs  in  no  essential  from  a  bridge  franchise. 
Both  are  for  the  same  purpose,  that  is  to  get  men.  cattle  and  vehicles 
across  a  stream. 

Duties  are  imposed  which  are  the  consideration  of  these  tolls. 
They  are  familiar — one  being  that  of  being  always  prepared  to 
transport  persons  and  property  of  any  one,  when  called  upon  to  do 
so,  at  reasonable  times.  Our  statute  simply  provides  that  where 
this  franchise  has  been  granted,  a  similar  franchise  shall  not  be 
granted  to  any  one  else  within  a  mile  along  the  stream.  That  is  to 
say,  no  one  else  shall  be  authorised  to  take  tolls,  or  exercise  any 
power,  or  right  depending  upon  such  a  grant.  It  cannot  be  said 
that  the  grant  of  this  franchise  to  any  one  takes  away  from  a  citizen 
within  the  prescribed  limits  any  right  which  before  that  he  had  of 
common  right. 

The  grant  of  a  ferry  license  does  not  impose  upon  every  other 
citizen  or  traveller  the  burden  of  using  the  ferry  and  paying  the 
toll,  if  he  would  cross  the  stream  at  all  within  one  mile  of  the  ferry. 
The  franchise  has  no  affinity  with  such  old  rights  as  were  sometimes 
given  by  custom  in  England,  like  that  of  an  ancient  mill,  at  which 
all  the  inhabitants  of  a  particular  district  were  compelled  to  have 
their  corn  ground  for  toll.  The  ferry  must  bo  kept  open  to  the 
public,  and  those  who  use  it  must  pay  toll,  but  any  one  may  never- 
theless get  across  the  stream  as  he  pleases  and  as  often  as  he  pleases, 
whether  the  waters  be  high  or  low.  It  may  not  be  said,  that  at 
low  water,  a  man  violated  a  ferry  franchise  by  fording,  or  by  show- 
ing others  a  ford.  Still  it  would  impair  the  income  of  the  ferry. 
That  would  be  "  damnum  absque  injuria," 

Nothing  partakes  of  the  nature  of  a  ferry  franchise  which  is  not 
for  the  accommodation  of  the  public.     In  the  case  of  the  Snfittd 
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Toll  Bridge  Co,  v.  Hartford  A  New  Haven  Railroad  Co.,  1?  Conn. 
40;  42  Am.  Dec.  716,  the  court,  quoting  Hargrave's  Lav 
Tracts,  chap.  2,  p.  6,  says :  "  It  is  a  well-settled  principle  of  com- 
mon law,  that  no  man  may  set  up  a  ferry,  for  all  passengers,  with- 
out prescription  time  ont  of  mind,  or  a  charter  from  the  king.  He 
may  make  a  ferry  for  his  own  use,  or  the  use  of  his  family,  bnt  not 
for  the  common  use  of  all  the  king's  subjects  passing  that  way." 

Then  comes  also  into  the  case  now  in  judgment  the  fact,  tbut 
Black  river  is  a  navigable  stream,  and  that  all  persons  have  the  right 
to  use  it  as  snch,  for  fishing,  hunting,  recreation,  or  what  not,  and 
to  keep  upon  it  snch  boats  as  they  may  please,  and  at  least  to  carry 
their  own  families,  servants  and  property.  This  is  as  far  as  the  in- 
junction, leaves  open  to  them,  but  it  is  obvious,  upon  principle, 
that  they  would  not  be  excluded  from  extending  courtesies  to  guests 
and  particular  friends,  provided  they  did  not  extend  to  the  general 
public.  To  do  this  is  not  really  to  impede  the  exercise  of  a  ferry 
franchise  in  another  or  impair  its  value.  The  value  of  the  franchise 
depends  upon  the  right  to  transport  such  of  the  general  public  as 
may  use  the  convenience,  and  not  upon  any  right  to  compel  those 
to  nse  it  who  do  not  require  it  The  court  did  not  err  in  declining 
to  enjoin  defendants  from  transporting  any  persona  or  property 
whatever.  They  had  never  offered  any  facilities  to  the  public  for 
this  purpose,  and  if  the  court  erred  on  this  point  it  was  in  granting 
any  injunction  at  all. 

It  seems  from  the  authorities  that  although  in  those  States 
formed  out  of  the  former  Louisiana  Territory,  a  greater  freedom  is 
allowed  in  the  use  of  the  banks  of  a  navigable  stream  than  is  recog- 
nized as  permissible  by  the  general  law  obtaining  in  other  States, 
yet  that  it  would  not  give  those  navigating  the  stream  the  absolute 
right  to  land  at  pleasure  upon  private  property.  The  subject  is 
considered  with  this  result  in  &  Ballon  v.  Daggett,  1  Mo.  343.  The 
right  to  touch  the  bank  and  make  fast  thereto,  and  to  use  it  for  re- 
pairing, etc,  is  confined  to  cases  of  reasonable  necessity,  and  as  in- 
cidental to  the  right  of  navigation  by  boats  passing  up  and  dowi. 
the  stream,  and  temporarily  delayed.  The  public  has  no  general 
right  to  use  the  property  of  the  bank-owners  for  landing  at  will 
and  for  mooring  boats. 

We  conclude  then  that  the  defendants  in  using  the  hanks  of  the 
complainant  and  in  passing  over  his  lands,  were  simple  trespassers 
but  they  were  in  no  sense  interfering  with  his  ferry  franchise.  The 
Vol  LI  —  75 
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injury  if  real,  was  simply  to  the  land  itself,  and  the  case  stands  in 
no  better  attitude  than  if  he  had  brought  the  action  for  that 
directly  without  any  reference  to  his  ferry.  The  right  of  defend- 
ants to  cross  and  recross  the  river  with  their  boats,  and  to  land  at 
the  public  highway  or  upon  any  other  lands  than  defendant's  is  as 
to  him  clear  and  well  settled. 

If  the  damage  done  to  the  real  estate  by  trespassers  be  not  real, 
and  of  such  a  nature  as  to  give  some  peculiar  reason  for  equity  inter- 
ference, the  parties  should  be  left  to  their  remedies  at  law.  This 
case  does  not  come  within  the  purview  of  the  principle  that  author- 
izes an  injunction  to  prevent  multiplicity  of  Buits  any  more  than  in 
a  case  where  different  persons  without  combination  to  assert  a  com- 
mon right,  had  committed  or  were  about  to  commit  distinct  tres- 
passes. It  does  not  appear  that  the  landing  of  the  boats  amounted 
to  a  nuisance.  If  he  does  not  wish  to  extend  that  privilege  to  his 
neighbors,  but  desires  to  force  them  to  choose  between  more  incon- 
venient landings  and  the  burden  of  his  tolls,  the  machinery  of  the 
law  courts  seems  ample.  We  think  the  chancellor  would  not  have 
abused  his  discretion  in  denying  the  injunction  wholly  and  did  not 
do  so  to  complainant's  injury  in  malcing  it  perpetual  as  modified. 
Judgment  affirnud. 


Durb  v.  Hkevmt. 

(44  Aifc.a)L) 
Wanhoutman  —  tUUvsry  —  transfer  of  receipt. 

The  transfer  of  a  warehouseman's  receipt  for  goads  on  Moras*  carries  title, 
without  notice  to  him  or  agreement  by  him  to  hold  for  the  transferee. 

ATTACHMENT.     The  opinion  states  the  case.     The  plaintiff 
had  judgment  below. 

Hmoote  o?  McRae,  for  appellant. 

R.  D.  Battle  and  A.  B.  £  R.   B.   WiUiama,  for  appellee. 

Smith,  J  Hervey  recovered  a  judgment  against  Durr  upon  s 
promissory  note.  At  the  commencement  of  the  action  he  sued  out 
an  attachment  which  was  levied  upon  eighteen  bales  of  cotton  u 
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the  property  of  the  defendant  in  the  writ.  The  ground  of  the 
Attachment  was  that  Dun-  was  about  to  rouiove  or  had  removed  his 
property,  or  a  material  part  thereof  out  of  this  State  without  leaving 
enough  therein  to  satisfy  hia  creditors.  The  Circuit  Court  sustained 
the  attachment  upon  proof  that  Durr  was  a  resident  of  this  State 
that  he  was  insolvent,  that  he  had  frequently  in  the  course  of  his 
"business  shipped  cotton  to  St.  Louis,  Missouri,  and  that  he  had 
given  orders  for  the  shipment  of  this  particular  lot  of  cotton  to  the 
same  destination. 

[Minor  points  omitted.] 

A  more  difficult  question  arises  upon  the  interest  of  Durr  in  the 
cotton  at  the  time  of  the  levy.  Hicks  interpleaded  for  the  cotton 
claiming  that  it  had  been  pledged  to  him  as  security  for  advances. 
Bat  the  court  found  that  the  property  was  subject  to  the  attachment 
and  that  Hicks  had  no  lien  upon  it. 

The  testimony  is  not  seriously  in  conflict,  and  the  result  reached 
ia  rather  a  conclusion  of  law  than  a  finding  of  facts. 

Durr  was  engaged  in  the  business  of  buying  cotton  for  specula- 
tion, but  being  without  means  of  his  own  he  obtained  the  money 
to  pay  for  his  purchases  from  Hicks,  who  was  a  banker  at  Hope. 
Durr  usually  shipped  to  his  factors  in  St.  Louis  and  drew  upon 
them  in  favor  of  Hicks  for  the  cost  of  the  cotton,  with  one-half  of 
one  per  cent  added  for  exchange.  The  premium  on  the  exchange 
was  all  the  interest  that  Hicks  had  in  these  transactions.  He  had 
none  in  Dorr's  purchases.  The  drafts  were  attached  to  the  bills 
of  lading.  If  Durr  wished  to  resell  in  Hope  he  had  to  procure 
Hicks'  permission,  and  in  that  case  the  proceeds  were  paid  into 
Hicks'  hands.  The  business  had  been  thus  carried  on  for  months 
under  the  arrangement  that  existed  between  Durr,  Hicks  and  the 
factors. 

This  particular  lot  of  cotton  was  purchased  of  one  Whaler,  and 
at  the  time  of  the  sale  was  stored  in  the  warehouse  of  Boyette, 
Flowers  &  Co.  Whaley  held  a  receipt,  or  statement  in  writing, 
signed  by  the  warehousemen  and  showing  the  number  of  bales, 
with  the  marks  and  weights  of  each  bale.  Upon  this  memorandum 
or  certificate  Durr  indorsed,  over  his  own  signature,  "$796.90,  0. 
K."  This  was  intended  as  a  direction  to  Hicks  to  pay  tho  speci- 
fied sum  of  money.  The  paper  was  delivered  to  Hicks,  who  paid 
Whaley  for  the  cotton.  According  to  the  course  of  the  warehouse 
business,  the  holder  of  this  paper  is  entitled  to  demand  and  receive 
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the  cotton  described  in  it  from  the  keepers  of  the  warehouse.  Its 
purpose  was  to  enable  customers,  whose  cotton  was  in  the  ware- 
house, to  sell  it  in  the  local  market.  Dnrr  afterward  offered  to 
sell  this  same  cotton,  and  he  gave  orders  for  its  shipment  to  his 
factors  in  the  usual  way.  The  hill  of  lading  was  made  out.  but 
never  signed  or  delivered,  and  the  cotton  was  attached  before  it 
was  loaded  on  the  train.  But  Hicks  held  the  warehouse  receipt 
all  the  time.  The  warehousemen  testified  that  the;  held  the  cot- 
ton for  Durr,  after  he  bought  it,  until  it  was  received  by  the 
sheriff. 

It  is  undoubtedly  true  that  there  can  be  no  valid  pledge  of  chat- 
tels, against  creditors,  without  delivery.  Hence  the  Circuit  Court 
correctly  declared  the  law  to  be,  that  no  verbal  agreement  was  suf- 
ficient to  create  a  lien  on  personal  property  without  a  change  in 
the  possession.  But  in  the  case  of  ponderous  or  bulky  articles,  the 
law  sometimes  dispenses  with  manual  delivery  and  substitutes  sym- 
bolical delivery;  such  a  delivery  in  pledge  is  good,  whenever  it 
would  be  good  in  case  of  a  sale  of  the  same  property:  Thus  a  bill 
of  lading  is  Buch  a  document  of  title  that  its  transfer  by  indorse- 
ment, or  otherwise,  puts  the  vendee  or  pledgee  into  possession. 
And  warehouse  receipts  or  wharfinger's  certificates  have  by  long 
usage  been  put  upon  the  same  footing,  and  have  come  to  represent 
the  property  mentioned  in  them.  To  adopt  tbe  language  of  the 
editors  of  Smith's  Leading  Oases,  in  their  note  to  Liclcbarrow  v. 
Mason,  8th  Am.  ed.,  vol.  1,  pt.  2,  1223,  "the  exigencies  of  trade 
have  called  a  class  of  instruments  into  being  which  are  substan- 
tially acknowledgments  by  public  or  private  agents  that  they  have 
received  merchandise,  and  from  whom  or  for  whose  account,  and 
usage  has  made  the  possession  of  such  documents  equivalent  to 
the  possession  of  the  property  itself. 

Many  of  the  cases  on  this  subject  are  collected  in  Jones 
Pledges,  §§  37,  280,  298  et  seq. ;  among  others  Qibson  v.  Stevens, 
8  How.  384;  WHeil  v.  Hill,  1  Woolworth,  96;  Harris  v.  Bradley, 
2  Dill.  284;  Yenni  v.  McNamee,  45  N.  Y.  614;  Broadmell  v.  How- 
ard, 77  111.  305. 

But  it  is  argued  that  the  transfer  of  a  warehouse  receipt  does  not 
amount  to  a  constructive  delivery  of  the  goods  until  the  ware, 
houseman  is  notified  and  agrees  to  hold  for  the  tr&nsfereee. 
This  seems  to  have  been  the  view  taken  by  the  English  courts 
until  Parliament  interfered,  although  it  is  criticised  by  Benjamin 
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in  his  work  on  Sales,  sections  171-4,  816  it  eeq.  And  the  same 
doctrine  has  been  approved  by  the  Supreme  Court  of  Massachusetts, 
in  the  very  recent  case  of  Hallgarten  v.  Oldham,  135  Mags.  1  •  s.  c, 
46  Am.  Rep.  433.  But  this  is  certain!;  opposed  to  the  weight  of 
American  authority.  And  as  observed  by  the  Supreme  Court  of 
California,  in  Davit  v.  Russell,  52  Cal.  611;  8.  c,  28  Am.  Rep.  647, 
"no  substantial  reason  is  offered  for  giving  the  assignment  of  such 
an  instrument  an  effect  differing  materially  from  that  of  an  assign- 
ment of  a  bill  of  lading."  In  Puckettv.  Reed,  31  Ark.  131,  the 
same  principle  was  applied  in  the  analogous  case  of  a  ginner's  re- 
ceipt for  cotton. 

Onr  conclusion  is  that  the  delivery  of  the  instrument  made  by 
Boyette,  Flowers  &  Co,  to  Hicks  transferred  to  him  the  legal  title 
and  constructive  possession  of  the  cotton,  and  was  sufficient  to  sus- 
tain a  pledge  as  againt  a  subsequent  attaching  creditor  of  Dun. 
No  importance  is  attached  to  the  form,  or  want  of  form,  in  this 
paper.  It  was  in  writing,  signed  by  warehousemen,  who  were 
known  to  the  business  community  to  he  engaged  in  that  business, 
and  it  acknowledges  that  they  held  eighteen  bales  of  cotton,  which 
are  particularly  described,  belonging  to  Whaley.  Nor  does  it  mat- 
ter that  Boyette,  Flowers  &  Co.  considered  that  they  were  holding 
the  cotton  for  Dnrr.  By  executing  the  paper  they  consented  in 
advance  to  become  the  bailee  of  any  one  to  whom  it  might  be 
transferred,  and  from  the  time  of  transfer  they  became  Hicks' 
bailees. 

The  attempt  of  Dorr  to  sell,  and  also  to  ship  the  cotton,  was  en- 
tirely consistent  with  Hicks'  relation  to  the  property,  and  was  in 
the  usual  course  of  their  business.  Hicks'  only  chum  upon  it  was 
to  be  repaid  his  advances. 

Reversed  and  remanded  for  a  new  trial. 

Reversed  and  remanded. 


Memphis  and  Little  Bock  Railway  Company  v.  Btrfcgfellow. 


Memphis  a»d  Ijixtijj  Bock  Railway  Compact  v.  8tbi*omlw>w. 


Railroad —  negtigence — premature  announcement  of  Motion. 

A  railway  bmkeman  announced  a  station,  and  shortly  after  the  train  stopped, 
but  short  of  the  station,  and  In  the  dark.  The  plaintiff  supposing  he  bad 
reached  his  destination,  got  off  as  soon  as  he  could,  bnt  after  the  train  bad 
slowly  started  again,  fell,  and  was  injured.  Held,  that  the  company  was 
liable.     (See  note,  p.  002.) 

1  OTION  for  personal  injuries  by  negligence.     The  heel-note 
states  the  ease. 


A 

jr.  M.  <&  G.  B.  Rota,  for  appellant. 
Bandars  d  Hatbands,  for  appellee. 

Smith,  J.  [Omitting  other  matter.]  The  facts,  as  shown  by 
the  bill  of  exceptions,  were  as  follows:  Plaintiff  got  on  the  train  at 
Forrest  City,  with  the  intention  of  going  to  Brinkley.  Just  on  the 
outskirts  of  Brinkley  the  track  of  the  Texas  and  St.  Louis  railway, 
popularly  known  as  the  "Paramore  road,"  crosses  the  track  of  the 
Memphis  and  Little  Rock  railroad.  When  the  train  on  which 
plaintiff  was  a  passenger  had  arrived  within  a  short  distance  of  the 
station  at  Brinkley,  the  brakeman,  as  usual,  called  out  the  name  of 
the  station.  The  train  ran  on  a  few  paces  further,  and  arriving 
at  the  crossing  of  the  Texas  and  St.  Louis  railway,  stopped  a  few 
moments,  as  is  customary,  before  crossing  the  track  of  another  road 
The  night  was  dark.  The  plaintiff  thought  he  had  reached  his  des- 
tination. He  arose  from  his  seat,  went  out  on  the  platform,  and 
looked  out  on  one  side.  He  saw  no  platform  or  other  indication  of 
a  depot,  only  %  bright  light  ahead,  which  he  took  to  be  the  head- 
light of  a  locomotive.  The  plaintiff  then  went  across  the  platform 
to  the  other  side.  Just  at  this  time  the  train  began  to  move  slowly 
forward.  The  plaintiff,  supposing  that  he  was  about  to  bo  carried 
beyond  his  station,  stepped  off,  fell  and  was  taken  in  an  insensible 
condition  to  a  doctor's  shop. 

It  is  contended  that  on  this  state  of  facts,  the  plaintiff  is  not, 
as  a  matter  of  law,  entitled  to  recover,  and  that  no  shadow  of  neg- 
ligence ib  shown. 
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The  appellants  rely  on  the  case  of  Lewis  v.  London,  Chatham  & 
Dover  Ry.  Co.,  L.  K.,  9  Q.  B.  66;  7  Moak  Eng.  119.  The  fact* 
were  that  plaintiff,  a  woman,  took  passage  on  a  train  from  8t  Mai; 
Cray  to  Bromley.  As  the  train  approached  Bromley  the  name  of 
the  station  was  called  out,  and  shortly  afterward  the  train  stopped, 
bat  not  tmtil  it  had  carried  the  plaintiffs  car  beyond  the  platform. 
The  plaintiff  got  np  from  her  seat  and  started  to  descend  from  the 
car  where  it  was.  Just  as  she  was  stepping  from  the  train,  it  was 
backed  suddenly  for  the  purpose  of  bringing  all  the  cars  abreast  of 
the  platform,  and  the  plaintiff  fell,  and  was  injured.  It  was  held 
that  she  was  not  entitled  to  recover.  Mr.  Justice  Blackburn  said: 
"  It  appears  that  the  train  was  coming  up  to  the  station,  and  some 
official  on  the  platform  called  out '  Bromley  —  Bromley ! '  Calling 
the  name  of  the  station,  I  understand,  and  hare  always  understood, 
to  mean  this,  that  it  is  an  intimation  to  all  who  are  travelling  by 
the  train  that  the  station  at  which  the  train  is  about  to  stop  is  that 
particular  station.  Calling  out  the  name  of  the  station  is  not  an  in- 
vitation to  alight. 

Bnt  this  case  has  been  virtually  overruled  by  Bridget  v.  North 
London  Ry.  Co.,  LR.7H.L  313;  9  Moak  Eng.  165.  The  ac- 
tion was  tried  before  the  same  judge,  Blackburn,  at  nisi  prius, 
and  the  evidence  disclosed  a  similar  state  of  facts.  But  the  case 
was  withdrawn  from  the  consideration  of  the  jury.  This  was  held 
to  be  error.  No  positive  rule  of  law  waa  laid  down  as  to  the  effect 
to  be  given  to  calling  out  the  name  of  a  station,  bnt  Mr.  Baron 
Pollock,  in  his  opinion  before  the  lords,  concurred  in  the  opinion 
of  Mr.  Justice  Willes  in  the  same  case  in  the  Exchequer  Chamber, 
"  It  is  an  announcement  by  the  railway  officers  that  the  train  is  ap- 
proaching, or  has  arrived  at  the  platform,  and  that  the  passengers 
may  get  out  when  the  train  stops  at  the  platform,  or  under  circum- 
stances induced  and  caused  by  the  company,  in  which  the  man  rea- 
sonably supposes  he  is  getting  out  at  the  place  where  the  company 
intended  him  to  alight." 

In  Wilier  v.  London,  etc.,  Ry.  Co.,  L.  R.,  9  C.  P.  136;  8  Moak 
Eng.  441,  on  the  approach  of  a  train  to  the  station,  a  porter 
called  out  the  name  of  the  station  and  the  train  was  brought  to  a 
stand-still.  The  plaintiff,  a  season-ticket  holder,  accustomed  to 
stop  there,  stepped  out  of  the  carriage  in  which  he  was  seated,  and 
falling  upon  an  embankment  was  injured.  The  train  had  overshot 
the  platform.     It  was  night  and  there  was  no  light  near  the  spot. 
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and  no  caution  was  given,  nor  any  thing  done  to  intimate  that  the 
stoppage  was  a  temporary  one  only,  or  that  the  train  wag  to  be 
backed.  Bbktt,  J.,  said:  "  I  agree  that  to  call  ont  the  name  of 
the  station,  before  the  train  has  come  to  a  stand-still  is  no  evidence 
of  negligence  on  the  part  of  the  company.  I  also  agree  that  merely 
overshooting  the  platform  is  not  negligence.  But  if  the  porter  has 
called  oat  the  name  of  the  station,  and  the  engine-driver  has  over- 
shot the  station,  and  the  train  has  come  to  a  stand-still,  the  com- 
pany's servants  are  guilty  of  negligence  if  they  do  not  warn  passen- 
gers not  to  alight     At  all  events  the  jury  may  from  the  facts  infer 


And  the  best  considered  American  eases  are  to  the  same  effect. 
Thus  in  Central-  It.  Co.  v.  Van  Born,  38  N.  J.  L.  133,  Beabley, 
C.  J.,  said:  "The  court  would  not  be  warranted  in  saying  that  it 
is  not  negligence  to  give  notice  of  the  approach  to  a  station,  and' 
then  to  stop  the  train  short  of  such  station,  in  the  night-time. 
Such  a  course  would  naturally  tend  to  jeopard  passengers,  for  it 
would  induce  them  to  believe  that  they  had  arrived  at  the  station 
designated,  and  they  would  in  the  ordinary  course,  go  to  the  car 
platform.  At  night  this  must  be  the  inevitable  result.  It  is  said, 
in  the  brief  of  the  counsel  of  the  defendant,  that  it  was  right  to  give 
the  notice  at  a  long  distance  from  the  depot,  so  that  the  passengers 
might  prepare  to  leave  the  oars.  This  may  do  when  the  train  is  not 
to  stop  before  it  reaches  the  station.  When  a  station  is  called,  the 
passengers  have  the  right  to  infer  that  the  first  stop  of  the  train  will 
be  at  such  station." 

In  Taber  v.  2>.,  L.  &  W.  B.  Co.,  71  N,  Y.  489,  plaintiff  was  a 
passenger  on  defendant's  train;  she  had  a  ticket  for  W. ;  she  was 
not  familial  with  that  station,  but  knew  it  was  the  next  station  to 
C.  F.,  and  about  three-fourths  of  a  mile  therefrom.  The  night  was 
dark,  there  was  no  depot  at  W.,  or  station  light,  or  any  thing  to  in- 
dicate the  stopping  place  to  a  person  not  familiar  with  it.  She 
knew  when  the  train  passed  G.  F.,  and  as  her  evidence  tended  to 
show,  after  the  proper  interval,  so  as  to  run  the  distance  to  W.,  the 
train  came  to  a  full  stop;  it  had  in  fact  run  by  the  station.  Before 
reaching  it  the  brakeman  announced  the  station;  several  passengers 
arose  to  leave;  plaintiff  then  rose  from  her  seat  near  the  center  of  the 
car,  walked  out  upon  the  platform,  took  hold  of  the  rail,  stepped 
down  one  step  and  was  in  the  act  of  stepping  to  the  second,  when 
the  train  with  a  violent  jerk  started  back,  throwing  her  down  and 
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off,  and  she  was  injured.  In  an  action  to  recover  damages,  held 
that  it  was  a  question  for  the  jury,  whether  in  the  exercise  of  reason- 
able care  and  prudence,  defendant  should  not  hare  given  notice  to 
passengers  desiring  to  alight  at  the  station,  that  the  train  had  not 
come  to  a  final  stop  but  would  back  up,  and  that  the  plaintiff  wag 
justified  under  the  circumstances  in  supposing  she  had  reached  her 
destination  and  in  attempting  to  leave  the  car;  at  least  that  the 
question  of  contributory  negligence  on  her  part  was  proper  for  the 
jury.  See  also  Mittiman  v.  New  York  Cent.  &  ff.  R.  A,  Co.,  6 
Thomp.  ft  C.  686;  3  Abb.  N.  C. ;  affirmed,  56  N.  Y.  585. 

In  the  case  of  Columbus  i£  Indianapolis  R.  Co.  v.  Farrell,  31  Ind; 
408,  the  plaintiff  was  on  the  car  of  the  defendant  railroad.  The 
night  was  dark.  The  conductor  stopped  the  train  and  announced 
the  name  of  the  station,  "Cumberland."  Plaintiff  could  not  see 
whether  there  was  any  platform  or  not,  or  where  he  was  going  to 
•light,  but  in  good  faith,  relying  on  the  announcement  made  by 
the  conductor,  stepped  off  in  the  dark  into  a  culvert  twenty  feet 
deep,  and  was  injured,  and  the  Supreme  Court  of  Indiana  in  pass* 
tug  upon  the  question  of  contributory  negligence  in  that  case,  by 
*  approving  the  instructions,  say:  "If  the  plaintiff  did  not  alight 
from  the  train  until  it  had  been  fully  stopped,  nor  until,  the  defend- 
ant's servants  had  announced  the  name  of  the  station,  or  it  had 
been  announced  from  the  proper  and  usual  place  of  making  such 
announcements,  he  had  the  right  to  believe  that  the  train  had 
reached  a  proper  stopping  place  and  that  he  could  safely  alight, 
And  if  he  did  then  alight  and  did  so  without  knowing  the  danger 
of  the  place;  and  in  consequence  of  the  darkness  of  the  night  he 
had  no  reasonable  opportunity  of  ascertaining  the  danger,  and  he 
was  injured  in  so  alighting,  be  will  be  entitled  to  a  verdict." 

In  Mitchell  v.  Chicago  and  Grand  Trunk  Ry.  Co.,  61  Mich.,  236; 
a.  c,  47  Am.  Rep.  566,  also  relied  upon  by  appellants,  the  facts  of 
the  case  as  stated  by  the  court  were  as  follows: 

"  Just  before  arriving  at  the  junction,  and  when  the  train  was 
some  three  hundred  or  four  hundred  feet  from  it,  the  name  of  the 
station  was  called  out  by  the  proper  person,  and  the  cars  came  to  a 
full  stop,  as  required  by  law  before  reaching  crossings.  Plaintiff  at 
once  left  her  seat,  and  hurried  to  leave  the  car.  It  does  not  appear 
that  any  person  employed  on  the  train  noticed  her.  She  went  down 
the  steps  where  there  was  no  platform  or  other  convenience  for  land- 
ing, and  just  as  she  stepped  off,  the  cars  were  suddenly  started  again 
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to  go  forward  to  the  depot,  and  she  fell,  and  broke  her  ankle"  And 
it  was  held  the  plaintiff  had  no  right  of  action. 

But  that  case  is  distinguished  from  the  present  in  several  par- 
ticulars. The  accident  happened  during  daylight,  and  that  is  a 
material  circumstances  in  this  class  of  cases.  Then  no  announce- 
ment was  made  or  other  invitation  given  to  alight.  And  again, 
before  reaching  the  place,  the  conductor  notified  her  he  would 
escort  her  to  the  depot  of  the  connecting  line. 
,  To  apply  the  principles  discussed  to  the  case  in  hand:  It  was 
no  negligence  in  the  receiver's  servants  to  stop  the  train  before 
crossing  the  track  of  the  St.  Louis  and  Texas  road.  That  was  only 
a  proper  precaution  to  prevent  collision.  It  would  also  have  been 
no  negligence  to  announce  the  name. of  the  station  before  stopping, 
provided  passengers  had  been  warned  to  keep  their  seats,  or  other- 
wise informed  that  the  stop  was  only  a  temporary  one.  But  to 
make  the  announcement  without  snch  caution,  was  au  invitation  to 
passengers  bound  for  that  station  to  alight  when  the  train  came  to 
a  stop,  and  was  a  circumstance  from  which  a  jury  might  well  infer 
negligence,  if  in  attempting  to  alight,  an  injury  was  received. 
The  charge  of  the  court  and  its  refusal  to  charge  were  in  accord-  ' 
ance  with  these  views. 

The  judgment  against  the  railroad  company  is  arrested,  and  the 
judgment  against  the  receiver  is  affirmed. 

Judgment  affirmed. 

Note  bt  tsb  Reporter.—  Ie  Bote  v.  Providence  A  Woreetter  B,  Co.,  R.  L 
8np.  Ct. ,  the  train  on  which  A.  was  approaching  his  home  stopped  before 
arriving  at  the  station  to  allow  a.  freight  train  coming  In  the  opposite  direction 
to  pass.  It  was  dart.  A.  thinking  that  the  station  was  reached,  got  out,  and 
was  injured  bj  the  freight  train.  The  conductor,  as  soon  as  he  learned  the 
cause  of  the  Stop,  moved  his  train  forward  to  the  station.  It  was  in  evidence 
that  passengers  at  the  station  habitually  left  the  train  on  both  sides.  A.  sued 
the  railroad  company  for  his  damages,  and  recovered  a  verdict.  Held,  that 
the  questions  of  the  defendant's  negligence  and  of  the  plaintiff's  contributor; 
negligence  were  for  the  jury. 

The  court  said:  "  In  regard  to  the  degree  of  care  which  the  law  impose* 
upon  common  carriers  of  passengers,  It  is  settled  by  a  long  and  uninterrupted 
line  of  adjudications  that  they  are  bound  to  exercise  the  utmost  care  and  skin 
which  prudent  men  would  use  under  similar  circumstances;  and  that  they  an 
liable  for  injuries  resulting  from  even  the  slightest  negligence  on  the  part  of 
themselves  or  their  servants.  Weed  v.  Panama  R.  Co.,  5  Duet,  193;  Manendi 
v.  Eighth  A-™  H.  Co..m  N.  Y.  378,  Caldwell  v.  Murphy,  1  Duer,  333;  AtearA 
v.  Lord,  49  Me.  279;    Sate*  v.  Wettern  Stage  Co.,  4  Iowa,  547;   / 
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Loomer,  SI  Conn.  2«;  Simnwtu  v.  New  Bedford  Steamboat  Co.,  87  Mas*.  861; 
IfeBlroy  v.  Nathua  A  LowS  B.  Corp.,  4  Cosh.  400;  JhgalU  v.  Bifo,  0  Mote. 
1,  and  cues  there  cited;  Stoke*  v.  SaUotutall,  IS  Pet.  181,  181;  Sown  v.  jfew 
York  Gent.  R.  Co.,  18  N.  T.  408;  TAayer  v.  St.  Louie,  Alton,  etc.,  B.  Co.,  28 
lad.  96;  Chicago,  etc,  R.Oo.v.  George,  IS  111.  510;  Virginia  Cent.  B.  Co.  v. 
Sanger,  15  Gratt.  280;  JV.  <t  C.  R.  Co.  v.  Mettino,  1  Sneed,  2S0. 

"  It  Is  also  equally  well  settled  that  the  question  as  to  whether  or  Dot  the 
defendant  in  a  given  case  ii  chargeable  with  negligence  is  ordinarily  a  question 
of  fact  to  be  determined  by  the  jar;,  under  proper  instructions  from  the  court 
ss  to  what  constitutes  negligence.  And  the  same  is  true  In  regard  to  contributory 
negligence  on  the  part  of  the  plaintiff.  And  although  there  are  cases  in  which, 
the  facte  being  undisputed,  and  being  decisive  of  the  case,  U  becomes  the  duty  of 
the  court  to  decide,  as  matter  of  law,  upon  the  question  of  negligence,  yet  it  la 
only  in  those  cases  where  the  question  of  fact  is  entirely  free  from  doubt,  and 
where  only  one  conclusion  can  be  fairly  arrived  at  therefrom,  that  the  court 
has  the  right  to  thus  apply  the  law  without  the  action  of  the  jury. 

"In  the  language  of  the  court  in  Bart  v.  Hudson  Bieor  Bridge  Co.,  SON. 
Y.  622,  cited  on  defendant's  brief,  '  When,  from  the  circumstances  shown, 
inferences  are  to  be  drawn  which  are  not  certain  and  incontrovertible,  and  may 
be  differently  made  by  different  minds.  It  Is  for  the  jury  to  make  them;  that 
is  to  say,  when  the  process  la  to  be  had  at  a  trial  of  ascertaining  whether  one 
fact  had  being  from  the  existence  of  another  fact,  it  is  for  the  Jury  to  go 
through  with  that  process.'  Or  as  tersely  said  by  Coolky,  C.  J.,  in  Detroit  A 
Kbtaukee  B.  v.  Van  StoMwry,  17  Mich.  W,  123,  also  fitted  by  defendant: 
'  When  the  question  arises  npon  a  state  of  facte  on  which  reasonable  men 
may  fairly  arrive  at  different  conclusions,  the  fact  of  negligence  cannot  be  de- 
termined until  one  or  other  of  these  conclusions  hss  been  drawn  by  the  jnry. 
The  Inferences  to  be  drawn  from  the  evidence  must  either  be  certain  and  In- 
controvertible or  they  cannot  be  decided  upon  by  the  court.  Negligence  can- 
not he  conclusively  established  by  a  state  of  facte  npon  which  fair-minded  men 
may  well  differ.'  Bee  also  Bernhardt  v.  Bentnelaer  A  Saratoga  R.  Co.,  89 
Barb.  165;  Shearm.  ft  Bedf.  Neg.,  g  11, and  notes;  Keller  v ■.  New  York  Cent.  B. 
Co.,  2  Abb.  Ct.  App.  Deo.  480;  Ireland  v.  Otteego,  etc..  Plank  Road  Co.,  IS  N. 
T.  S26,  588;  Wells  Questions  of  Law  and  Fact,  §  285,  and  authorities  cited. 

"The  case  at  bar,  in  our  judgment.  Is  not  one  In  which  the  court  sitting  with 
a  jury  could  pass  upon  the  question  of  negligence  as  matter  of  law.  For  while 
the  main  facta  therein  are  not  In  dispute,  yet  the  inferences  and  deductions  to 
be  drawn  therefrom  are  not  so  manifest  and  apparent  as  to  warrant  the  court 
in  declaring  them.  They  were  therefore  properly  left  to  the  jnry,  and  we 
are  bound  to  presume,  under  as  favorable  a  <  onstmction  of  the  law  as  the 
defendant  was  entitled  to.  For  represented  as  It  was  at  the  jury  trial  by 
able  and  diligent  counsel,  it  made  no  objection  that  the  law  applicable  to 
the  facts  in  proof  was  not  fully  and  clearly  stated.  The  jnry  found  for 
the  plaintiff,  and  the  only  question  now  Is  whether  that  finding  was  clearly, 
palpably  and  decidedly  against  the  evidence  and  the  weight  thereof,  or  in 
other  words,  whether  the  evidence  very  strongly  preponderates  against  the 
wwdlct.     Johnton  v.  Blanehard,  5  R.  I.  84,  25.     If  so,  the  eaurt  should  set  it 
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aside;  but  it  not  so,  it  should  not  be  disturbed.  Upon  a  careful  study  of  ill 
the  evidence  and  the  law  applicable  thereto,  we  are  unable  to  say  that  then  is 
a  very  strong  preponderance  of  evidence  against  the  verdict.  Thera  were 
many  facta  and  circumstances  connected  with  the  case  which  it  was  the  pecu- 
liar province  of  the  Jury  to  weigh  and  consider,  and  from  which  it  was 
their  prerogative  to  draw  such  inferences  as  in  their  good  judgment  they 
might  legitimately  and  fairly  draw.  For  instance,  we  think  that  the  ques- 
tion as  to  whether  the  defendant  was  guilty  of  negligence  in  stopping  the 
train  so  near  to  the  station  in  the  night-time,  without  notifying  the  passen- 
gers in  this  car  that  they  had  not  reached  it,  considering  the  immlnoncy  of  the 
approaching  freight  train,  was  one  which  the  jury  might  properly  cenmder 
and  pass  upon.  Perm.  Company  t,  Hoagland,  78  Ind.  90S;  Lewi*  v.  Sadat* 
Railroad,  60  N.  H.  187;  Robinton  v.  New  York  Cent.  *  H.  R.  R.  Co..  30 
Blatchf.  388.  And  as  different  minds  would  doubtless  arrive  at  different  con- 
clusions, and  that  too  with  entire  honesty  and  fairness,  upon  the  evidence  as 
to  that  question,  it  would  be  simply  substituting  the  court  for  the  Jury  if  it 
should  say  that  they  wen  not  warranted  in  finding  that  there  was  negligence 
on  the  part  of  the  defendant  from  tills  one  fact.  And  the  same  is  true  with 
regard  to  several  other  facts  which  appeared  In  evidence,  namely,  allowing  the 
freight  train  to  pass  the  station  when  the  passenger  train  was  due,  thereby 
necessitating  the  stoppage  of  the  latter  so  near  to  the  station,  with  knowledge 
on  the  part  of  the  defendant  that  passengers  were  in  the  habit  of  leaving  the 
train  on  both  sides  thereof  the  moment  it  arrived  at  the  station,  and  that  when 
the  trains  were  long,  as  frequently  was  the  case,  passengers  in  the  smoking  ear 
would  be  obliged  to  alight  upon  the  ground  for  want  of  sufficient  length  of 
platform,  and  this  too  where  there  were  no  lights.  These  facts,  together 
with  others  of  more  or  less  importance,  were  before  the  Jury  for  consideration 
under  the  instruction  of  the  court  as  to  the  law  applicable  thereto,  and  they 
arrived  st  the  conclusion  that  the  defendant  was  guilty  of  negligence.  And  it  is 
quite  Immaterial  that  the  court,  if  originally  acting  as  the  triers  of  this  question 
of  fact,  might  have  come  to  a  different  conclusion.  It  is  immaterial  even  that 
another  jury  might  arrive  at  a  different  conclusion  upon  the  same  proof  so 
long  as  no  claim  is  made  that  the  Jury  that  tried  the  case  was  actuated  by  im- 
proper motives,  or  was  not  a  fit  and  proper  jury  in  every  respect  to  try  the 

"  As  to  the  claim  made  by  defendant,  that  the  accident  resulted  from  the 
plaintiffs  carelessness,  it  seems  to  us  that  the  only  reply  which  the  court 
need  make  is  that  while  unquestionably  there  was  evidence  tending  to  prove 
this,  yet  it  was  for  the  Jury  to  say  whether  it  was  proved  as  matter  of  bet 
under  the  law  as  given  by  the  court;  in  other  words,  that  the  evidence  of 
carelessness  on  his  part  was  not  so  conclusive  and  free  from  doubt  as  to  war- 
rant the  court  in  deciding  as  a  matter  of  law  that  he  was  guilty  of  contributory 
negligence,  or  that  the  finding  of  the  jury  upon  that  question  was  against  th* 
strong  preponderance  of  the  evidence. 

-InBoytv.  (My  of  Hudson,  41  Wis.  105;  s.  a,  82  Am,  Rep.  714,  it  was  held 
that  if  the  plaintiff's  evidence  merely  tends  to  show  negligence  on  his  part,  il 
Is  for  the  jury  to  nay  whether  It  existed.     See  also  Manufacturing  Co.  v.  3ttr- 
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rutty,  411  Ohio  St.  151;  a.  a,  43  Am.  Rep.  069;  FmmU  y.  Rozbury,  55  Vt, 
553,  555;  Longtnctktr  ▼.  Pean.  R.  Co.,  105  Penn.  St.  838;  BtMberg  v.  Jfin- 
neapotit  Street  By.  Co.,  83  Uinn.  404;  a.  c,  50  Am.  Rep.  565;  BtxHt  v.  D.  A  W. 
Ry.,  11  It.  C.  L.  377;  BeUiegai  v.  JV«e  For*  CW.  A,  84  N.  T.  633;  Bovert  v. 
Union.  Pas.  /;.  Co.,  20  Rep.  58;  iZoya  v.  Chicago,  etc. ,  B.  Co.,  20  Rep.  02.  Several  of 
the  cases  citod  bj  defendant  as  bearing  upon  the  question  of  the  plaintiff's  care- 
lessness, namely,  Ormtbeet.  BottonA  Prov.  B.  Corp.,  14  R.  I.  103,  ante;  Wheel, 
teright  v.  Boston  A  Albany  R.,  185  Mass.  325;  SfuWey  v.  London  A  North- 
western  By.  Co.,  L.  R.,  1  Exch.  18;  Emit  v.  Hudson  River  B.  Co.,  85  How.  Pr. 
84,  and  Wnart.  Neg.,  %  884,  are  eases  in  which  the  persons  injured  were  not 
psssengerson  the  trains  from  which  they  received  the  injury,  bat  simply  travel- 
lers in  the  act  of  crossing  or  walking  upon  the  railroad  track.  Bnt  as  s  very 
different  rule  of  responsibility  obtains  where  an  accident  occurs  during  the 
existence  of  the  relation  of  passengers  and  common  carriers  from  that  which 
obtains  under  the  former  circumstances,  we  do  not  think  that  these  oases  have 
much  bearing  upon  the  one  under  consideration.  The  case  of  Bridget  v.  North 
London  Ay.  Co.,  L.  R.,  G  Q.  B.  377,  cited  on  defendant's  brief,  would  seem 
greatly  to  strengthen  their  position  ;  but  as  this  case  was  subsequently  reversed 
by  the  House  of  Lords  (see  Bridget  v.  Director*,  etc.,  of  North  London  By.  Co., 
L.  R. ,  7  H.  L.  318),  it  is  not  an  authority. 

"  Mr.  Justice  BkbKT,  one  of  the  judges  summoned  by  the  House  of  Lords  to 
give  an  opinion  in  the  ease,  said,  among  other  things:  '  What  men  of  ordinary 
care  and  skill  would  or  would  not  do  under  certain  circumstances  is  matter  of 
experience,  and  so  of  fact,  which  a  jury  only  ought  to  determine.  It  seems  to 
me  that  it  will  aid  the  consideration  of  what  is  the  proposition  or  rule  of  law 
which  is  to  govern  the  determination  of  a  judge  whether  there  is  or  is  not  evi- 
dence Bt  to  be  left  to  a  jury,  to  consider  what  duty  with  regard  to  facts  is  cast 
upon  the  judge  after  the  jury  has  found  a  verdict.  He  must  undoubtedly  de- 
termine whether  the  verdict  is  against  the  weight  of  the  evidence.  Here  again 
I  think  that  a  definite  rule  of  conduct,  or  in  other  words,  a  definite  proposition 
for  legal  application,  which  is,  I  think,  a  proposition  of  law,  to  be  applied  to 
the  facts  in  evidence,  should  be  laid  down.  That  proposition  cannot  be  whether 
the  judge  agrees  in  opinion  with  the  jury.  If  so,  the  judge  has  left  to  the  jnry 
evidence  which  he  has  already  decided  to  be  such  as  it  is  not  unreasonable  to 
act  npon,  and  yet  when  it  is  acted  on  he  overrules  it.  I  do  not  speak  here  of 
the  cases  in  which  a  judge  may,  for  precaution's  sake,  leave  matter  to  the  jury, 
reserving  for  more  careful  consideration  by  the  court  the  question  whether 
there  was  evidence  fit  to  be  loft  to  the  Jury.  The  proposition  or  rule  of  con- 
duct to  be  applied  to  the  consideration  of  the  verdict  seems  to  me  to  be  identi- 
cal with  that  to  be  applied  to  the  evidence  before  leaving  the  case  to  the  Jury. 
It  is,  again,  not  whether  the  judge  would  have  decided  in  the  same  way,  but 
whether  the  verdict  is  such  as  reasonable  and  fair  men  might  not  unfairly  arrive 
at,  or  in  other  words,  whether  the  decision  is  such  as  would  be  clearly  wrong 
in  the  judgment  of  the  great  majority  of  ordinarily  reasonable  and  fair  men.' 
"  The  following  named  cases  cited  by  the  defendant,  namely,  Pcnn.  B.  Co. 
v.  Zcb;,  S3  Penn.  St.  818;  Qomal.es  v.  New  York  A  Harlem  B.  Co.,  88  N.  Y. 
440;  Chicago,  B.  I.  A  P.  B.  Oo.  v.  Dingman,  1  Bradw.  155;  Bancroft  v.  Button 
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A  WoretterR.  Corp.,  VI  Mann  3TB,  in  so  far  an  the  facts  were  similar  to  those  in 
the  cue  at  bar,  ere  analogous,  and  seem  to  support  the  position  taken  by  tin 
defendant.  But  u  the  facta  and  circumstances  in  oases  of  this  sort  an  so  well 
nigh  infinite  in  their  variety,  and  as  each  case  most  depend  almost  entirely  upon 
the  facts  which  appear  in  connection  therewith,  authorities,  however  pertinent, 
are  useful  mainly  only  in  so  far  as  they  settle  general  propositions  of  law,  and 
assist  the  conrt  In  applying  these  propositions  to  the  particular  facts  of  the  can 
before  it.  While  therefore  not  assuming  to  say  that  the  law  as  applicable  to 
the  facts  In  said  oases  respectively  wsa  not  correctly  enunciated,  still  we  are  not 
prepared  to  say  that  the  law  Is  so  applicable  to  the  facta  In  the  can  at  bar  aa  to 
■eontroJ  in  the  decision  thereof."  . 


Gordon  v.  Uoorx. 


Aeeordondiatitfaction  —  vfoUu  —  eWMy. 

A  creditor's  acceptance  of  a  smaller  sun  in  satisfaction  of 

by  the  eiecution  of  a  formal  and  absolute  relea 

Irrevocable. 
A  release  of  one  of  two  sureties  releases  the  other  from  one-half  the  debt 

PETITION  to  vacate  judgment.     The  opinion  states  the  cam  . 
The  petition  was  denied  below. 

Taj/pan  &  Horner,  for  appellant 

Stephenson  a?  Trieber,  for  appellee. 

Eakin,  J.  On  the  twenty-fourth  day  of  Hay,  1888,  Moore  re- 
covered, by  default,  a  judgment  against  Gordon  for  12,293.20,  being 
for  the  balance,  with  interest,  due  upon  a  certain  promissory  note 
executed  to  Moore  by  Robinson,  Childress  and  Gordon  on  the 
twelfth  day  of  January,  1881,  and  due  at  twelve  months. 

On  the  seventh  of  April  following,  Gordon  Sled  this  petition  in 
the  Circuit  Conrt  under  section  4692  of  Gantt's  Digest,  Betting 
forth,  as  amended,  that  Moore  had  sued  Robinson  and  Childress 
upon  the  same  note  in  the  District  Court  for  the  northern  district 
of  Mississippi  at  Oxford,  and.  at  the  December  term  thereof,  in 
1882,  had  recovered  a  judgment  against  them  for  the  same  balance, 
which  appears  then  to  have  been  $2,202.90.    He  alleges,  that  in 
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March,  1883,  this  judgment  was  discharged  and  satisfied  upon  the 
payment  by  Children  to  Moore  of  the  stun  of  $460,  which  operated 
a*  a  discharge  of  the  claim  as  to  petitioner  also ;  that  in  considera- 
tion of  said  payment,  Moore  had  executed  to  Childress  a  release, 
as  follows: 

"  State  of  Arkansas,  ) 

"Know  all  men  by  these  presents,  that  I,  John  P.  Moore,  of  the 
county  and  State  aforesaid,  in  consideration  of  the  sum  of  $460 
paid  to  me  by  D.  C.  Childress  of  Coahoma  County,  Mississippi,  I 
have  this  day  released  said  Childress  from  any  and  all  liability  to 
me  upon  a  certain  judgment  rendered  in  my  favor  against  said 
Childress,  by  the  United  States  Court  for  the  northern  district  of 
Mississippi,  at  Oxford,  in  said  State,  at  the  December  term  thereof, 
1882,  and  hereby  authorize  the  clerk  of  said  court  to  enter  satis- 
faction as  to  said  Childress  upon  said  judgment,  in  accordance 
herewith. 

"  Witness  my  hand  and  seal  this  nineteenth  of  March,  1883. 
"John  P.  Moobb." 

This  instrument  was  filed  with  the  clerk  of  the  said  District 
Court,  who  made  the  following  indorsement  upon  the  margin  of 
the  recorded  judgment: 

"This  judgment  is  satisfied  as  to  D.  L.  Childress,  and  is  here 
so  entered  by  authority  of  plaintiff  on  file,  March  23,  1883. 

"Q.  E.  Hill,  Ckrk." 

The  petitioner  states  that  Moore  well  knew  all  these  facts  when 
the  judgment  by  default  was  obtained,  but  that  they  had  not  oome 
to  his  own  knowledge  until  after  the  adjournment  of  the  term.. 
He  therefore  prayed  that  the  judgment  rendered  against  him  in 
the  Phillips  Circuit  Court  be  vacated,  and  that  he  be  allowed  a  new 
trial,  with  other  appropriate  relief. 

Moore,  in  response,  admitted  the  recovery  of  the  Mississippi' 
judgment  against  Robinson  and  Childress,  and  the  payment  to  him 
by  Childress  of  the  sum  of  $460,  which  should  have  been 
entered  as  a  credit  upon  the  balance,  but  which  had  been  inadvert- 
ently omitted.  He  consents  that  the  judgment  in  the  Phillips 
court  against  petitioner  may  be  to  that  extent  modified.    For  the 
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rest  he  saya  that  Robinson  was  the  principal  in  the  note,  and  that 
Childress  and  Gordon  were  only  his  sureties,  and  denies  that  the 
release  exeonted  to  Childress  was  intended,  or  did  operate  to  dis- 
charge his  claim  against  the  principal,  Robinson,  or  the  other 
surety,  Gordon.  He  says  that  petitioner  was  insolvent,  and  that  he 
sued  the  principal  with  Childress  in  Mississippi,  hoping  to  make 
hie  money  there,  bat  Boon  learned  that  Childress  was  insolvent  also. 
The  most  that  could  be  got  ont  of  him  was  the  sum  of  (450,  and 
that  only  by  an  agreement  to  release  him  from  the  judgment.  He 
submits  that  petitioner  was  not  released  by  the  transaction. 

Upon  hearing  by  the  court,  the  suretyship  of  Childress  an. 
Gordon  was  shown.  Childress  testified,  in  explanation  of  the  re- 
lease, that  he  then  owned  a  half  interest  in  the  Brown  and  Chil- 
dress place  in  Mississippi,  which  he  desired  to  mortgage  for  a  loan 
of  money,  and  was  obliged,  in  order  to  get  a  perfect  abstract  of 
title,  either  to  pay  off  the  judgment  debt  of  Moore,  or  to  have  it 
released  as  to  himself.  He  never  saw  Moore  about  the  matter,  but 
transacted  the  business  through  others.  A  Mr.  Carter  made  the 
trade  with  Moore,  and  a  Mr.  Brown  paid  Moore  the  money,  and 
witness  settled  with  Brown  for  it  afterwards. 

The  honorable  Circuit  judge,  confessing  some  doubt,  expressed 
the  opinion,  that  notwithstanding  some  slight  differences,  the  fata 
of  this  case  come  within  the  principles  announced  by  this  coon  is 
tbe  cases  of  Oavatusi  v.  Ross,  33  Ark.  bTi,  and  that  of  CMmix.  +> 
Ark.  180;  and  upon  the  authority  of  those  cases  he  held  that  ii* 
agreement  for  a  release,  and  the  release  itself,  was  nudum  j»cf*N. 
not  operating  as  a  release  of  the  whole  judgment  nor  as  a  release  rf 
Gordon. 

A  judgment  was  thereupon  rendered  modifying  the  fume? 
judgment  by  allowing  a  credit  of  1450,  the  amount  paid  by  Chi.:- 
ress.  The  motion  for  a  new  trial  was  overruled.  A  bill  of  «:*> 
tions  was  properly  taken,  and  Gordon  appeals. 

The  general  principle  announced  in  Cavaness  v.  Roes,  is  wtZ  sh- 
tled,  being  this,  that  the  payment  of  a  less  sum  of  money  w^H  n* 
be  good  in  satisfaction  of  a  larger  sum  actually  li^uidaced  aai 
clearly  due  and  payable,  unless  there  be  in  the  transaction  m« 
other  element  of  consideration  of  real  or  supposed  benefit  :•■  ■::- 
creditor  or  detriment  to  the  debtor.  The  question  arose  ■!"  * 
compromise,  made  pendente  lite,  by  which  the  plaintiff  accepted  a  *» 
sum  and  dismissed  the  suit    Held,  no  discharge  as  to  tbe  babav? 
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The  cue  of  Coblentz  v.  Wheeler  &  Wilson  Man'/.  Co,,  40  Ark.  180> 
comes  somewhat  nearer  this.  It  was  a  case  of  injunction  by  Cob- 
lentz to  restrain  the  sewing  machine  company  from  enforcing  a  judg- 
ment which  it  had  obtained  against  him,  upon  the  grounds  that  he  had 
agreed  with  the  agent  of  the  company  to  pay,  upon  a  certain  day, 
a  sum  less  than  the  amount  of  the  judgment,  and  had  attended  at 
the  end  of  the  time  appointed  prepared  to  make  the  payment,  but 
that  the  agent  had  not  attended  to  receive  it,  and  had  afterward 
caused  an  execution  to  be  issued.  The  court  held  that  the  agree- 
ment was  an  accord  unexecuted,  without  consideration,  invalid,  and 
not  enforceable  in  equity.  The  decree  below,  dismissing  the  suit, 
was  affirmed. 

In  the  Cavaness  case  nothing  was  done  but  the  payment  of  the 
money  by  the  debtor ;  no  release  was  given ;  the  original  notes 
were  retained  and  afterward  assigned,  as  valid,  to  one  ignorant  of 
the  compromise.  The  dismissal  of  the  suit  does  not  imply  aban- 
donment of  the  claim. 

In  the  Coblentz  oase  there  was  only  a  parol  agreement  for  a  fu- 
ture release  of  a  judgment  never  carried  into  execution.  No  money 
was  ever  paid. 

This  cause  is  disuuctive  from  either.  There  was  not  only  pay- 
ment of  the  sum  agreed,  and  the  actual  execution  of  a  release,  but 
there  was  a  power  of  attorney  given  the  clerk  to  enter  upon  the  mar- 
gin of  the  record  a  full  satisfaction  of  the  judgment  as  to  Childress. 

The  authority  was  filed  amongst  the  archives  of  the  office,  and 
the  power  was  executed  as  directed.  There  was  nothing  further 
to  be  given  up.  Everything  had  been  done,  of  the  most  solemn  and 
positive  nature  between  the  parties  and  by  the  clerk,  to  carry  out 
the  intention  and  to  give  notice  to  the  world  of  what  had  been 
done.  There  was  an  object  which  made  it  necessary  that  nothing 
should  be  left  executory.  That  was,  that  the  land  of  Childress 
might  be  no  longer  incumbered  by  the  lien  of  the  judgment,  but 
left  free  for  a  contemplated  mortgage.  There  is  no  reason  why 
such  a  transaction  should  not  be  considered  as  valid  and  as  irrev- 
ocable as  a  gift  executed  by  delivery. 

Certainly  there  must  be  some  mode  by  which  one  may  dispose  of 
that  which  is  his  own,  as  his  generosity  or  his  sound  views  of  bis 
best  interests  may  prompt.  It  is  often  very  desirable  that  he  should 
havethatprivilege.  ItisdoneinboBinesseveryday.  Collections  can 
not  always  be  made  promptly  by  law.  The  heat  men  are  prone  to. 
Vol.  LI  -  77 
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amicable  adjustments,  nud  the  exigencies  of  bus i noes  often  require 
it.  It  would  be  hard  and  unreasonable  if  a  creditor,  pressed  for 
money,  might  not  say  to  an  embarrassed  or  reluctant  debtor,  "  pay 
me  a  part  and  I  trill  release  the  balance."  He  is  cut  off  from  doing 
that,  in  many  cases,  by  the  rate  as  it  now  stands,  bat  the  rule  is  a 
hard  one,  based  apon  purely  technical  reasoning.  It  is  hedged  in 
with  numerous  exceptions. 

Further,  there  is  in  this  case  a  positive  element  of  benefit  to  the 
creditor,  which  may  form  a  good  consideration.  The  money  was 
not  paid  to  Moore  by  Childress,  but  was  paid  by  Brown,  a  third 
person  and  friend  of  Childress.  There  are  numerous  cases  holding 
that  the  rule  in  discussion  does  not  apply  where  a  negotiable  note 
or  security  of  a  third  person  is  taken  for  a  leas  amount.  The  ex- 
ception applies  a  fortiori  to  the  payment  of  the  money  in  cash  by 
the  third  person,  since  it  is  better  for  the  creditor  than  any  note  or 
security.  The  consideration  is  that  the  creditor  gets,  or  is  assured 
of  getting,  what  perhaps  the  debtor  might  never  pay.  And  it  can 
not  alter  the  nature  of  the  case  that  the  debtor  repaid  the  advance. 

We  conclude  therefore  that  an  agreement  by  a  creditor  to  ac- 
cept a  smaller  Bum  in  satisfaction  of  a  debt,  carried  into  execution 
by  receipt  of  the  money,  and  the  execution  of  a  formal  and  positive 
instrument  of  release,  with  all  other  acts  essential  to  an  absolute 
relinquishment,  of  his  right,  is  a  valid  and  irrevocable  act. 

And  also,  that  an  agreement  to  accept  from  a  third  person,  in 
behalf  of  the  debtor,  money,  or  a  security  for  a  smaller  snm  in  sat- 
isfaction of  the  whole  is  valid  and  binding,  and  will  discharge  the 
debt. 

We  think,  for  these  reasons,  that  his  honor  the  Circuit  judge 
erred  in  holding  the  agreement  in  this  case  to  be  nudum  pactum. 

The  release  to  Childress  being  valid,  it  remains  for  us  to  consider 
its  effect  as  to  other  parties. 

It  was  intended,  as  shown  by  its  terms  and  by  the  circumstances, 
to  release  Childress  alone,  from  the  joint  judgment-recovered  against 
him  and  Robinson.  This  is  as  clear  as  if  all  the  rights  of  Moore,  on 
the  judgment,  against  the  principal  had  been  expressly  reserved. 
Was  it  competent  in  Moore  to  do  that?  Or  did  the  release,  how- 
ever intended,  have  the  effect  of  satisfying  the  judgment  against 
Robinson  also? 

In  the  former  case,  confining  its  immediate  operation  to  Children 
alone,  it  took  away  from  Gordon  bis  right  to  contribution  agahut 
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Childress,  and  must  inure  to  release  Gordon  to  the  extent  of  his 
right  to  contribution,  but  no  further.  It  must  give  him  at  onoe 
what  he  might  get  by  contribution  if  he  had  paid  the  debt,  and 
Childress  had  not  been  released.  In  the  latter  case,  that  is,  if 
the  effect;  were  to  release  to  Robinson  also,  it  would  deprive  Gor- 
don of  his  right  against  Robinson  to  entire  exoneration,  and  wonld 
release  him  wholly.  This  wonld  ensae,  not  from  the  direct  legal 
effect  of  the  release  of  the  Mississippi  judgment  by  which  Gordon 
was  not  bound,  but  from  the  equitable  principles  which  regulate  the 
dealings  and  adjust  the  rights  of  creditors,  principals  and  sureties. 
It  is  pressed  by  appellant  that  the  release  of  one  joint  debtor  re 
leases  all  That  is  the  common-law  rule  as  to  debts  which  were 
technically  joint,  as  well  as  to  those  which  were  joint  and  several. 
The  evidence  in  this  case  discloses,  however,  that  Robinson  was 
the  principal,  and  that  Childress  and  Gordon  were  sureties.  It  did 
not  alter  the  relations  of  the  parties,  that  a  joint  judgment  had 
been  rendered  against  the  principal  and  one  of  the  sureties.  As  to 
Moore  all  were  principals  from  the  beginning,  inasmuch  as  he  had 
the  right  to  collect  the  debt  of  all  or  either.  He  was  only  required 
to  take  cognizance  of  their  relation  to  the  extent  of  avoiding  any 
act  which  would  prejudice  the  rights  of  the  sureties  to  obtain  exon 
eration  from  the  principal,  or  contribution  amongst  themselves. 

Bat  the  surety  is  under  no  obligation  to  the  principal,  and  the 
discharge  or  release  of  the  surety  does  not  affect  the  principal  in 
any  manner.  It  is  simply  doing  for  the  principal  what  he  ought 
to  do  himself.  Brandt  Surety  &  Guar.,  §  129.  Robinson  was  not 
discharged  by  the  release  of  Childress,  and  remains  liable  to  exon- 
erate Gordon. 

In  remains  to  consider  the  effect  of  the  release  of  Childress  npon 
the  rights  of  his  co-surety  Gordon. 

Sureties  inter  xese  are  joint  obligors;  all  secondarily  liable  together. 
Their  mntual  rights  and  obligations  were  first  determined  in  the 
Courts  of  Chancery  and  enforceable  there  alone.  It  is  still  the  more 
appropriate  forum,  from  its  more  flexible  means  of  adjustment;  but 
court*  of  law  have  long  assumed  a  concurrent  cognizance  of  these 
rights  and  will  enforce  them  as  defenses.  The  practice  is  well  set 
tied  in  England  (W.  &  T.  Lead.  Cas.  iu  Eq.,  vol.  1.1,  p.  1894),  and 
has  obtained  in  this  State  for  forty  years  or  more.  State  Bank  v. 
Watkins,  6  Ark.  137;  Wilson  v.  Tt&bettt,  29  Ark.  587. 
The  right  of  a  surety  compelled  to  pay  a  debt  as  against  his  oo- 
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surety  is  not  exoneration  of  the  burden.  It  ie  his  as  much  as  bit 
fellow's.  It  is  the  right  of  contribution,  the  right  to  recover  from 
his  co-surety  just  so  much  as  wilt  make  both  equal  in  the  loss.  It 
is  obvions  that  by  the  discharge  of  one  surety  the  others  are  injured 
(or  would  be)  just  to  the  extent  of  their  right  of  contribution.  The 
equitable  rule  adopted  in  such  oases  is  not  uniform  in  England  and 
all  the  States. 

In  England  it  is  settled  at  law,  or  seems  to  be,  that  a  release  or 
discharge  of  one  Burety  operates  as  a  discharge  of  the  others,  but 
in  equity  a  mere  composition  with  one  surety  would  not.  Ex  parte 
Clifford,  6  Ves.  806, 

It  is  also  held  that  a  release  of  a  surety  may  be  made  witfa  a 
reservation  of  remedies  against  the  others,  in  such  a  manner  as  to 
be  construed  into  a  covenant  not  to  sue. 

In  America  it  would  seem  that  almost  every  phase  of  the  ques- 
tion has  been  adopted  by  different  States,  and  at  different  times  by 
courts  of  the  same  State.  Sometimes  it  has  been  held  that  a  dis- 
charge of  one  surety  releases  all.  It  was  so  expressly  held  in  Tbttms 
v.  Riddle,  2  Ala.  694,  and  in  Stockton  v.  Stockton,  40  Ind.  235. 
The  first  of  these  is  a  case  where  a  surety  was  released  by  having 
given  notice  to  the  creditor  to  sue,  which  he  neglected,  and  the 
principal  became  insolvent.  It  was  held  that  the  release  of  the  one 
giving  notice  was  the  release  of  the  other  also.  Upon  that  point 
this  court  has  held  directly  the  contrary.  In  another  case  in  Indians 
it  was  held  that  the  release  of  the  property  of  one  surety  in  a  joint 
judgment  against  several,  had  no  effect  whatever  upon  the  other 
sureties  who  might  be  held  liable  for  the  whole  debt.  Starry  v. 
Johnson,  32  Ind.  438. 

There  are  however  quite  a  number  of  oases  by  Mr.  Brandt,  which 
sustain  the  proposition  which  be  lays  down  as  follows:  "If  there 
are  several  sureties  liable  for  the  same  debt,  and  the  creditor  releases 
one  of  them  from  liability,  but  does  not  thereby  materially  alter  the 
contract,  he  generally  releases  the  remaining  sureties  to  the  extent 
that  such  released  surety  would  otherwise  have  been  liable  to  contrib- 
ute to  his  co-sureties."  Brandt  Sur.,  etc.,  §  383.  Upon  this  principle, 
in  connection  with  another  well  settled  rule  in  equity  that  where 
some  of  the  sureties  are  insolvent  the  others  must  contribute  to 
make  up  the  loss, was  decided  in  the  case  of  Dodd  v.  Winn,  87  Mo. 
501.  There  there  were  five  sureties.  Judgment  was  obtained  against 
one,  execution  levied  on  property  enough  to  pay  the  debt  and 
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returned  by  order  of  the  creditor  unsatisfied.  Afterward  he  sued 
another  of  the  sureties.  It  was  held  that  if  all  were  insolvent  he 
could  only  recover  four-fifths,  inasmuch  ae  the  defendant  surety 
ought  himself  to  bear  the  burden  of  one-fifth,  and  had  still  unim- 
paired his  right  against  three  others  for  contribution  to  a  like 
amount.  It  was  held  at  the  same  time  that  if  the  other  sureties 
were  shown  to  be  insolvent  he  would  be  liable  for  only  half,  inasmuch 
as  that  would  be  the  extent  of  his  equitable  burden,  and  the  creditor 
most  lose  the  other  half  as  to  which  the  right  of  contribution  had 
been  cnt  off  by  his  release  of  the  property  taken  in  execution. 

This  mode  of  adjustment  injures  no  one.  Its  plain,  common- 
sense  equity  commends  itself  to  every  man's  sense  of  right  and  is 
harmonious  with  the  well  settled  rule  that  the  release  of  the  prin- 
cipal discharges  the  surety  altogether,  because  it  takes  away  the 
right  to  exoneration.  When  the  relief  goes  beyond  the  injury  it 
becomes  technical  and  arbitrary.  We  think  in  this  case  it  would 
have  been  proper  to  have  rendered  judgment  for  only  half  the  unpaid 
balance  of  the  debt  with  interest,  leaving  out  of  the  estimate  of  that 
balance  the  #460  paid  by  Childress.  With  that  payment  Gordon 
had  nothing  to  da  It  was  the  consideration  of  the  release  to  Child- 
ress, and  was  paid  in  behalf  of  Childress  personally. 

For  error  in  holding  the  release  of  Childress  nudum  pactum  and 
in  rendering  judgment  against  appellant  for  the  whole  balance  leas 
the  amount  paid  by  Childress  a  new  trial  should  have  been  allowed. 

Reverse  the  judgment  and  remand  the  cause  with  directions  for 
a  new  trial  and  farther  proceedings  in  accordance  with  law  and  this 
opinion,  to  be  had  either  at  law,  or  if  desirable  on  motion  upon  the 
equity  side. 

Btvorted  and  nmandtd. 
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I'ttrtnerthip-  what  it  net. 

The  loan  of  money,  to  be  in  vested  in  trade,  the  borrower  to  hare  one-half  tbe 
net  pmfils  therefor,  ia  not  ■  partnership. 

CERTIORARI  to  quash  probate  judgment.     The  opinion  states 
the  case.     The  relief  was  granted  below. 

0.  D.  Scott,  for  appellant. 

A.  B.d  R.  B.  Williams,  for  appellee. 

Smith,  J.  In  the  year  1866  the  appellants  lent  to  the  intestate 
of  the  appellee  a  sum  of  money.  Fonr  years  later,  said  intestate 
executed  the  following  instrument : 

"•9,481.77. 

"  Received,  Rondo,  Lafayette  county,  Arkansas,  April  16, 1870, 
of  L.  T.  Oalley  A  Son  nine  thousand  fonr  hundred  and  ninety-one 
dollars  and  seventy -seven  cents,  that  being  the  amount  which  I  did 
invest  in  merchandise  daring  the  year  1866,  which  moneys  I  prom- 
ise and  bind  myself  to  keep  invested  and  employed  in  merchandise 
or  some  other  legitimate  business  whioh  may  be  agreed  upon  by  the 
parties  interested,  continuously  until  the  first  day  of  Hay  (1886), 
eighteen  hundred  and  eighty-six,  at  which  time  I  promise  and  bind 
myself  to  pay  the  said  L.  T.  Culley  &  Son  or  their  legal  represent- 
atives, heirs  or  assigns,  the  said  sum  of  nine  thousand  four  hun- 
dred and  ninety-one  dollars  and  seventy-seven  cents,  together  with 
the  one-half  of  the  net  earnings,  which  shall  have  arisen  from  the 
employment  of  said  moneys  and  moneys  arising  therefrom,  from 
the  commencement  Of  business  the  first  day  of  May,  1866,  it  being 
a  term  of  twenty  years. 

"  Witness  my  hand  and  seal  the  day  and  date  above. 

"Thob.  J.  Edwards,  [l.  s.]" 

Edwards  died  in  1877  and  Oulley  &  Son  exhibited  their  claim  in 
the  Probate  Court  against  his  estate,  and  after  u  contest  recovered 
judgment  for  the  principal  sum  specified  in  said  receipt  and  one- 
half  of  the  net  earnings  of  the  business  carried  on  by  Edwardi, 
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total,  >19,8S5.60.  'I 'his  judgment  was  acquiesced  in  by  the  admin- 
istrator, and  some  partial  payments  have  been  made  on  account 
thereof.  The  administrator  de  bonis  noii  of  Edwards  now  petitions 
the  Circuit  Court  to  qnash  said  judgment  of  allowance,  on  certi- 
orari, on  the  ground  that  the  original  parties  to  these  transactions 
were  partners,  and  the  Probate  Court  had  no  jurisdiction  to  settle 
the  accounts  of  a  deceased  and  surviving  partners.  And  the  Circuit 
Conrt  being  of  opinion  that  the  demand  of  Culley  &  Son,  based 
upon  the  writing  copied  above,  showed  conclusively  upon  its  face 
that  it  grew  out  of  partnership  transactions,  granted  the  petitioner 
the  relief  prayed  for. 

It  may  be  conceded,  for  the  purposes  of  this  appeal,  that  if  Cul- 
ley St  Son  and  Edwards  were  partners,  the  Probate  Court  was  with- 
out jurisdiction  to  adjust  their  accounts.  See,  on  this  point, 
Haiderman  v.  Halditrman,  Hempet  009;  NeUon  v.  Green,  %%  Ark. 
547;  Tiner  t.  Christian,  87  Ark.  306;  Constitution  of  1874,  art.  7, 
§§  15  and  34.  Still  in  the  trial  of  the  cause  in  the  Probate  Court, 
it  may  have  been  shown  that  their  accounts  had  been  settled  and  a 
balance  struck;  in  which  case  one  partner  conld  have  sned  the  other 
for  the  amount  found  to  be  dne.  And  we  must  indulge  the  pre- 
sumption in  favor  of  the  regularity  and  validity  of  its  proceedings, 
which  is  accorded  to  all  courts  of  record.  Borden  r.  State,  11  Ark. 
529. 

Yet  we  go  farther,  and  say  that  even  if  no  settlement  was  had 
iu  Edwards'  life-time,  the  claim  of  Oulley  &  Son,  as  presented  to 
the  Probate  Court,  does  not  conclusively  import  that  it  arose  out  of 
a  partnership  relation.  It  is  true,  that  besides  the  return  of  the 
original  loan,  tbey  are  to  have  one-half  of  the  net  profits  of  the 
business  to  be  carried  on  by  Edwards,  and  that  this  implies  the 
right  to  an  accounting  and  an  inspection  of  the  books.  But  be 
yond  this  they  stipulated  for  no  control  over  the  business,  except 
the  right  to  be  consulted  in  the  event  of  a  change  from  one  line  of 
business  to  another. 

It  used  to  be  thought  that  a  participation  in  profits  was  the  de- 
cisive test  of  a  partnership,  so  far  as  liability  to  creditors  was  con 
cerned.  The  rule  was  so  laid  down  in  Wattgh  v.  Career,  2  H.  B. 
234,  decided  in  1793.  That  was  a  case  where  two  ship  agents, 
carrying  on  business  at  different  points,  agreed  to  allow  each  other 
certain  portions  of  each  other's  profits,  but  it  was  stipulated  that 
each  should  be  answerable  for  his  own  losses.    And  it  was  held  that 
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both  parties  to  the  agreement  were  bound  for  the  debts  of  each. 
The  decision  is  placed  npon  the  ground  that  a  participant  in  profit* 
takes  from  creditors  a  part  of  that  fnnd  which  is  the  proper  secur- 
ity  for  the  payment  of  their  debts.  It  was  thus  established  that 
persons  who  share  profits  incur  to  third  parties  all  the  liabilities  of 
partners,  although  no  partnership  was  ever  in  fact  contemplated  bj 
the  persons  themselves.  And  such  continued  to  be  the  rule  both 
in  England  and  America,  until  the  year  1860,  when  it  was  over 
thrown  by  the  case  of  Cox  v.  Hickman,  8H.LC.  260,  and  the 
final  test  declared  to  be  whether  the  business  has  been  carried  on 
in  behalf  of  the  person  sought  to  be  charged  as  a  partner,  t.  a, 
did  he  stand  in  the  relation  of  the  principal  toward  the  ostensi- 
ble traders,  by  whom  the  liabilities  have  been  incurred,  and  under 
whose  management  the  profits  have  been  made  ?  This  is  the  settled 
rule  in  England,  and  has  been  very  generally  adopted  in  this  coun- 
try. Bullen  v.  Sharp,  h.  R.,  1  0.  P.  86;  Mollwo  v.  Court  of  Wardt, 
4  Moak  Eng.  Rep.  131;  Ex  parte  Tenant,  23  Hoak  Eng.  Rep. 
831;  Eattman  v  Cfrrl;  53  N.  H.  276;  &  c.,  16  Am.  Rep.  198; 
Smith  v.  Kntght,  "'  I".  143;  a.  c,  33  Am.  Rep.  94;  Richardson 
v.  Hughitt,  76  N.  V.  55;  s.  c,  32  Am.  Rep.  267;  Boston,  etc, 
Smelting  Co.  v.  Smith,  13  R.  I.  27;  s.  c,  43  Am.  Rep.  3;  Bart  v. 
KeUey,  83  Fenn.  St.  386 ;  Beeehor  v.  Bunh,  45  Mich.  188;  s.  c,  40 
Am.  Rep.  465;  Harvey  v.  Childt,  28  Ohio.  St.  319. 

But  while  the  old  rule  prevailed  that  participation  in  the  profit* 
was  conclusive  as  to  third  persons,  and  before  the  introduction  of 
the  modem  principle  that  it  is  a  mere  circumstance  to  show  the  re- 
lation of  principal  and  agent  between  the  persons  taking  the  profits 
and  those  carrying  on  the  business,  the  test  of  partnership,  as  be- 
tween the  parties  themselves,  has  always  been  their  actual  intent. 
Thus,  in  Elgie  v.  Webster,  5  M.  4  W.  518,  decided  in  1839,  W.  ad- 
vanced to  E.  £59  for  the  purpose  of  perfecting  certain  invention*. 
If  these  proved  to  be  profitable,  W.  was  to  have  one-third  of  the 
profits  in  consideration  of  his  advance,  and  there  was  an  expren 
agreement  on  the  part  of  E.  to  pay  back  the  advance  at  all  events. 
~E.  when  sned  for  the  debt,  objected  that  the  effect  of  the  agree- 
ment was  to  create  a  partnership,  and  consequently  to  prevent  their 
suing  each  other  in  respect  of  the  matters  contained  in  the  agree- 
ment. Bnt  the  court  held  that  the  express  promise  to  repay  ths 
£59  at  all  events,  took  away  the  objection  of  that  sum  forming  ■ 
part  of  any  partnership  fund,  so  as  to  constitute  a  partnership. 
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Here  Edwards  bound  himself  to  refund  the  principal  Bam  that 
was  borrowed  in  any  contingency,-  and  the  stipulation  for  a  division 
of  the  profits  is  merely  a  mode  for  compensating  Gulley  &  Son  for 
the  use  of  their  money.  The  share  of  the  profits  they  take  not  as 
partners,  but  on  account  of  the  debt  due  tbem  by  Edwards. 

It  is  evident  from  the  fact  that  Culley  &  Son  suffered  the  assets 
to  pass  into  the  hands  of  an  administrator,  and  contented  themselves 
with  prorihg- theJr  bfaikii  fjhat  they  Rooked  upon!  Edwards  as  their 
debtor  and  not  as  their  partner.  By  virtue  of  the  right  of  survivor- 
ship they  would  have  a  right  to  possess  themselves  of  the  assets, 
and  to  wind  np  the  concern. 

Judgment  reversed  and  cause  remanded,  with  directions  to  dis- 
miss the  petition. 

•    Heverstd  and  remanded. 
Vol.  IJ  —  78 
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ILL  to  compel  administrators  to  set  apart  moneyn  ai  « 
The  opinion  states  the  point. 


Benjamin  8.  Siddon,  for  appellant. 

J.  F.  McCUUan  and  F.  B.  Garter,  for  appellee. 

Randall,  0.  J.  [Omitting  statements.  J  The  third  ground  ii 
that  the  court  erred  in  making  the  "  waiver  note,"  i.  «.,  the  note  in 
which  the  exemption  is  waived,  a  preferred  claim  against  the  estate 
as  against  other  debts. 

We  cannot  understand  from  the  record  what  was  the  condition 
of  the  estate,  whether  solvent  or  insolvent.  There  has  been  no  final 
settlement  of  the  administration.  There  is  nothing  showing  what 
legitimate  claims  have  been  presented  and  allowed  against  the  es- 
t'it.o.  The  long  accounts  or  "statements"  filed  are  not  clear  on  the 
subject.     It  must  be  said,  however,  that  we  do  not  think  the  "waiver 
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note  "  has  tiny  preference  to  be  paid  oat  of  assets  not  exempt.  That 
Dote,  if  a  subsisting  claim  against  the  estate,  is  to  be  paid  in  like 
manner  as  other  debts,  and  if  the  assets  of  the  estate  are  not  suffi- 
cient to  pay  the  debts  in  fall,  it  mnst  be  paid  pro  rata  with  other 
claims  out  of  assets  available  and  applicable  to  the  payment  of 
debts  generally. 

This  note  is  not  a  specific  lien  on  exempt  property  to  any  greater 
extent  than  it  is  upon  the  whole  property. 

We  inquire  then  whether  an  agreement  of  this  kind  to  waive  all 
benefit  and  right  of  exemption  is  valid  in  view  of  the  policy  of  the 
exemption  laws. 

A  mortgage  of  personal  effects,  to  be  effectual  for  any  purpose, 
must  be  recorded  or  the  possession  of  the  property  delivered  to  the 
mortgagee.     Act  of  1828. 

Upon  the  question  of  waiving  the  right  of  exemption  of  personal 
property  from  levy  and  sale  for  the  satisfaction  of  debts,  Mr.  Thomp- 
son, in  his  work  on  Homestead  and  Exemption,  says  the  authorities 
are  divided.  He  cites,  however,  the  decision  of  Pennsylvania  only 
to  sustain  the  position  that  a  waiver  contained  in  a  note  like  that 
under  consideration  is  effectual.  Several  cases  are  referred  to,  but 
Case  v.  Dunmore,  23  Penn.  St.  94,  is  a  leading  case  and  gives  the 
reasoning  upon  which  they  have  established  the  rule.  Premising 
that  the  exemption  of  goods  is  a  personal  privilege  which  may  be 
waived  by  the  debtor  by  omitting  to  claim  it  at  the  proper  time,  the 
court  says:  "But  where  at  the  time  of  contracting  the  debt  he 
agrees  to  waive  the  benefit  of  the  exemption,  and  this  forms  the 
ground  of  the  credit  given  to  him,  the  injustice  of  permitting  him 
to  violate  his  contract  and  thus  to  defraud  his  creditor  is  too  pal- 
pable to  need  illustration  or  to  require  the  aid  of  precedents  to  die 
countenance  it  Not  with  standing  the  benevolent  provisions  of  the 
statute  in  favor  of  unfortunate  and  thoughtless  debtors,  it  was  far 
from  the  intention  of  the  legislature  to  deprive  the  free  citizens  of 
the  State  of  the  right,  upon  due  deliberation,  to  make  their  own 
contracts  in  their  own  way,  in  regard  to  securing  the  payment  of 
debts  honestly  due.  Creditors  are  still  recognized  as  having  some 
rights;  and  it  is  not  the  intention  of  the  legislature  to  destroy  them 
by  impairing  the  obligation  of  contracts.  It  frequently  happens  that 
the  creditor  is  more  in  need  of  public  sympathy  than  rhe  debtor. 
When  a  poor  man  is  unjustly  kept  out  of  money  due  to  him,  the 
distress  arising  from  the  want  of  it  is  often  greater  than  that  caused 
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to  the  other  party  by  its  collection.  If  the  suffering  was  bat  equal, 
it  is  plain  that  one  man  should  not  goffer  for  the  follies  or  misfor- 
tunes of  •  another.  Bvery  one  should  bear  his  own  harden.  The 
statute  which  exempts  debtors  from  the  operation  of  this  principle 
did  not  take  away  from  them  the  right  to  waive  the  privilege  thus 
conferred,  whenever  their  consciences  or  their  necessities  prompted 
the  waiver." 

This  role  was  afterward  regretted  by  the  Pennsylvania  court  in  a 
later  cause  where  Jadge  Woodward  said:  "Perhaps  it  would  have 
been  well  if  the  court  had  set  out  by  denying  the  capacity  of  the 
debtor  to  waive  the  statutory  exemption  in  favor  of  any  creditor. 
It  might  have  been  urged  in  support  of  such  a  view  that  the  legis- 
lature intended  a  benefit  to  the  family  of  the  debtor  rather  than  to 
the  debtor  himself;  and  that  his  caprice  or  will,  tempted  as  they 
might  be  by  the  creditor,  should  not  defeat  the  legislative  benefac- 
tion in  favor  of  those  who  were  dependent  upon  him."  SlinUy^M 
Appeal,  36  Perm.  St.  373,  380. 

The  doctrine  of  the  Pennsylvania  courts  is  not  favored  in  other 
States  so  far  as  we  have  been  able  to  learn.  In  Alabama,  a  stipu* 
lation  contained  in  a  note  whereby  the  maker  waives  all  right  to 
exemption  is  recognized  in  Brown  v.  Leitch,  60  Ala.  813,  but  an 
examination  of  the  Code  of  that  State  shows  that  such  waiver  is 
expressly  authorized  by  it;  and  it  is  moreover  held  by  the  court 
that  under  the  law  of  that  State  the  right  to  claim  an  exemption 
is  a  privilege  personal  to  the  debtor  and  is  not  transmitted  but  diet 
with  him. 

In  New  York  and  other  States  it  has  been  uniformly  held  that 
such  a  waiver  was  void,  on  the  ground  that  the  policy  of  the  law 
was  violated. 

New  York:  "  The  statutes  which  allow  a  debtor,  being  a  boose- 
holder  and  having  a  family  for  which  he  provides  to  retain,  ai 
against  the  legal  remedies  of  his  creditors,  certain  articles  of  prime 
necessity,  to  a  limited  amount,  are  based  upon  views  of  policy  and 
humanity  which  wonld  be  frustrated  if  an  agreement  like  that  oon 
tamed  in  these  notes,  entered  into  in  connection  with  the  principal 
contract,  could  be  sustained.  A  few  words  contained  in  any  note 
or  obligation  would  operate  to  change  the  law  between  those  par- 
ties, and  so  far  disappoint  the  intention  of  the  legislature.  If 
effect  shall  be  given  to  such  provisions,  it  is  likely  that  they  will 
be  generally  inserted  in  obligations  for  small  demands,  and  in  that 
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way  the  policy  of  the  lav  will  be  completely  overthrown.  Every 
honest  man  who  contracts  a  debt  expects  to  pay  it,  and  he  believe* 
he  will  be  able  to  do  so  without  having  hie  property  sold  on  execu- 
tion. No  one  worthy  to  be.  trusted  would,  therefore,  be  apt  to 
object  to  a  clause  subjecting  all  his  property  to  levy  on  execution 
in  case  of  non-payment.  It  was  against  the  consequences  of  this 
over-confidence,  and  the  remedies  of  men  to  make  contracts  which 
may  deprive  them  and  their  families  of  articles  indispensable  to 
their  comfort,  that  the  legislature  has  undertaken  to  interpose.  * 
*  *  Before  the  passage  of  the  exemption  laws,  contracts  for  the 
payment  of  money  at  a  future  time  involved  the  consequence  that 
all  the  debtor's  property,  without  exception,  might  be  taken  on 
execution  in  case  of  default  By  the  statutes  exempting  certain 
property  the  legislature,  in  effect,  determined  that  it  was  expedient 
to  allow  contracts  entailing  such  results;  and  this  was  done  by 
providing  that  property  of  limited  value  should  not  be  taken. 
Parties  cannot  now  stipulate  that  their  contracts  shall  have  the 
same  effect  as  under  the  former  law,  for  that  would  be  hostile  to 
the  policy  thus  established."  Snsetle  v.  Xtwcomb,  8»  N.  Y.  250. 
Kentucky:  "No  one  in  this  State  is  entitled  to  the  benefit  of 
the  exemption  Iswb  bnt  a  housekeeper  with  a  family,  and  the  legia  - 
latere  certainly  intended  by  the  enactment  of  Buch  laws  to  provide 
more  for  the  dependent  family  of  the  debtor  than  the  debtor  him- 
self. Every  honest  man  has  a  desire  to  fulfill  all  his  obligations, 
and  snch  are  always  willing  to  comply  with  the  demands  of  a  cred- 
itor by  giving  the  latter  any  assurance  he  may  exact  as  an  evidence 
of  hie  intention  to  pay  his  debt  The  law  in  its  wisdom,  for  the 
protection  of  the  poor  and  needy,  has  said  that  certain  property 
shall  not  be  liable  for  debt,  not  bo  much  to  relieve  the  debtor  as  to 
protect  his  family  against  such  improvident  acts  on  his  part  as 
would  reduce  them  to  want.  Such  is  the  policy  of  the  law;  and 
their  contract  was  made,  not  only  in  disregard  of  this  policy,  but 
to  annul  the  law  itself,  so  far  as  it  affected  the  debt  sought  to  be 
recovered.  If  such  a  contract  is  upheld,  the  exemption  law  of  the 
State  would  be  virtually  obsolete,  and  the  destitute  deprived  of  all 
claim  they  have  to  its  beneficent  provisions.  *  *  *  The  right 
to  plead  the  statute  of  limitations  is  a  personal  privilege;  but  will 
it  be  insisted  that  an  agreement  or  promise  never  to  plead  the  stat- 
ute is  binding?  If  so,  the  grocer  and  merchant,  and  all  others 
engaged  in  the  business  affairs  of  life,  wonld  only  have  to  agree 
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with  those  who  promise  to  pay,  verbally  or  in  writing,  that  the 
statute  of  limitations  should  never  be  relied  on,  or  the  claim  to 
exempted  property  asserted,  in  order  to  render  nugatory  these 
wholesome  laws,  enacted  for  the  peace  and  welfare  of  society  and 
in  accord  with  an  enlightened  public  policy.  A  contract  fraught 
with  such  consequences  to  the  family  of  the  debtor  is  totally  at 
variance  with  public  policy,  and  therefore  void."  Moxley  v.  Ragan, 
10  Bush,  158. 

Iowa:  "  That  the  citizen  or  debtor  may  mortgage  the  identical 
property  for  the  payment  of  the  debt,  does  not  at  all  conflict  with 
the  idea  that  he  cannot  waive  the  exemption  of  the  statute 
in  his  contract  of  indebtment,  because  the  statute  itself  has 
provided  for  the  execution  of  valid  mortgages,  without  limit  as 
to  the  property  mortgaged.  In  the  case  of  a  judgment  creditor 
applying  to  the  court  or  its  officer  for  an  execution,  the  court,  by 
its  clerk,  following  the  language  of  the  law, says  to  him,  'you  may 
have  the  execution,  but  no  exempt  property  shall  be  sold  under  it' 
The  creditor  however  says  to  the  court,  '  I  will  take  yonr  execution, 
but  the  debtor  and  myself  have  made  a  law  for  this  case  which  will 
control  your  writ,  and  make  it  do  what  the  law  has  declared  it  shall 
not  do.'  No  court  will  permit  parties  thus  to  control  its  process, 
so  as  to  defeat  the  statute  or  render  nngatory  its  most  beneficent 
provisions.  Without  pursuing  the  discussion  of  the  subject  fur- 
ther in  the  opinion,  we  are  agreed  in  the  conclusion  that  a  person 
contracting  a  debt  cannot,  by  a  contemporaneous  and  simple  waiver 
of  benefit  of  the  exemption  laws,  entitle  the  creditor,  in  case  of 
failure  to  pay,  to  levy  his  execution,  against  defendant's  objection, 
upon  exempt  property.  Such  an  agreement  is  contrary  to  public 
policy,  and  will  not  be  enforced. "  Curtis  v.  0'  Brim,  20  Iowa, 
376. 

Illinois:  In  the  case  of  Recht  v.  Kelly,  82  III  147;  8.  c,  26  Am. 
Rep.  310,  a  note  had  been  given  expressly  waiving  the  benefit  of 
all  laws  exempting  real  or  personal  property  from  levy  and  sale. 
The  court  Bays:  "  The  exemption  created  by  the  statute  is  as  much 
for  the  benefit  of  the  family  of  the  debtor  as  for  himself,  and  for 
that  reason  he  cannot,  by  an  executory  contract,  waive  the  provis- 
ions made  by  law  for  their  support  and  maintenance.  Such  con- 
tracts contravene  the  policy  of  the  law,  and  hence  are  inoperative 
and  void.  The  owner  may,  if  he  chooses,  sell  or  otherwise  dispose 
of  any  property  he  may  have,  however  much  his  family  may  need 
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it,  bat  the  law  will  not  aid  him  in  that  regard,  nor  permit  him  to 
contract  in  advance  that  his  creditor  may  use  the  process  of  the 
courts  to  deprive  his  family  of  its  benefit  and  use,  when  an  exemp 
tion  has  been  created  in  their  favor.  Laws  enacted  from  consider- 
ations of  public  concern,  and  to  subserve  the  general  welfare, 
cannot  be  abrogated  by  mere  private  agreement."  And  see  Phelps 
v.  Phelps,  Ti  111.  545. 

North  Carolina:  A  similar  waiver  at  the  foot  of  a  promissory  note 
under  seal  was  attempted  to  be  enforced  in  Branch  v.  Tamlinson, 
77  N.  0.  388,  and  the  court  usee  this  language:  "  It  may  be  assumed 
that  the  defendant,  as  he  could  sell  the  exempted  property  at  any 
time  or  mortgage  it,  could  waive  his  right  at  the  time  of  the  levy, 
and  that  a  sale  then  made  by  the  sheriff  would  pass  the  absolute 
title  to  the  purchaser;  but  an  agreement  beforehand  to  do  so, 
being  merely  an  executory  agreement,  in  no  way  affects  the  title 
which  remains  in  the  defendant  until  a  sale,  nor  does  it  prevent  him 
from  disregarding  his  contract  if  he  chooses  to  do  so,  and  leave  the 
plaintiffs  to  their  action  for  damages.  *  *  *  There  is  no 
description  of  property,  no  agreement  to  sell  or  make  title  to  any- 
thing, so  that  specific  performance  is  out  of  the  case.  The  agree- 
ment is  to  waive  a  right  in  contravention  of  State  policy,  which 
agreement  this  court,  cannot  undertake  to  enforce." 

Louisiana.  In  Levicks  v.  Walker,  16  La.  An.  215,  a  stipulation 
in  »  contract  waiving  any  relief  from  appraisement  or  valuation  laws 
was  held  to  be  void. 

We  have  been  unable  to  find  in  reports,  text-books  or  digests,  that 
it  has  been  held  anywhere  except  in  Pennsylvania  that  a  written 
agreement,  contained  in  a  note,  to  waive  the  right  to  claim  an  ex- 
emption of  personal  property  from  levy  and  sale  to  satisfy  a  judg- 
ment rendered  on  the  note  has  been  sustained.  And  even  in  that 
State  the  court  has  expressed  regret  that  a  contract  of  that  kind 
had  ever  been  sustained  and  that  such  rule  had  become  established 
as  the  law  by  the  repetition  of  a  bad  precedent  True,  a  man  may 
sell  his  personal  property,  or  may  pledge  or  mortgage  it,  but  in  that 
case  the  property  sold  or  pledged  is  designated  and  identified  and  a 
special  interest  is  created  in  favor  of  a  creditor  in  the  particular 
article  pledged  or  mortgaged,  and  in  no  State  is  this  power  of  the 
owner  of  personalty  denied.  The  object  of  exemption  laws  is  to 
protect  people  of  limited  means  atid  their  families  in  the  enjoyment 
-of  to  much  property  as  may  be  necessary  to  prevent  absolute  pauper- 
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ism  and  want,  and  against  the  consoqaenoe  of  ill  advised  promises 
which  their  lack  of  judgment  anil  discretion  may  have  lad  them  to 
make,  or  which  they  may  have  been  induced  to  enter  into  by  the 
persuasions  of  others. 

In  this  country  especially,  where  there  happen  to  be  many  illiterate 
and  unsophisticated  people,  it  wonld  be  mischievous  to  encourage 
such  agreements,  in  which  by  the  mere  scratch  of  a  pen  the  whole 
policy  of  the  exemption  laws  would  become  nugatory.  Such  people 
without  reference  to  "race,  color  or  previous  condition,"  are  and 
ought  everywhere  to  be  the  wards  of  the  State  and  to  be  protected 
accordingly. 

When  a  man  executes  a  mortgage  or  bill  of  sale  upon  certain  speci- 
fied property,  the  very  nature  of  the  transaction  implies  the  exercise 
of  discretion  and  the  contemplation  of  inevitable  consequences. 
Such  contracts  are  therefore  upheld  as  well  in  respect  to  real  as  to 
personal  property.  We  have  in  several  cases  held  that  a  sale  under 
a  mortgage  is  not  a  forced  sale  because  it  was  a  sale  under  consent 
given  under  seal  and  irrevocably  conveying  an  interest  in  the  thing 
described.  Such  contracts  are  regulated  by  law  and  are  specifically 
enforced  in  courts  of  equity.  And  by  such  transactions  men  may, 
through  misfortune,  become  impoverished  and  their  families  brought 
to  want.  This  is  an  incident  of  all  human  transactions,  even  where 
the  utmost  caution  and  circumspection  are  exercised,  but  this  is  not 
an  argument  in  favor  of  encouraging  indiscreet  contracts  made  with 
a  view  to  an  evasion  of  the  settled  policy  of  the  State.  Few  men 
would  mortgage  their  household  goods  and  their  children's  clothes 
to  a  hard  creditor  with  the  inevitable  result  brought  vividly  to  their 
understanding,  but  many  thoughtless  and  improvident  people  might 
be  induced  to  obtain  credit  by  merely  "waiving  the  benefit  of  ex- 
emption,*' and  thus  placing  the  last  blanket  and  bed  and  their  otrn 
and  the  children's  clothing  at  the  mercy  of  a  hard  creditor,  if  an 
agreement  like  this  should  be  sustained. 

In  view  of  the  recognized  policy  of  the  States  in  enacting  exemp- 
tion laws,  and  of  the  practically  universal  concurrence  of  the  author- 
ities on  the  identical  question,  oar  conclusion  is  that  the  waiver 
of  the  benefit  and  protection  of  the  exemption  laws  contained  in  this 
note  is  not  valid  to  defeat  a  claim  of  exemption. 

[Minor  matter  omitteH.  ] 
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A  grantee  under  a  recorded  quitclaim  deed  U  subordinate  to  a  prior  unrecorded 
mortgage  by  bis  grantor.* 

TjlOREOLOSURE.     The  opinion  states  the  case. 

C.  M.  Cooper,  for  appellants. 

Fleming  <£  Daniel  and  J.  G.  Marcy,  for  appellee. 

Rahdall,  0.  J.  Charles  0.  Lake  commenced  a  suit  to  foreclose 
a  mortgage  executed  to  him  by  Snow  in  1874,  upon  a  lot  in  St. 
Angustine,  to  secure  the  payment  of  11,500,  as  evidenced  by  several 
promissory  notes  executed  by  Snow  to  Lake.  The  mortgage  was 
executed  in  due  form  by  signing,  sealing,  witnessing,  acknowledgment 
and  delivery,  and  left  for  record  in  the  clerk's  office,  and  duly  re- 
corded, according  to  the  clerk's  certificate  on  the  original  mort- 
gage- 
In  February,  1881,  as  appears  by  the  answer  of  Long  and  by  the 
testimony.  Snow  and  wife  conveyed  the  mortgaged  property  to 
Long  by  deed  of  "  release  and  quit-claim  "  of  "  all  the  estate,  right, 
title,  interest,  separate  estate,  dower  and  right  of  dower,  property, 
possession,  claim  and  demand  whatsoever,  as  well  in  law  as  in  equity 
of  the  said  parties  of  the  first  part"  in  the  premises  and  appurte- 
nances. Long,  in  his  answer  and  testimony,  and  by  a  certified  copy 
of  the  record  of  the  mortgage,  shows  that  the  record  of  the  mort- 
gage has  no  seal  annexed  to  the  signature  of  Snow,  wherefore  he 
insists  that  the  record  does  not  show  any  valid  mortgage,  and  that 
his  purchase  and  the  deed  of  Snow  to  him  gave  him  a  title  to  the 
property  unincumbered  by  the  mortgage,  and  that  the  record  gave 
him  no  notice  thereof,  and  he  had  no  notice  of  the  mortgage  lien. 

Snow  was  in  possession  of  the  lot  at  the  time  of  the  quit-claim  to 
Long.  The  bill  did  not  allege,  bnt  the  testimony  showed  that  the 
mortgage  was  given  to  secure  the  purchase-money  on  the  purchase 
by  Snow  from  Lake,  mortgagee. 

•Seefbatv.  floH<74Mo.  815).  41 Am.  Rep.  816. 
Vol.  LI  —  79 
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The  chancellor,  at  the  hearing,  decreed  in  favor  of  the  complainant, 
that  the  record  of  the  mortgage  was  eafficient  notice,  notwithstand- 
ing the  want  of  a  seal  thereon,  to  pat  the  purchaser,  Long,  upon 
his  guard;  that  the  mortgage  held  by  complainant,  is  a  good  and 
valid  lien  upon  the  property  as  against  the  defendants.  After  refer- 
ence to  a  master  to  ascertain  the  amount  due,  a  decree  was  entered 
for  a  sale  of  the  lot,  in  the  usual  form,  and  foreclosing  the  equity  of 
redemption. 

From  this  decree  defendants  appeal  and  pray  a  reversal. 

The  only  questions  considered  by  counsel  in  the  argument  of  the 
cause  relate  to  the  effect  of  the  imperfect  record  of  the  mortgage, 
and  appellants  insist  that  Long  is  not  chargeable  with  notice  of  the 
mortgage,  because  under  the  statute  a  deed  or  mortgage  without 
seal  is  void  as  against  a  subsequent  purchaser  in  good  faith  and  for 
value.  While  there  is  some  apparent  conflict  of  authorities  as  to 
the  effect  of  such  a  record,  the  preponderance  seems  to  be  that  under 
a  statute  like  ours  such  a  record  imparts  no  notice  to  a  bona  fide 
purchaser;  that  on  the  face  of  the  record  there  is  no  valid  mortgage. 

But  we  do  not  propose  to  discuss  this  question.  Though  the 
answer  of  Long  asserts  that  he  purchased  the  property  for  a  valu- 
able consideration  from  Snow  and  took  a  deed  of  conveyance  which 
vested  in  him  a  title  in  fee  simple,  yet  the  deed  he  exhibits  is 
merely  a  release  and  quit-claim  from  Snow  of  his  interest.  The 
value  of  the  property  is  variously  stated,  at  six  or  eight  hundred  to 
two  thousand  dollars  at  the  date  of  the  mortgage,  and  at  seven  to 
nine  hundred  dollars  in  1883,  when  the  cause  was  tried,  in  the 
judgment  of  witnesses. 

As  to  the  effect  of  a  deed  of  quit-claim  and  release,  Mr.  Justioe 
Story  delivering  the  opinion  of  the  court  in  Oliver  v.  Plait,  3  How. 
333,  410,  says:  "Another  significant  circumstance  is,  that  this  very 
agreement  contained  a  stipulation  that  Oliver  should  give  a  quit- 
claim deed  only  for  the  tracts;  and  the  subsequent  deeds  given  by 
Oliver  to  him  accordingly  were  drawn  up  without  any  covenants  of 
warranty,  except  against  persons  claiming  under  Oliver  or  his  heirs 
and  assigns.  In  legal  effect  therefore  they  did  convey  no  more  than 
Oliver's  right  title  and  interest  in  the  property;  and  under  such 
circumstances  it  is  difficult  to  conceive  how  he  can  claim  protection 
as  a  bona  fide  purchaser,  for  a  valuable  consideration  without  notice, 
as  against  any  title  paramount  to  that  of  Oliver." 

In  Kerr  v.    Freeman,  33  Miss.  292,  it  is  said:     "A  quit-claim 
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deed,  or  in  other  words  a  deed  of  release,  under  general  principles 
of  law  can  never  operate  as  a  conveyance  in  a  technical  sense  nnleas 
the  party  taking  snch  deed  is  in  possession  of  the  land,  and  then 
the  deed  merely  operates  to  enlarge  the  estate  whatever  it  may  be." 
This  is  the  rule  of  the  common  law.  By  our  statute  a  deed  of 
"  lease  and  release  "  operates  to  transfer  the  possession  of  the  releasor 
to  the  releasee  as  perfectly  as  if  the  releasee  had  been  enfeoffed  by 
delivery  of  seisin,  if  delivery  of  seisin  can  be  made  at  the  time  of 
the  execution  of  the  deed.     McU.  Dig.  315;  Act  Nov.  15,  1828. 

The  Supreme  Court  of  Alabama  in  Smith  v.  Branch  Bank  of 
Mobile,  21  Ala.,  125,  had  this  question  before  it.  The  court  say: 
"  It  is  too  clear  to  admit  of  a  doubt  that  an  unrecorded  mortgage, 
as  between  the  parties  themselves  is  valid  and  binding.  It  is  also 
valid  as  to  all  subsequent  creditors  or  purchasers  with  notice  of  its 
existence.  *  *  *  The  instrument  under  which  the  bank  claims 
is  a  quit-claim  deed,  or  what  is  more  appropriately  designated  by 
the  common  term  a  release.  •  *  *  The  grantor  in  this  ease 
only  purports  to  release  and  quit-claim  the  title  and  interest  which 
he  had.  The  question  then  arises  what  interest  did  he  have?  The 
plain  answer  is  the  mere  equity  of  redemption,  nothing  more,  and 
this  only  passed  by  the  quit-claim  deed.  Thus  the  bank  stands  in 
the  place  of  mortgagors,  holding  only  what  they  could  sell,  the  equity 
of  redemption.  *  *  *  To  enlarge  the  interest  by  construction 
would  be  to  make  a  different  contract  from  that  which  the  par- 
ties have  entered  into;  would  be  by  judicial  interpretation,  con- 
trary to  the  face  of  the  deed  and  the  facts  on  which  it  is  founded, 
to  pass  the  entire  estate  by  investing  it  with  the  consequences  of  a 
fraudulent,  sale  of  the  whole  when  the  grantor  had  but  the  equity 
of  redemption,  and  this  too  for  the  purpose  of  defeating  the  just 
lien  of  Smith  for  the  purchase-money.  We  feel  qnite  confident  no 
case  can  be  found  which  carries  the  doctrine  thus  far.  •  *  * 
The  bank  holding  a  mere  quit-claim  deed  cannot  be  regarded  as  a 
bona  fide  purchaser  for  a  valuable  consideration  without  notice. 
And  we  see  no  reason  why  such  purchaser  should  be  allowed  to  in- 
voke the  aid  of  the  registry  statute  to  avoid  a  prior  mortgage  which 
has  not  been  recorded,  any  more  than  the  aid  of  a  chancery  court 
for  his  protection.  We  express  no  opinion  as  to  what  we  should 
decide  had  the  deed  to  the  bank,  even  though  it  contained  no 
warranty,  purported  to  convey  the  entire  title  to  the  premises  instead 
merely  of  that  which  the  grantor  had." 


Bilge  t.  State. 

There  seems  to  be  no  conflict  of  authority  as  to  the  effect  of  a 
mere  quit-claim  or  release  by  deed;  it  is  simply  a  release  or  assign- 
ment to  the  releasee  of  such  interest  as  remains  in  the  releasor,  and 
pate  the  grantee  in  the  precise  place  of  the  grantor  as  to  that  in- 
terest as  it  existed  at  the  date  of  the  release.  Snch  a  deed  is  not 
even  an  estoppel  upon  the  releasor  as  to  any  after  acquired  interest. 
Rawle  Gov.  Tit.  (4th  ed.)  389. 

The  conclusion  must  be  thar  the  appellant  Long,  by  virtue  of 
the  qnit-claim  deed  is  not  in  the  position  of  a  dona  fide  purchaser 
without  notice  of  the  equities  of  the  mortgagee,  that  he  stands  in 
the  shoes  of  his  grantor,  and  is  no  more  entitled  to  plead  the  registry 
act  as  against  the  mortgage  than  is  the  mortgagor  himself. 

For  these  reasons  the  decree  of  foreclosure  is  affirmed. 


Bliob  t.  State., 


Criminal  law  —  deadly  teeapon. 

A  "  deadly  weapon  "  1b  not  exclusively  one  designed  to  take  life  or  Inflict  bodily 
injury,  mod  when  not  of  this  character  the  question  is  one  of  fact.  (&* 
note,  p.  081.) 

CONVICTION  of  assault  with  intent  to  murder.     The  weapon 
used  was  an  iron  two-pound  weight.     The  opinion  states  the 
point. 

.  J.  B.  Wall,  for  plaintiff  in  error, 

Attonuy-geiieral,  for  defendant  in  error. 

Van  ValkbnburQH,  J.  [Omitting  other  points.]  The  eighth 
error  assigned  is  in  the  courts  refusing  to  charge  "  that  a  deadly 
weapon,  within  the  meaning  of  the  statute  under  which  this  in- 
dictment is  brought,  is  such  a  weapon  as  is  made  and  designated 
for  offensive  and  defensive  purposes,  or  for  the  destruction  of  life 
or  the  infliction  of  injury." 

The  counsel  for  the  defendant,  in  his  argument,  says  :  Deadly 
weapons  within  the  meaning  and  contemplation  of  the  law  are  such 
only  as  ex  vi  termini  import  their  adaptability  to  the  destruction  of 
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life,  or  tho  infliction  of  bodily  injury,  and  not  Bach  instruments  as 
might  be  utilized  for  such  purpose.  Mr.  Bishop,  in  his  *'  Statutory 
Grimes,"  says :  "  The  term  '  deadly  weapon  '  ocean  in  the  common 
law  of  homicide  and  in  various  statutes.  It  is  a  weapon  likely  to 
produce  death  or  great  bodily  injury.  In  a  oase  of  doubt,  the 
manner  in  which  it  was  nsed  may  be  taken  into  the  account  in 
determining  whether  or  not  it  was  deadly.  And  when  the  facts 
are  all  established,  the  question  whether  a  particular  weapon  was 
deadly  or  not  is  one  of  law  for  the  court ;  yet  practically,  as  in  most 
instances,  the  establishment  of  the  fact  awaits  the  rendition  of  the 
verdict,  the  jury  must  pass  upon  this  question  under  instructions 
from  the  court."  The  court  did  not  err  in  refusing  to  oharge  as 
requested  by  the  defendant's  counsel.  A  weapon  may  be  deadly 
although  not  especially  "designated  for  offensive  and  defensive 
purposes,  or  the  destruction  of  life,  or  the  infliction  of  injury." 
In  the  case  of  State  v.  Dineen,  10  Minn.  407,  where  the  defend- 
ant was  indicted  for  an  assault  with  intent  to  do  great  bodily 
harm,  being  armed  with  a  dangerous  weapon,  the  court  say: 
"A  dangerous  weapon  is  one  likely  to  produce  death  or  great 
bodily  harm.  A  stone  may  or  may  not  be  a  dangerous  weapon, 
depending  upon  its  size  and  other  circumstances.  A  large  heavy 
stone  in  the  hands  of  a  man  intending  to  do  great  bodily  harm  is 
likely  to  produce  that  result,"  and  cites  1  Buss.  Cr.  473  (5th  Am. 
ed.)  The  court  might  have  said  with  equal  truth  that  such  a 
weapon  was  a  deadly  weapon  when  used  as  is  charged  in  this  in- 
dictment, with  a  premeditated  design  to  effect  death.  This  indict- 
ment charges  that  the  assault  was  made  with  an  "  iron  weight, 
being  then  and  there  a  deadly  weapon."  There  is  none  of  the  evi- 
dence embodied  in  the  record,  and  it  is  impossible  for  ub  to  tell  the 
length,  breadth  or  diameter  of  such  iron  weight.  The  jury  however 
having  such  evidence  before  them  under  the  instructions  of  the 
conn  (none  of  which  are  here  only  as  excepted  to),  have  found  that 
snoh  iron  weight  was  a  deadly  weapon. 

In  the  case  of  Shadh  v.  Slate,  34  Tex.  573,  the  court  say :  "  When 
a  gun  or  pistol  is  used  simply  as  an  instrument  to  strike  with,  it  is 
not  necessarily  a  deadly  weapon,  bnt  would  be  sucb  or  not  accord- 
ing to  its  size  and  the  manner  of  using  it ;  and  these  facts  should 
be  determined  by  a  jury."  In  Skidmore  v.  State,  43  Tex.  93,  the 
same  court  uses  the  following  language  :  "  Whether  a  pistol  is .  a 
deadly  weapon,  when  used  to  strike  with  as  a  club  or  stick,  must 
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depend  upon  its  size  or  weight  in  connection  with  the  manner  of 
its  use  and  the  part  of  the  person  that  is  stricken  with  it.  A  deadly 
weapon  is  defined  to  be  '  one  likely  to  prodnce  death  or  great  bodily 
injury.'  A  pistol  used  to  strike  with  is  nothing  more  than  a  piece 
of  iron  of  the  same  size,  weight  and  shape.  There  may  be  five  or 
six-shooting  pistole  so  small  that  they  would  not,  when  so  used,  be 
likely  to  produce  death  or  serious  bodily  injury."  See  also  Cham- 
bers v.  Mute,  42  Tex.  254. 

In  the  case  of  Kruget  t.  State,  1  Neb.  366,  cited  by  defendant's 
counsel,  the  court  in  the  opinion  says:  The  indictment  tails  to 
charge  that  the  weapons  with  which  the  defendants  made  the  as- 
sault were  deadly  weapons,  or  that  the  names  given  to  them  import 
that  they  were  such.  They  were  described  as  being  "weapons,  to- 
wit:  wooden  clubs."  They  say  that  to  warrant  a  conviction  under 
the  section  of  criminal  code  of  that  State  under  which  the  indict- 
ment was  found,  it  is  necessary  that  the  assault  be  made  with  a 
deadly  weapon,  or  with  "some  other  instrument  or  thing  fitted  to 
occasion  death,  in  the  use  to  which  it  is  put.  If  it  be  a  weapon, 
the  ordinary  name  of  which,  ex  vi  termini,  imports  its  deadly  char- 
acter, e.  g.,  a  sword,  gun  or  pistol,  it  would  be  sufficient  to  describe 
it  by  such  name;  but  in  other  cases  the  instrument  or  thing  used 
should  be  described  and  charged  to  be  deadly." 

In  State  v.  Napper,  6  Nev.  113,  the  indictment  Was  for  an  assault 
with  a  deadly  weapon,  with  intent  to  commit  murder.  The  court 
say:  "  To  constitute,  then,  the  crime  of  which  defendant  was  con- 
victed, he  must  have  made  an  unlawful  attempt  with  a  weapon 
deadly,  either  in  its  nature,  or  capable  of  being  used  in  a  deadly 
manner,  intending  to  inflict  a  bodily  injury  and  with  the  present 
ability  so  to  do." 

In  the  case  of  Hunt  v.  Stale,  6  Tex.  Ct.  App.  663,  the  court  say: 
"  As  to  whether  or  not  the  weapon  is,  in  fact,  a  deadly  weapon,  is 
matter  of  proof,  and  depends  in  some  cases  upon  the  mode  and 
manner  of  its  use." 

In  Sou  ns  v.  Stale,  3  Tex.  Ct.  App.  13,  it  ia  said:  "  A  chair  is 
not  necessarily  a  deadly  weapon;  whether  it  is  such  must  depend 
upon  its  size  or  weight,  in  connection  with  the  manner  of  its  use 
and  the  part  of  the  person  that  is  stricken  with  it." 

It  will  be  seen  from  the  cited  cases  that  a  gun -or  pistol  made  for 
both  offensive  and  defensive  purposes,  is  not,  under  certain  cir- 
cumstances, and  without  due  proof,  considered  by  the  courts  as 
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a  deadly  weapon;  while  a  stone,  axe  or  chair  may  be  considered 
dangerous  or  deadly  weapons,  depending  entirely  upon  the  proof 
of  the  mode  and  manner  of  their  use.  We  believe  the  true  rule  is 
that  laid  down  in  the  case  of  United  States  v.  Small,  %  Curt  C.  G. 
341 ,  inserting  the  words  "  deadly  weapon,"  when  the  words  "  dan- 
gerous weapon  is  used."  It  is  there  said:  "In  many  cases  it  is 
practicable  for  the  court  to  declare  that  a  particular  weapon  was  or 
was  not  a  dangerous  weapon  within  the  meaning  of  the  law.  And 
when  it  is  practicable  it  is  a  matter  of  law,  and  the  court  must  take 
the  responsibility  of  so  declaring.  But  when  the  question  is  whether 
an  assault  with  a  dangerous  weapon  has  been  proved,  and  the 
weapon  might  be  dangerous  to  life  or  not,  according  to  the  man- 
ner in  which  it  was  used,  or  according  to  the  part  of  the  body  at- 
tempted to  be  struck,  I  think  a  more  general  direction  must  be 
given  to  the  jury;  and  it  must  be  left  for  them  to  decide  whether 
the  assault,  if  committed,  was  with  a  dangerous  weapon."  Such  is 
the  rule  adopted  in  the  case  of  State  v.  Riggs,  10  Nev.  284. 

The  judgment  must  be  reversed  for  the  reasons  above  assigned, 
and  a  new  trial  awarded. 

Judgment  reversed. 

Note  BT  Tn  Sbfobtsb. —  A  chisel  is  a  deadly  weapon.  Commonteealth  v . 
Branahan,  8  Bush,  887;  and  a  pocket  knife  mar  be.  Bghettrr  v.  State,  71 
Ala.  17.  A  black  jack  tone*  polo  is  not  necessarily.  Wilton  v.  State,  IS  Tex. 
Ct.  App.  160.  The  court  said:  "  It  might  have  bo  Urge,  heavy  and  un  wieldly 
as  to  be  harmless  In  the  hands  of  a  man,  or  it  might  have  been  bo  small  or  so 
rotten  as  not  to  be  at  all  dangerous."    Bo  of  a  stick,  People  v.  Gtmstoek,  49 
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Negotiable  instrument  —  action  for  protecting  cheek. 

The  plaintiff  drew  his  check  on  a  bank,  where  he  had  ample  funds,  In  favor 
of  the  defendant  bank.  It  was  presented  at  eleven  o'clock  for  payment,  but 
was  not  paid,  the  drawee  Informing  the  payee  that  it  was  good  and  would 
be  paid  at  the  close  of  banking  hours,  the  customary  time  for  exchange  of 
checks  between  the  banks.  The  defendant  thereupon  had  it  protested.  Held 
that  no  action  would  lie  therefor,  in  the  absence  of  allegation  of  special 
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CTION  of  tort.     The  opinion  states  the  case.     Tl 
judgment  below 

Wm.  A.  Blount,  for  plaintiff  in  error. 

John  A.  Himdertan,  for  defendant  in  error. 

Randall,  C.  J.  The  declaration  in  this  case  in  one  count 
alleges  that  the  bank  received  for  collection  a  draft  on  the  plaintiff 
Wittich,  residing  at  Pensacola,  who  gave  the  bank  his  check  on  the 
Merchants'  Bank  of  Pensacola,  where  he  had  ample  funds.  On 
the  same  day  before  noon  defendant  presented  the  check  si 
the  Merchants'  Bank  for  payment  The  Merchants'  Bank  told 
defendant  that  the  check  was  good  and  would  be  paid  at  half -past 
one  o'clock,  the  usual  hour  for  exchanging  checks  between  banks, 
which  was  according  to  the  established  custom  of  the  banks  at 
Pensacola.  Defendant,  without  further  demand  on  the  Merchants' 
Bank,  caused  the  check  to  be  immediately  "  protested  by  a  public 
notary,  whereby  the  credit  of  the  plaintiff  and  his  reputation  for 
solvency  sustained  great  injury,  to  his  damage  (25,000." 

In  another  count  it  was  alleged  generally  that  defendant  received 
from  plaintiff,  residing  and  doing  business  at  Pensacola,  his  check 
on  the  Merchants'  Bank  of  Pensacola,  which  had  ample  funds  of 
plaintiff  to  pay  the  check,  and  upon  defendant  presenting  the  same 
to  the  Merchants'  Bank  it  was  not  paid,  whereupon  defendant 
caused  the  check  to  be  protested  by  a  public  notary,  whereby  the 
credit  and  reputation  of  plaintiff  were  greatly  injured. 

Defendant  demurred  on  the  ground  that  the  declaration  did  not 
show  a  cause  of  action.  The  demurrer  was  sustained  and  judgment 
rendered  for  defendant. 

The  only  question  is,  whether  under  the  circumstances  defend- 
ant is  liable  in  this  suit  for  causing  plaintiff's  check  to  be  protested 
for  non-payment. 

It  has  been  held  that  a  refusal  by  a  banker  to  honor  his  cus- 
tomer's check,  if  he  has  sufficient  funds  in  his  hands  to  pay  it,  is 
actionable.  MartetH  v.  Williams,  1  Barn.  &  AdoL  416;  BjbU»  T. 
Steward,  14  0.  B.,  595;  78  Eng.  Com.  Law;  Add.  Torts,  11. 

But  this  is  not  the  ground  of  the  present  action.  The  general 
rule  iu  this  country  is,  that  the  holder,  in  order  to  charge  tin 
drawer  in  case  of  a  dishonor,  is  bound  to  present  the  check  for  pay- 
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ment  within  a  reasonable  time  and  to  give  notice  of  the  dishonor  to 
the  drawer  within  a  like  reasonable  time;  otherwise  the  delay  is  at 
his  own  peril  This  id  where  the  drawer  has  funds  in  the  bank 
when  his  check  is  drawn.  Story  Prom.  Notes,  §  493,  6th  ed. ,  and 
notes.  But  though  in  such  cases  notice  of  demand  and  refusal  to 
pay  is  necessary  for  absolute  protection,  it  is  not  necessary  to  pro- 
test a  check,  as  it  would  be  in  the  ease  of  a  foreign  bill.  Morrison 
v.  Bailey,  5  Ohio  St.  13;  64  Am.  Deo.  632;  Pottard  r.  Bowen, 
57  Ind.  234;  Griffin  v.  Kemp,  46  Ind.  172;  Jones  v.  Heiliger,  36 
Wis.  148. 

A  failure  to  give  notice  however  will  not  discharge  the  drawer 
from  liability  nnless  he  has  suffered  by  the  omission,  and  then  only 
to  the  extent  of  the  damage  sustained.     Story  Prom.  Notes,  §  493. 

It  was  therefore  proper  on  the  part  of  the  defendant,  the  check 
not  being  paid  on  presentation,  for  his  own  protection  to  give  notice 
to  the  drawer  of  non-payment.  Defendant  received  the  check  on 
account  of  a  claim  in  its  hands  for  collection,  and  for  that  reason 
exercised  proper  caution.  Though  it  may  have  been  the  custom 
among  the  banks  of  Pensacola  to  "  exchange  checks  "  at  the  close 
of  the  day's  business,  and  plaintiff  may  have  had  funds  in  bank  at  the 
time  of  presentment  to  meet  his  check,  the  defendant  could  not 
know  that  the  money  would  be  there  at  a  later  period.  Although 
the  bank  upon  which  the  check  was  drawn  had  funds  of  plaintiff 
and  ought  to  have  paid  the  check  on  presentation,  and  may  be  lia- 
ble for  not  paying  it,  the  defendant  does  not  appear  to  be  responsible 
for  the  non-payment.  He  was  clearly  pursuing  his  right  in  giving 
notice  to  the  plaintiff  and  could  be  held  for  any  injury  to  plaintiffs 
credit  and  reputation  growing  out  of  the  matter  by  giving  the 
notice  of  non-payment. 

While  a  "protest"  is  unnecessary  in  case  of  the  non-payment  of 
inland  bills  and  checks  of  this  description,  that  is,  the  employment 
of  a  notary  to  give  the  notice  and  make  a  written  certificate 
of  the  facts  of  presentation,  non-payment  and  notice  under  his 
notarial  seal,  yet  as  the  holder  had  a  perfect  right  for  his  own  pro- 
tection to  give  the  notice,  we  think  he  had  an  equal  right  to  employ 
another  to  give  the  notice  for  him,  and  we  discover  no  good  reason 
why,  for  his  own  purposes,  be  may  not  employ  the  notary  to  certify 
to  the  fact.  In  the  case  of  paper  not  requiring  protest  the  notary's 
charges  are  of  course  not  to  be  paid  by  the  drawer. 

"In  a  very  frequent  and  important  use  relating  to  hills  of  ex- 
Voi-  LI  —  80 
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change,  protest,  in  legal  strictness,  means  the  formal  declaration 
drawn  up  and  signed  by  the  notary,  that  he  presented  the  bill  for 
acceptance  or  for  payment  and  that  it  was  refused.  In  this  sense 
it  does  not  apply  to  inland  bills  or  promissory  notes,  for  as  to  these 
no  presentment  by  notary,  acting  officially,  is  by  the  general  mercan- 
tile law  necessary.  Any  one  may  make  the  demand,  though  under 
statutes  allowing  the  notary's  certificate  to  be  read  as  evidence  of 
demand  and  refusal,  the  employment  of  one  is  usual  and  conven- 
ient." "  Protest "  is  popularly  understood  to  embrace  all  the  steps 
necessary  to  charge  those  who  may  be  liable,  as  well  as  mere  pre- 
sentment and  official  declaration  of  dishonor.  Abb.  Law.  Diet,  tit 
Protest;  47  N.  Y.  570;  8  Ohio  St  345. 

Although  a  protest  of  plaintiff's  check  may  have  been  unneces- 
sary, it  cannot  be  inferred  that  any  injury  was  suffered  by  the 
plaintiff  in  consequence  of  it,  and  there  is  no  allegation  of  special 
damage  sustained  by  means  of  any  wrongful,  malicious  or  willful 
conduct  of  the  defendant  in  the  matter.  The  unnecessary  act  of 
protesting  the  check  is  not  necessarily  a  wrongful  act  "  If  a  nun 
sustains  damage  by  the  wrongful  act  of  another  he  is  entitled  to  ■ 
remedy;  but  to  give  him  that  title  two  things  mast  concur:  damagi 
to  himself  and  a  wrong  committed  by  the  other  party."  Rex  ». 
Com'rt  of  Sewers,  8  B.  &,  0.  3flfi;  1  Add.  Torts,  8. 

The  judgment  must  be  affirmed. 

Judgment  afirmtd. 
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MteKamUi  lien  —  married  at 
A  mechanics'  lien  will  not  attach  to  a  married  n 

PROCEEDINGS  to  enforce  a  mechanics'  lien.  The  opinion  stalM 
the  case.     The  defendant  had  judgment  below. 

John  T.  t£  George  U.    Walker,  for  appellant 

A.  W.  CockreU,  for  appellees. 

WasreoTT,  J.     The  case  arises  npon  a  demurrer  of  Percml  sad 
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wife  to  O'Neil's  declaration  under  the  mechanics'  lien  law,  seeking: 
the  sale  of  a  lot  and  a  building  thereon,  the  property  of  Mrs.  Per- 
eival,  to  satisfy  a  debt  due  the  firm  of  which  he  is  sole  surviving 
partner,  for  material  furnished  in  the  construction  of  such  build- 
ing, and  for  a  judgment  against  her  for  the  amount  of  the  debt 

duo. 

The  material  grounds  set  up  in  this  demurrer  are,  that  the 
mechanics'  lien  law  is  not  applicable  to  the  separate  statutory  prop- 
erty of  a  married  woman.  In  other  words,  that  she  cannot  make 
an  executory  contract  under  this  statute,  as  such  contract,  if  en- 
forceable, involves  a  personal  judgment  against  her,  and  she  is  not 
empowered  specifically  in  the  law  to  make  such  contract  or  thus 
bind  her  person  and  estate,  and  that  the  plaintiffs  declaration  does 
not  set  up  with  requisite  certainty  the  nature  of  the  contract,  or 
that  she  was  a  party  to  it. 

The  statute,  chapter  3043,  act; of  March  7,  1877,  provides  that 
persons  furnishing  materials  for  the  construction  or  repair  of  any 
buildings  may  have  a  lien  upon  the  buildings,  and  on  "  the  interest 
of  the  owner  in  the  lot  or  land  on  which  it  stands,"  to  the  extent 
of  the  value  of  any  labor  done  or  materials  furnished;  that  any 
person  having  such  lieu  may  enforce  the  same  by  bringing  suit  in 
any  court  of  "competent  jurisdiction  of  the  amount  claimed;" 
that  in  snch  action  the  issue  shall  be  made  up  and  tried  aa  in  other 
cases;  that  the  court  may,  by  its  judgment,  direct  a  sale  of  the 
land  for  the  satisfaction  of  the  lien  and  costs,  and  that  there  may 
be  judgment  against  the  original  debtor  for  the  amount  of  the 
debt 

It  has  been  held  from  an  early  date  in  this  court,  and  indeed  in 
the  courts  of  nearly  every  State  in  the  Union,  that  a  statute  author- 
izing in  general  terms  an  executory  contract  which  can  result  in 
a  personal  judgment  either  at  law  or  in  equity,  does  not  embrace  a 
married  woman  unless  such  is  the  manifest  clear  intent  of  the 
legislature.  She  must,  at  least,  he  given  the  general  power  to  con- 
tract nnder  some  statute,  either  a  general  law  giving  this  power  or 
under  the  terms  of  the  lien  law.  She  is  in  no  manner  alluded  to 
in  this  statute  unless  she  is  embraced  in  the  term  "owner."  In 
the  States  where  she  has  no  general  power  to  contract  granted  to 
her,  or  where  8he  is  not  invested  with  the  powers  of  a  feme  sole,  to 
such  extent  mechanics'  lien  laws  authorizing  executory  contracts 
of  this  character  by  the  "owner,"  and  attended  by  the  results 
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named,  are  generally  if  not  uniformly  held  not  to  give  the  power 
to  a  married  woman  thus  to  bind  her  estate.  Here  this  law  not 
only  binds  her  estate,  but  authorizes  a  general,  personal  judgment 
without  giving  to  a  wife  in  terms  or  by  necessary  implication  t 
general  power  to  make  a  contract  upon  which  to  base  such  personal 
judgment  Even  in  equity  in  oases  where  relief  is  granted  against 
the  separate  estate  or  separate  statutory  property  of  a  married 
woman,  and  a  charge  upon  it  is  established,  the  jurisdiction  is  ex- 
ercised as  a  substitute  for  the  power  to  oontraot,  and  while  the 
charge  is  established  against  the  rem,  there  is  no  decree  or  judg- 
ment against  the  person. 

This  court  has  repeatedly  held  that  to  enable  a  married  woman 
to  bind  herself  as  this  statute  proposes  to  bind  the  "owner" of 
property,  there  must  be  something  more  than  the  grant  of  a  gen- 
eral power  to  persons  to  contract  or  to  make  a  contract  of  a  partic- 
ular character.  As  we  remarked  in  the  case  of  Dollner,  16  Fla.  96, 
when  speaking  of  the  statute  enabling  a  wife  to  acquire  property, 
real  or  personal,  by  purchase,  "  snch  a  construction,"  that  is,  one 
making  the  feme  covert  liable  at  law  for  the  purchase-money  of 
property  acquired  by  purchase,  "would  manifestly  extend  the 
statutory  provisions  beyond  the  limits  contemplated  by  the  legis- 
lature, and  would  overturn  well  established  rules  of  law  defining 
the  rights  of  married  women.'* 

If  the  legislature  wishes  to  confer  the  power  upon  married  women 
to  make  general  contracts  binding  them  to  the  extent  of  making 
them  liable  to  personal  judgments,  it  must  do  so.  This  statute 
does  not  go  to  this  extent. 

As  a  matter  of  conrse  in  what  we  have  said  we  do  not  propose 
to  determine  the  rights  of  this  creditor  when  he  seeks  a  court  of 
equity  as  a  forum  in  which  to  establish  an  equitable  charge. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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Matton  v.  Tkab  and  Pacific  Railroad  Compajtt. 
WTM.n.) 


One  volunteering  to  *Mfst  »  servant  Is  In  the  Mine  position  a*  t  Beirut  a* 
wpecU  the  liability  of  the  master  for  injuries  to  him  by  negligence  of  the 

ACTION  for  personal  injuries  by  negligence.     The  opinion  states 
the  case.     The  defendant  had'  judgment  below. 

Ban  &  Head,  for  appellants. 

T.  J.  Brown,  for  appellee. 

Dblaut,  J.,  Com.  App.  Our  opinion  it  that  there  is  no  error 
in  the  judgment  of  the  court  below. 

The  language  of  the  petition  is  so  vague  as  to  hare  hardly  any- 
definite  meaning.  The  plaintiff  says  that  at  Bell's  "  it  became  nec- 
essary for  the  employees  of  defendant  in  charge  of  the  freight 
train     *     *     *     to  call  in  assistance  to  operate  said  train,  which 

*  To  seme  effect,  OAomet.  Knox  and  Lincoln  Railroad  (88  Me.  49),  28  Am. 
Hep.  16;  New  Orlean*.  etc.,  R.  Co.  v.  Sarriton  (48  Miss.  113),  13  Am.  Rep. 
388;  Flatter  v.  Penn.  R.  Co.  (89  Penn.  St.  310),  8  Am.  Rep,  361. 
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they  had  the  right  and  power  to  do;  and  plaintiff  being  near  the 
train,  was  requested  by  one  of  defendant's  said  employees  to  assist 
them  in  operating  the  brakes  thereon,  with  which  request  he  under 
took  to  comply. " 

After  stating  some  other  facts  the  petition  proceeds  as  follows: 

"  That  while  he  was  in  the  act  of  mounting  said  cars  for  said 
purpose,  the  employee  of  the  defendant  who  had  requested  plaintiff 
to  assist  as  aforesaid,  gave  the  signal  to  the  engineer  to  back  said 
train,  and  said  engineer  did  this  so  as  to  produce  an  unusually  vio- 
lent jolt,  by  which  one  of  plaintiff's  feet  and  legs  was  caught  be- 
tween two  of  the  cars  and  injured  as  above  set  forth.  *  *  *  That 
if  plaintiff  is  mistaken  about  the  employee  having  given  the  signal 
So  the  engineer,  then  he  says  that  the  engineer  so  backed  said  train 
without  any  signal  or  direction  for  so  doing,  and  that  this  was  gross 
negligence." 

The  petition  lacks  an  element  which  is  essential  to  all  good  plead- 
ing—  "  certainty  to  a  common  intent."  It  does  not  clearly  inform 
the  defendant  of  the  issue  which  is  to  he  met. 

On  this  account  the  demurrer  was  properly  sustained. 

So  far  as  we  can  see,  the  plaintiff  was  a  mere  volunteer,  attempt- 
ing—  it  may  be  —  to  assist  the  servants  of  the  railroad  company; 
but  there  is  nothing  from  which  we  can  infer  the  liability  of  the 
■company  for'  the  injury  which  he  sustained.  See  $  Thomp.  Nog. 
1045;  Wood  Mast  and  Serv.,  §  155,  pp.  907-910  and  notes;  Pierce 
Railroads,  370  and  note  6.  "Such  a  person,"  says  Wood,  "can- 
not stand  in  a  better  position  than  those  with  whom  he.  associates 
himself,  in  respect  to  the  master's  liability." 

Counsel  for  appellant  refer  us  to  the  case  of  Bradlny  v.  N.  T. 
Central  R.,  GS  N.  Y.  99,  and  we  may  add  the  somewhat  similar  case 
of  Wall  v.  T.  £  P.  R.  Co.,  4  Tex.  Law 'Rev.  36. 

In  the  former  case  the  foreman  or  track  master,  during  a  violent 
mow  storm,  employed  the  plaintiff  with  his  team  to  move  the  snow 
from  the  track.  He  had  been  in  the  habit  of  employing  oititeni 
temporarily  in  this  way,  and  the  company  had  recognized  his  acts 
and  paid  them  wages. 

The  storm  was  so  violent  and  the  danger  so  great  that  the  plaint- 
iff at  first  refused  to  do  the  work,  but  the  foreman  promised  to  keep 
watch  and  inform  him  of  the  approach  of  passing  trains,  and  thus 
induced  him  to  undertake  the  work.  He  failed  however  to  keep 
watch,  and  the  plaintiff  was  hurt  by  a  train. 
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Upon  these  facts  it  was  held  that  the  undertaking  of  the  foreman 
bound  the  company. 

The  Texas  case  is  somewhat  similar  exoept  that  the  plaintiff  was 
a  subordinate  employee  whom  the  foreman  induced  to  undertake 
a  perilous  work  under  a  promise  to  guard  him  against  danger.  In 
both  cases  the  undertaking  or  promise  of  the  foreman  was  treated 
m  the  undertaking  of  the  company. 

But  in  the  case  before  us  there  is  nothing  from  which  we  can 
infer  any  undertaking  on  the  part  of  the  company. 

Judgment  affirmed. 


M 


Masking  v.  San  Antonio  Club. 

MB  Tbi.  1SS.I 

Corporation  —  eiub  —  rapwinon — jurUdietion. 

The  plaintiff  was  expelled  from  a  social  club  without  notice.  The  club  ni 
incorporated,  but  had  no  stock  nor  property.  The  by-laws  did  not  call  for 
notice.     Held,  that  the  courts  could  give  him  no  relief.  * 

ANDAMTJS.     The  opinion  states  the  point.     The  writ    was 
denied. 

Breneman  £  Berostrvm,  for  appellant. 

Waelder  £  Upson,  for  appellee. 

Del  a  nt,  J.,  Com.  App.  The  first  and  second  assignments  of  error 
will  be  considered  together.  And  these  assignments  must  be  re- 
garded rather  as  presenting  inferences  drawn  by  counsel  from  the 
judgment  rendered,  than  rulings  of  the  court.  The  presiding  judge 
did  not  write  out  his  conclusions  of  law.  He  simply  gave  judg- 
ment in  the  following  words  :  "  After  argument,  it  being  the  opin- 
ion of  the  court  that  no  case  is  presented  which  would  warrant  the 
granting  of  a  peremptory  mandamus,  it  is  ordered,  adjudged  and 
decreed  that  the  alternative  writ  of  mandamus  heretofore  issued  be 
discharged." 

The  first  assignment  is  that  the  court  "erred  in  dismissing  the 
proceedings  on  the  ground  that  it  had  no  jurisdiction  to  grant  the 
•8-eeffray  ».  Christian  Society  (1ST  Mass.  839),  50  Am.  Rep.  810,  andnoteSlS. 
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relief  asked  for  by  the  relator."  It  is  clear  that  this  assignment 
does  not  correctly  represent  the  judgment,  for  we  can  only  conjec- 
ture the  grounds  upon  which  the  court  rested  its  decision. 

Upon  these  two  assignments  appellant  presents  this  proposition : 
"  Courts  will  inquire  into  the  regularity  of  the  acts  of  incorporated 
clubs  or  societies,  when  they  undertake  to  pass  upon  the  rights  of 
their  members;  particularly  when  such  organizations  own  property, 
and  Buch  acts  deprive  the  members  of  rights  in  the  property." 

Courts  will  not  always  inquire  into  the  irregularity  of  the  acts 
of  an  incorporated  club  or  society,  although  the  society  —  as  distin- 
guished from  the  individual  members  —  may  own  property;  and 
they  will  sometimes  interfere  to  protect  the  individual's  right  to 
membership,  whether  the  society  owns  property  or  not  Where  an 
individual  has  a  right,  given  by  statute,  to  be  a  member  of  a  soci- 
ety created  by  the  statute,  the  court  will  interfere  to  protect  that 
right,  regardless  of  the  question  of  property.  This  is  illustrated 
by  the  case  of  PmpU  v.  Medical  Society,  33  N.  T.  187.  The 
legislature  of  New  York  had  by  statute  established  medical  socie- 
ties in  the  several  counties,  and  had  provided  that  physicians  pos- 
sessing certain  qualifications  should  be  entitled  to  membership. 
One  Bartlett,  at  the  date  of  his  application,  possessed  the  prescribed 
qualifications,  but  the  society  rejected  him,  because  at  a  former 
period  he  had  practiced  what  the  medical  faculty  styled  empiricism. 
He  applied  for  a  mandamus,  to  enforce  his  right,  and  it  was  bus- 
tuned. 

And  when  membership  in  certain  societies  confers  upon  the  indi- 
vidual important  benefits,  as  in  aid  societies,  benevolent  societies, 
etc.,  or. peculiar  advantages  in  trade  and  business,  as  in  chambers  of 
commerce,  these  are  important  and  valuable  rights  which  are  pro- 
tected by  the  law  of  the  land,  and  are  generally  secured  in  some 
way  by  the  charter  of  incorporation.  All  the  cases  cited  by  appel- 
lant's counsel  are  not  within  our  reach  ;  but  we  think  they  will  gen- 
erally be  found  to  belong  to  one  or  the  other  of  these  classes.  See 
■i  Serg.  &  K.  HI;  State  v.  Chamber  of  Commerce,  47  Wis.  670; 
Plank  Road  Co.  v.  Hfxon,  5  Ind.  165;  Roehler  v.  Mechanics* 
Aid  Society,  22  Mich.  86. 

But  we  think  it  has  been  generally  held  that  clubs  or  societies, 
whether  religious,  literary  or  social,  have  the  right  to  make  their 
own  rules  upon  the  subject  of  the  admission  or  exclusion-  of  mem- 
bers,.and  these  rules  may  be  considered  as  articles  of  agreement  to 
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which  all  who  become  members  are  parties.  ■  If  in  violation  of  these 
rales  a  member  is  expelled,  it  has  in  some  instances  been  held  that 
a  mandamus,  will  issue  to  reinstate  him.  Commonwealth  v.  Penn. 
Ben.  Inst.,  2  Serg.  &  R.  140;  Green  v.  African  Meth.  Society,  1 
Serg.  &  B,  864. 

In  the  case  of  the  German  Reformed  Church  v.  Seibert,  it  was 
determined  that  if  a  member  be  expelled,  even  in  violation  of  the 
rules  of  the  church,  his  remedy  is  by  appeal  to  the  higher  courts  of 
the  church,  and  not  to  the  civil  tribunal.  3  Barr.  283.  See,  also, 
People  v.  German  United  Evangelical  Church,  53  N.  Y.  108. 

In  the  case  of  French  v.  Old  South  Society,  106  Mass.  479,  it  was 
held  that  a  member  who  forfeited  his  membership  by  abandoning 
the  church  forfeited  also  his  title  to  a  pew  in  the  church,  that  con- 
dition having  been  incorporated  in  the  deed  by  which  he  held  it. 

The  fact  that  a  clnb  or  society  is  incorporated  would  not,  we 
think,  in  any  way  affect  its  right  to  make  its  own  rules,  unless  there 
was  something  in  its  charter  or  in  the  general  law  under  which  it 
was  incorporated  which  controlled  it  in  this  respect. 

In  the  case  before  us  the  club  was  organized  for  literary  purposes; 
to  promote  social  intercourse  among  its  members,  and  to  provide 
them  the  conveniences  of  a  club  house.  It  had  no  capital  stock  and 
no  property  except  the  furniture  of  its  rooms.  All  the  rights  and 
interest  of  a  member  of  the  club  in  its  property  or  privileges  ceased 
with  the  termination  of  hie  membership.  All  members  were  re- 
quired to  sign  the  constitution  or  by-laws.  No  definite  mode  of 
trial  was  pointed  out  by  the  by-laws;  but  section  6  of  article  11  pro- 
vides as  follows;  "Any  member  shall  forfeit  his  membership  to  the 
clnb  whose  conduct  shall  be  pronounced,  by  a  vote  of  a  majority  of 
the  board  of  directors  present  at  a  meeting,  to  have  endangered  the 
welfare,  interest  or  character  of  the  club." 

Appellant  does  not  pretend  that  in  his  expulsion  the  board  of 
directors  violated  in  any  way  the  by-laws  of  the  club.  But  he  in- 
sists that  he  was  entitled  to  a  notice  of  the  proceedings  against 
him,  and  to  a  formal  trial.  And  that  he  was  entitled  to  this  whether 
it  was  provided  for  in  the  by-laws  or  not.  And  for  this  he  appeals 
to  section  10  of  the  Bill  of  Bights. 

It  is  true  that  in  most,  perhaps  all,  of  the  cases  which  occur  in 

the  books,  notice  to  the  party  is  treated  as  necessary  to  the  validity 

of  the  proceedings.     But  it  is  also  true  that  most,  or  all,  of  these 

cases  involve  rights  of  such  a  character  as  are  recognized  and  pro- 

Vol.  LI  —  81 
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tected  by  the  law  of  the  laud,  or  else  the  articles  of  association  pro- 
ride  for  notice  to  the  part;  and  some  method  of  trial.  The  qnn- 
tioti  then  is  this  :  "  Were  the  rights  and  privileges  of  appellant  u 
a  member  of  the  San  Antonio  Club,  such  as  come  within  the  mean- 
ing of  section  19  of  the  Bill  of  Bights?"  The  section  is  ae  follows: 
"  No  citizen  of  this  State  shall  be  deprived  of  life,  liberty,  property, 
privileges  or  immunities,  or  in  any  manner  disfranchised,  except  bj 
due  course  of  the  law  of  the  land." 

These  guaranties  were  mainly  intended  to  protect  the  citiiea 
against  oppression  by  the  government;  bat  they  do  not  protect  him 
against  himself  or  against  his  own  agreements.  When  therefore 
persons  enter  into  organizations  for  purposes  of  social  intercourse 
or  pleasure  or  amusement,  and  lay  down  rules  for  their  government 
these  must  form  the  measure  of  their  rights  in  the  premises,  and  it 
is  vain  to  appeal  to  the  Bill  of  Bights  against  their  own  agree- 
ments. 

We  have  not  noticed  the  assignments  of  error  in  detail;  but  we 
have  considered  the  questions  raised  by  them.  Oar  opinion  in  that 
the  judgment  should  be  affirmed. 

Judgment  affirmed. 


Houstok  &  Texas  Cbntbal  Railway  Cohpabtt  v.  Hill. 

(«T«.auj 

Damage*  —  profit*. 

A  railroad  company  contracted  with  the  plaintiff  to  carry  eicuraionisto  to 
certain  place,  on  an  occasion  of  public  amusements,  at  a  certain  reduced  r% 
of  fare.  On  its  breach  of  the  contract,  held,  that  the  plaintiff  might  neon 
the  profits  which  he  might  have  realized  on  sales  of  tickets  actually  mad 
and  the  difference  In  expense  of  transportation  of  those  whom  he  had  thi 
agreed  to  take  on  the  faith  of  the  contract,*  but  nothing  for  vroflts  of  on 
jectnral  sales. 

ACTION  for  breach  of  contract.     The  opinion  states  the  cat 
The  plaintiff  had  judgment  below. 

0.  T.  Bolt,  for  appellant. 

James  B.  Stubbs  and  Bollinger,  Mott  rf  Terry,  for  appellee. 
*  Bee  Georgia  Railroad  v.  Hoyden,  ante,  974. 
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Wtr,uK,  0.  J.  [Omitting  minor  points.  ]  The  only  remaining 
question  in  the  case  of  any  importance  is  aa  to  the  damages  which 
the  plaintiff  below  was  entitled  to  recover  for  a  breach  of  the  con- 
tract by  the  company. 

There  is  no  allegation  in  the  petition  that  would  bring  the  case 
within  the  rule  of  damages  as  laid  down  in  cases  of  tort,  and  it 
most  be  considered  under  rules  applicable  to  contract  alone. 

The  contract  was  to  transport  passengers  from  Galveston  and 
other  points  between  Galveston  and  Dallas  to  the  latter  place  and 
retain  for  *5  for  each  passenger  thus  transported.  It  was  made 
with  the  company's  agent  on  the  27th  of  October,  1883;  its  per- 
formance was  to  commence  on  the  2d  of  November  thereafter,  and 
the  passengers  were  to  be  returned  by  the  12th  of  the  same  month. 
No  limit  seems  to  have  been  placed  upon  the  number  of  passengers 
to  be  carried  on  the  excursion.  The  occasion  of  the  proposed  visit 
to  Dallas  was  a  match  game  or  games  of  base  ball,  together  with 
horse  races  and  other  attractions  to  take  place  at  the  latter  place  at 
or  about  the  time  the  excursionists  would  arrive.  On  the  31st  of 
October,  1883,  thedefendant  repudiated  and  disaffirmed  the  contract 
made  with  Hill  by  its  agent,  and  notified  the  former  that  it  wonld 
not  be  respected  or  carried  oat 

The  damages  claimed  by  the  plaintiff  were  the  profits  which  he 
wonld  have  derived  from  the  contract  had  it  been  carried  ont  by  the 
company  according  to  its  terms.  This  is,  no  doubt,  the  trne  measure 
of  damages  in  the  case,  as  now  well  settled  by  the  great  weight  of 
authority.  The  principle  is  that  announced  in  Badley  v.  Baxmddle, 
9  Excli.  341,  and  adopted  by  this  court  in  all  cases  where  the  ques- 
tion has  been  brought  up  for  adjudication.  Calvit  \.  McFadden,  13 
Tex.  326;  Jones  v.  George,  61  Tex.  345;  s.  c,  18  Am.  Bop.  280. 

It  is  in  effect  that  these  damages  are  such  as  are  incidental  to 
and  caused  by  the  breach,  and  may  reasonably  be  supposed  to  have 
entered  into  the  contemplation  of  the  parties  at  the  time  of  making 
the  contract     Williams  v.  Barton,  13  La.  An.  410. 

It  is  useless  to  announce  a  proposition  so  plain  as  this,  that  a  party 
making  a  favorable  contract,  from  the  performance  of  which  he 
would  ordinarily  and  in  the  usual  course  of  things  derive  profit,  is 
damaged  to  the  extent  of  the  profits  that  would  thus  arise,  in  case  of 
a  non-performance  of  the  contract  by  the  party  with  whom  he  dealt 
Such  profits  are  naturally  incident  to  the  contract,  and  must 
have  been  within  the  contemplation  of  the  contracting  parties. 
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What  then  were  the  profits  which  the  plaintiff  would  have  de 
rived  from  a  performance  of  the  contract  P 

He  claims  in  his  petition  that  he  had  sold  two  thousand  ticketi 
at  M  net  advance  on  the  price  he  was  to  pay  for  them,  thereby  los- 
ing a  profit  of  $4,000;  and  that  he  could  have  sold  three  thousand 
more  at  the  same  advance,  making  to  him  an  additional  profit  of 
$6,000.  These  allegations,  so  far  as  proven  by  proper  evident*, 
would  doubtless  form  an  appropriate  basis  for  a  recovery  of  such 
damages  as  would  compensate  the  appellee  for  his  loss  by  reason  of 
the  broken  contract. 

How  far  were  the  allegations  sustained  by  the  evidence? 

As  to  the  number  of  tickets  actually  Bold  the  testimony  is  very 
uncertain.  Without  going  into  a  detail  of  the  evidence  -—  which  is 
very  length;  —  there  is  no  proof  whatever  that  more  than  about 
f  our  hundred  tickets  were  sold,  putting  the  most  favorable  construc- 
tion for  the  plaintiff  npon  the  evidence.  As  to  about  three-fourths 
of  that  number  great  doabt  arises  whether  the  tickets  were  actually 
sold,  or  were  merely  placed  with  certain  parties  to  be  sold.  There 
was  proof  that  two  thousand  tickets  were  printed  for  use  in  Gal- 
veston and  placed  with  agents  for  Bale;  but  depositing  them  for 
sale  and  selling  them  are  quite  different  things. 

When  we  pass  to  a  consideration  of  1  !•-  number  that  might  have 
been  sold,  we  find  the  evidence  wrapped  in  still  greater  uncertainty. 
It  is  sought  to  establish  the  probable  amount  of  these  by  showing 
that  the  occasion  drew  a  great  many  visitors  to  Dallas;  that  some 
of  the  trains  going  there  were  full  of  passengers,  and  that  the  base 
ball  match  and  races  were  much  talked  about  in  Galveston,  and  the 
opinion  of  witnesses  was  given  that  on  account  of  the  low  price  of 
the  excursion  tickets  a  great  many  more  persons  would  have  gone 
than  at  the  usual  rates.  Other  evidence  of  a  similar  character  was 
given  upon  the  subject.  It  is  too  clear  for  argument  that  no  reli- 
able data  are  furnished  by  this  kind  of  evidence  upon  which  sny 
calculation  as  to  the  probable  amount  of  tickets  that  the  appellee 
would  have  sold  can  be  based.  No  one  upon  a  careful  review  of  it 
can  say  whether  it  shows  more  satisfactorily  that  seven  hundred  or 
five  thousand,  or  any  intermediate  number,  could  have  been  sold. 
It  is  true,  that  where  such  a  matter  is  not  susceptible  of  exact  proof, 
we  must  resort  to  what  approaches  nearest  to  certainty.  But  espe- 
cially in  cases  of  contract  must  we  base  our  calculations  upon  facts 
drawn  from  experience  or  observation  in  cases  of  a  similar  nature. 
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.  Houston  and  Texas  Central  Railway  Company  v.  Hill. 

For  instance  if  a  man  has  been  engaged  in  business  for  any  length 
of  time,  he  can  form  some  estimate  from  his  past  earnings  what  its 
profits  will  be  in  the  future.  ■  In  such  oases  if  deprived  of  the 
faculty  of  pursuing  the  business,  at  least  by  the  tortious  act  of 
another,  it  has  been  held  that  he  can  estimate  Mb  damages  with 
something  like  certainty.     Pemt.  Jfy.  Co.  v.  Dale,  73  Peun.  St.  47. 

It  one  plants  seed  and  gathers  a  crop  from  it,  he  knows  how 
much  his  land  would  probably  produce  during  that  season.  Hence, 
if  the  seed  were  of  a  different  species  of  a  particular  class  from 
what  they  were  represented  or  warranted  to  be,  he  can  figure  up 
his  loss  by  deducting  the  value  of  the  crop  raised  from  the  value 
of  a  like  crop  of  a  desired  article."  Wolcotl  v.  .)/«««/,  36  N.  J.  L. 
363;  s.  a,  13  Am.  Rep.  438. 

There  was  no  proof  as  to  the  number  of  people  transported  upon 
any  similar  excursions.  None  as  to  the  number  of  people  from 
Galveston  and  other  points  on  the  route  that  did  visit  Dallas  upon 
this  occasion.  No  proof  as  to  how  many  attended  from  any  given; 
point  There  was  no  evidence  as  to  how  many  applications  for 
tickets  were  made,  or  how  many  had  declared  their  intention  of 
going  to  Dallas  or  any  thing  of  the  kind.  Our  courts  have  not  gone 
so  far  as  some  others  in  allowing  uncertain  profits  as  a  measure  of 
damages.  We  have  not  allowed  the  value  of  lumber  that  a  mill 
could  have  sawed  (Stark  v.  Alford,  49  Tex.  260),  nor  the  amount 
of  crop  one  could  have  raised  where  bis  crop  has  been  destroyed 
by  the  breach  of  contract  or  even  the  tortious  act  of  another. 
Jam*  v.  George,  66  Tex.  149;  a.  o.,  42  Am.  Rep.  689;  61  Tex. 
846;  s.  0.,  48  Am.  Rep.  280;  Railroad  Co.  v.  JoacMmi,  58  Tex.  456; 
Railroad  Co.  v.  Young,  60  Tex.  301.  Yet  the  amount  of  lumber 
that  a  mill  could  saw,  or  of  the  crop  that  land  would  produce, 
might  possibly  he  approximated  from  the  past  experience  of  many 
years.  It  would  at  any  rate  be  in  a  great  degree  more  certain  than 
any  calculation  as  to  the  number  of  passengers  who  would  embark 
upon  any  given  excursion,  which  must  be  in  a  great  measure  matter 
of  conjecture,  as  the  like  seems  never  to  have  occurred  before. 

Taking  the  evidence  as  we  find  it  in  the  record  containing  as  it 
does  no  reliable  proof  outside  the  amount  of  tickets  actually  sold 
or  bargained  for  as  to  how  many  could  have  been  sold  for  the  occasion, 
whether  one  hundred,  five  hundred,  one  thousand  or  five  thousand 
or  any  other  number,  the  limit  of  damages  to  which  the  plaintiff 
was  entitled  was  the  net  profits  on  tickets  actually  sold  or  bargained 
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for,  lees  the  probable  expenses  of  the  excursion.  To  these  might 
also  be  added  the  difference  between  the  amount  paid  as  passage-- 
money  for  persons  whom  Hill  had  agreed  to  transport  to  Dallas  and 
back  and  did  actually  transport  and  what  it  would  hare  cost  him 
to  have  them  carried  had  the  contract  been  fulfilled. 

The  charge  of  the  court  was  doubtless  intended  to  be  in  accord- 
ance with  this  view  of  the  measure  of  damages.  It  is  not  however, 
sufficiently  restrictive  as  to  the  facts  in  evidence  which  the  jar; 
could  take  into  consideration  in  arriving  at  the  amount  of  damage* 
to  be  recovered. 

The  jury  were  by  the  evidence  and  charge  launched  upon  a  ks 
of  speculation  without  rudder  or  compass  to  guide  them,  and  it  is 
not  matter  of  surprise  that  they  found  an  amount  double  that  which 
the  plaintiff  himself,  by  the  entry  of  his  remittitur,  in  effect  ad- 
mitted he  was  entitled  to  recover. 

"  If  it  could  be  clearly  ascertained  from  the  evidence  that  under 
the  foregoing  rule  as  to  damages,  the  plaintiff  was  entitled  to  recover 
the  sum  to  which  the  verdict  was  reduced  by  the  remittitur,  the 
judgment  might  possibly  stand.  But  under  the  most  favorable  view 
for  the  plaintiff  he  did  not  establish  his  right  to  one-third  of  that 
sum;  and  we  cannot  even  tell  whether  the  amount  recovered  wb* 
for  tickets  actually  sold  or  engaged,  or  was  conjectured  from  what 
the  witnesses  said  as  to  the  probabilities  of  a  large  excursion  to 
Dallas.  We  think  the  judgment  not  warranted  by  evidence  under 
the  law  of  the  case,  and  it  will  be  reversed  and  the  cause  remanded 
for  a  new  trial. 

Reverted  and  remanded. 


8tate  v.  Phillips. 
m  Tei.au.) 

Election      ballot—  "  device." 

A  diamond -shaped  ballot  ie  not  a  "  device  "  within  a  statute  prohibiting  "  d* 
vices  "  on  ballots.     (Bee  note,  p.  648.) 

PETITION  in  nature  of  quo  warranto.     The  opinion  states  ths 
case.    Denied. 
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State  v.  Phillips. 
Eugene  J.  Wilson  and  Hickey  £  Batten,  for  relator. 

George  F.  £  E.  J.  Duff,  for  respondent. 

Willie,  C.  J.  The  petition  seeks  to  oust  Phillips  from  the  office 
of  assessor  of  taxes  of  Brazoria  county,  because  a  large  number  of 
illegal  votes  were  cast  for  him,  and  if  these  votes  are  not  counted  it 
would  show  a  majority  in  favor  of  the  relator.  These  votes  were 
objected  to  on  one  ground  only,  and  that  is  because  they  are  "  dia- 
mond shaped,"  and  it  wag  alleged  this  shape  was  given  them  as  a 
"  device  "  in  violation  of  the  election  law  of  1879.  Fac  smiles  of 
these  tickets  were  made  part  of  the  petition,  and  are  brought  up  to 
this  court  with  the  record. 

Upon  an  examination  of  these  we  find  that  they  are  printed  on 
plain  white  paper,  without  any  picture,  sign,  device  or  stamp  mark, 
printed,  engraved,  stamped  or  otherwise  placed  npon  them-  In  these 
respects  they  seem  to  fulfill  every  requirement  of  the  law.  There 
is  nothing  in  its  provisions  as  to  the  shape,  size  or  dimensions  of 
the  tickets  to  be  need  at  an  election.  But  it  is  contended  that  by 
giving  them  the  shape  the  present  tickets  bear,  a  device  is  formed  to 
ascertain  the  contents  of  a  ballot.  By  the  word  "  device,"  as  used 
in  the  statute,  was  doubtless  meant  a  figure,  mark  or  ornament  of 
a  similar  character,  with  the  pictures,  signs,  etc.,  enumerated  in  the 
same  connection,  and  placed  upon  the  ticket  in  a  like  manner.  This 
is  the  natural  and  legal  construction  to  be  placed  npon  the  word  in 
the  connection  in  which  it  is  used,  and  we  do  not  feel  authorized  to 
extend  its  meaning  in  restriction  of  the  right  of  a  voter  to  cast  his 
ballot  for  the  candidate  of  his  choice. 

In  fact  the  decisions  tend  rather  to  restrict  the  exceptions  which 
exclude  the  ballot  rather  than  to  extend  them;  to  admit  the  ballot  if 
the  spirit  and  intention  of  the  law  is  not  violated,  although  a  literal 
construction  would  vitiate  it.  Druliner  v.  State,  39  Ind,  308;  Stan- 
ley v.  Manly,  35  lnd.  275;  Kirk  v.  Rhoads,  46  Cal.  398. 

It  is  contended  however  that  as  these  provisions  are  enacted  for 
the  purpose  of  preserving  the  secrecy  of  the  ballot  and  the  inde- 
pendence of  the  voter,  this  object  will  be  defeated  if  Bach  tickets  as 
the  one  before  us  arc  allowed  to  be  placed  in  the  ballot-box  and  to 
be  counted  in  determining  the  result  of  the  election.  If  this  were 
the  case  we  should  not  feel  justified  in  extending  the  provisions  of 
the  statute  beyond  the  legal  import  of  its  terms.     The  will  of  the 
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people  as  expressed  at  the  ballot-box  most  be  respected  by  all  tri- 
bunals having  supervision  or  jurisdiction  over  the  subject-matter  of 
elections.  The  result,  as  shown  by  the  tickets  deposited  by  the  legal 
electors,  must  not  be  set  aside  except  for  causes  plainly  within  the 
purview  of  the  law.  It  was  doubtless  the  conclusion  of  the  legisla- 
ture, that  if  tickets  were  allowed  to  be  printed  upon  colored  paper, 
or  if  marks,  pictures  or  stamps  were  placed  upon  them,  it  would  be 
within  the  power  of  persons  other  than  the  voter  to  ascertain  the 
nature  of  his  vote  when  offered  to  the  managers,  and  as  a  conse- 
quence, to  exert  an  improper  control  over  the  voter,  or  punish  him 
for  the  manner  in  which  he  exercised  the  right  of  suffrage.  If 
they  had  supposed  that  the  same  evil  result  would  follow  from 
allowing  tickets  to  be  made  in  different  shapes,  they  doubtless  would 
have  prescribed  the  form  of  the  paper  on  which  they  should  be 
written  or  printed.  It  might  happen  that  a  political  party,  by  hav- 
ing its  tickets  of  a  certain  weight  or  thickness,  could  tell  the  name 
of  every  voter  who  had  supported  the  nominees  of  the  party.  Still 
if  the  paper  was  not  colored,  and  had  no  distinguishing  mark  placed 
upon  it,  these  particular  votes  could  not  be  rejected.  The  law  don 
not  prescribe  that  the  tickets  shall  be  square  or  oblong  or  round  or 
in  any  other  shape  known  to  geometry,  and  those  we  are  consider- 
ing, being  somewhat  in  the  shape  of  a  rhomboid,  were  not  illegal. 
From  an  examination  of  these  tickets  it  is  evident  also  that  the  spirit 
and  intention  of  the  law  are  not  violated  by  the  use  of  them.  They  are 
easily  folded  in  such  a  manner  as  to  render  it  impossible  for  the  closest 
observer  to  tell  of  what  shape  the  paper  on  which  they  are  printed  is 
when  spread  out  to  its  fall  size.  We  cannot  see  from  an  inspection 
of  them  that  the  secrecy  of  the  ballot  or  the  independence  of  the  voter 
will  be  interfered  with  by  allowing  such  tickets  to  be  counted. 

There  is  absolutely  no  ground  for  setting  aside  the  election  stated 
in  the  information,  and  the  judgment  of  the  court  below  dismissing 
it  is  affirmed. 

Judgment  affirmed. 

Note  by  the  Reporter.  —  This  decision  ia  mucli  mora  in  accordance  *ftk 
reason  than  that  in  Ogletby  v.  Sigman,  58  Mies.  003,  which  is  a  curioaity.  A 
statute  provided  that  ballots  at  public  elections  should  be  printed  on  a  certain 
kind  and  size  of  paper,  with  a  specific  dspaee  "  between  each  name  "  (meaning 
between  the  names,  probably),  "  without  any  device  or  mark  by  which  one  ticket 
may  be  known  or  distinguished  from  another,  except  tbe  words  at  the  head  of 
the  tickets,"  "but  this  shall  not  prohibit  the  erasure,  correction,  or  insertion  of 
any  name,  by  pencil  mark  or  ink,  upon  the  face  of  the  ballot,"  and  that  ticket! 
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differing  from  this  description  should  not  be  received  or  counted.  The  ticket* 
in  qnetrtion  conformed  to  these  requirements  except  that  on  the  face  of  the  Repub- 
lican tickets  there  appeared  four  printer's  rules  or  dashes  between  heading  and 
names,  and  between  names.  The  court  held  that  such  tickets  were  within  the 
prohibition.  They  said:  "  We  think  the  effect  of  section  1ST  of  the  Code  of  1880, 
is  to  condemn  as  illegal,  and  not  to  be  received  or  counted,  every  ballot  which 
has  on  its  back  or  face  any  device  or  murk,  other  than  names  of  persons,  by 
which  one  ballot  may  be  distinguished  from  another.  This  statute  does  not 
condemn  devices  or  marks  on  the  outside  of  a  ballot  merely,  but  clearly 
embraces  the  face  of  the  ballot  as  well.  That  is  apparent  from  the  exception 
contained  in  it,  and  a  device  or  mark  on  the  face  of  the  ballot  is  as  mnch  within 
what  we  suppose  to  have  been  the  object  of  this  provision  as  one  on  the  out- 
side or  back  of  it.  It  Is  apparent  from  the  provision  that  its  object  is  not  only 
to  preserve  secrecy  as  to  what  ballot  an  elector  casts,  which  is  the  leading  idea 
of  statutes  in  some  other  States,  which  prohibit  any  device  or  mark  on  a  ballot 
folded,  which  betrays  the  secret  of  the  voter,  but  also  to  secure  absolute  uni- 
formity as  to  the  appearance  of  ballots,  In  order  that  intelligence  may  guide  the 
electors  in  their  selection,  and  not  a  mere  dovtce  or  mark  by  which  ignorance 
may  be  captivated.  The  legislature  was  trying  to  prevent  multitudes  from 
'being  voted.'  and  being  guided  by  a  mere  device  or  mark  by  which,  they 
should  distinguish  the  ballots  they  were  to  use  In  the  process,  without  a  knowl- 
edge of  the  names  of  persons  for  whom  their  ballots  were  being  cast."  The 
Albany  Law  Journal  remarks:  "  We  think  the  human  Intellect  would  have  to 
be  racked  to  produce  a  mora  fantastically  absurd  reason  for  an  enactment  whose 
reason  Is  perfectly  apparent.  The  enactment  was  unquestionably  Intended  to 
facilitate  a  secret  ballot,  and  to  prevent  the  possibility  of  a  fraudulent  rejec- 
tion of  any  ticket  by  die  inspectors  after  a  casual  glance.  There  is  grave  doubt 
'  whether  the  prohibition  of  devices  or  marks  was  intended  to  extend  to  the  face 
of  the  ticket.  The  Idea  that  the  absence  of  devices  or  marks  was  intended  to 
secure  the  reading  of  the  ticket  and  to  operate  as  an  '  Intelligence  qualification ' 
is  completely  novel.  An  enactment  that  nobody  should  vote  unless  he  can 
read  would  be  much  more  to  that  purpose.  Then  the  assumption  that  printer** 
rules  and  dashes,  the  common  slight  ornaments  of  every  printed  ballot,  are 
devices  or  marks  '  by  which  one  ticket  may  be  known  or  distinguished  from 
another,'  is  equally  absurd.  It  involves  the  assumption  that  other  tickets  had 
no  such  devices  and  marks,  and  that  they  are  of  a  distinguishing  character, 
'both  of  which  assumptions  are  manifestly  unfounded.  The  court  in  another 
part  of  its  opinion  give  the  true  reason  of  the  enactment  as  follows;  '  It  was 
well  known  that  ballots  are  prepared  beforehand  under  the  direction  of  political 
managers,  and  are  distributed  for  use  among  electors,  and  It  was  further  known 
that  captivating  marks  and  devices  on  ballots,  appealing  to  ignorance  and  blind 
party  seal,  were  a  favorite  resort  as  an  electioneering  device,  deemed  legitimate 
and  freely  practiced  with  much  effect,  and  the  purpose  of  section  187  was  to  stop 
the  pernicious  practice,  and  to  make  the  prohibition  effective  by  prohibiting  any 
mark  or  device  by  which  one  ticket  can  be  distinguished  from  another,  and  by 
rejecting  any  ballot  In  violation  of  its  requirements.'  This  of  course  does  away 
with  the  force  of  the  former  reasoning."    Chalmers,  C.  J.,  took  no  part. 

Tot.  TJ  —  82 


Murray  t.  Gulf,  C.  i  8.  F.  R.  Company. 
Murray  v.  Gulp,  C.  &  S.  F.  R.  Coxpant. 

MB  Tm.  «T.) 
Statute  —  eoiutrvetion —  rote*  qf /might. 

A  statute  authorised  railroads  to  charge  for  freight  "not  exceeding  the  lata  af 
fifty  oenta  per  hundred  pounds  per  hundred  miles."  Held,  that  they  might 
charge  fifty  cents  for  leas  than  one  hundred  pounds.     (Set-  note,  p.  85S.) 

SUIT  for  penalty  for  charging  excessive  freights.    The  opinion 
states  the  case.     The  defendant  had  judgment  below. 

Ford  o?  Taliaferro  and  W.  K.  Homan,  tor  appellants. 

Bollinger,  Matt  &  Terry,  for  appellee. 

Dblany,  J.  Article  4366  of  the  Revised  Statutes  limits  the  far* 
to  be  paid  by  passengers  on  our  railroads  to  fire  cents  for  each  mile 
or  fraction  of  a  mile.  Article  4*257  is  as  follows:  "  Railroad  com- 
panies may  charge  and  receive  not  exceeding  the  rote  of  fifty  cents 
per  hundred  pounds  per  hundred  miles,  for  the  transportation  of 
freight  over  their  roads,  •  *  *  provided  that  when  the  dis- 
tance from  the  place  of  shipment  to  the  point  of  destination  of  any 
freight  is  fifty  miles  or  less,  a  charge  not  exceeding  thirty  cents  per 
hundred  pounds  may  be  made  for  the  transportation  thereof." 

Article  4258.  "  Any  railroad  company  which  may  violate  either 
of  tbe  two  preceding  articles  shall  forfeit  and  pay  to  the  person  in- 
jured thereby  the  sum  of  five  hundred  dollars,  to  be  recovered  be- 
fore any  court  having  jurisdiction  of  the  amount,  in  the  county 
through,  or  into  which,  the  passenger  or  freight  may  have  been 
transported."  ■ 

What  is  the  meaning  of  the  words,  "'not  exceeding  the  rale  c 
fifty  cents  per  hundred  pounds  per  hundred  miles?  " 

Appellants  insist  that  the  word  "  rate "  is  used  in  the  sense  of 
proportion,  and  that  it  applies  to  freights  weighing  less  than  one 
hundred  pounds,  as  well  as  to  those  weighing  more.  According  to 
their  view  of  the  statute,  the  railroads  must  carry  fifty  pounds  of 
freight  one  hundred  miles  for  twenty-five  cents,  twenty-five  pounds 
for  twelve  and  a  half  cents,  and  one  pound  for  half  a  cent.  They 
present  the  argument  thus:  "  If  a  hundred  pounds  is  taken  as  the 
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unit  of  weight,  one  handled  miles  must  be  taken  as  the  unit  of  dis- 
tance; and  if  the  same  amount  may  be  charged  for  one  pound  as 
for  one  hundred  pounds,  the  same  amount  may  be  charged  for  one 
mile  as  for  one  hundred  miles;  therefore  the  same  amount  may  be 
charged  for  carrying  one  pound  one  mile  as  for  carrying  one  hun- 
dred pounds  one  hundred  miles,  which  is  unreasonable." 

Admit  the  force  of  all  this,  yet  the  doctrine  contended  for  by  the 
appellants  will  lead  to  results  equally  unreasonable.  Let  us  see. 
Appellants  would  have  the  railroads  carry  one  pound  oue  hundred 
miles  for  half  a  cent;  fifty  miles  for  one-fourth  of  a  ceut;  twenty- 
five  miles  for  one-eighth  of  a  cent,  and  when  ite  get  down  to  one 
mile  the  compensation  would  be  too  small  to  be  discovered  by  the 
naked  eye.  These  matters  appear  to  us  too  minute  to  be  made  the 
subject  of  statutory  regulation.  It  is  certainly  a  rather  startling 
proposition  to  say  that  the  legislature  intended  to  impose  a  penalty 
of  $500  upon  a  railroad  company  for  an  overcharge  of  one-hundredth 
part  of  a  cent  in  a  freight  bill.  If  therefore  the  word  "  rate"  is 
used  in  the  sonse  of  proportion,  it  mnst  be  limited  to  the  ascend- 
ing scale;  that  is  to  say,  railroads  mar  charge  fifty  cents  per  hun- 
dred pounds  per  hundred  miles,  and  they  may  charge  at  the  same 
rate,  or  in  the  same  proportion,  for  larger  amounts  and  for  longer 
distances. 

Appellants  refer  us  to  several  cases  which  we  will  notice.  First 
among  these  is  the  case  of  Knox  v.  Railroad  Co.,  5  Rich.  22. 
This  was  a  suit  to  recover  of  the  company  the  amount  of  overcharges 
for  the  transportation  of  a  large  quantity  of  merchandise  and  cotton. 
The  distance  was  thirty-seven  miles,  and  th'<  company  had  charged 
the  same  amount  as  they  would  have  charged  for  a  distance  of  one 
hundred  miles.  The  charter  allowed  "for  the  transportation  of 
goods  by  weight  not  exceeding  fifty  cents  i>er  hundred  pounds  per 
hundred  miles."  The  court  held  that  for  heavy  articles  (he  com- 
pany could  only  charge  for  the  actual  distance  of  transportation  at 
a  rate  not  exceeding  fifty  cents'  per  hundred  pounds  per  hundred 
miles. 

We  are  referred  to  two  cases  from  Alabama:  Harrell  v.  M.  &  M. 
R.  Co.,  59  Ala.  322;  and  M.  <&  M.  R.  Co.  v.  Steitur,  61  Ala.  559. 
These  were  cases  in  which  large  quantities  of  freight  had  been 
transported  over  the  road  for  short  distances.  The  statute  pro- 
vided that  the  company  might,  for  the  transportation  of  local 
'  (night,  "demand  not  exceeding  fifty  per  cent,  more  than  the  rat* 
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charged  for  the  same  description  of  freight  over  the  whole  line  of 
its  road."  In  commenting  upon  this  statement  the  court  used  the 
following  language:  "The  charge  for  the  transportation  over  the 
whole  line  is  bo  much,  which  is  equivalent  to  so  much  per  mile. 
Local  freight  must  be  carried  at  the  same  rate  pins  fifty  per  cent 
Thus,  if  the  charge  on  the  whole  line  be  one  hundred,  the  charge 
for  half  the  line  will  be  fifty  plus  fifty  per  cent,  equal  to  twenty 
fire  one -hundredths  added  to  fifty,  which  gives  seventy-five  as  the 
result"  We  are  also  referred  to  the  case  of  Bogon  v.  Aiken,  from 
Tennessee,  9  Lea,  609;  8.  c,  42  Am.  Rep.  684. 

That  was  a  suit  to  recover  overcharges  on  a  road  which  was  only 
fifteen  miles  long.  The  charter  provided  that  the  "  charge  for 
transportation  shall  not  exceed  thirty-five  cents  per  hundred  pounds 
on  heavy  articles,  forevery  hundred  miles."  Mr.  Justice  Ooopkb,  in 
commenting  on  the  statute,  says:  "The  charge  for  one  honored 
pounds  on  the  whole  length  of  defendant's  road  would  be  about  five 
cents;  and  for  one  pound,  five  one-hondredths  of  one  cent  It  can- 
not be  supposed  that  the  legislature  intended  each  a  result  unless 
it  has  said  so,  or  used  language  which  fairly  requires  each  a  con- 
struction. In  the  absence  of  words  fixing  a  smaller  unit,  or  indi- 
cating a  proportion,  the  obvious  and  natural  inference  would  be 
that  the  legislature  had  in  mind  only  the  unit  of  one  hundred 
pounds  and  one  hundred  miles,  and  intended  merely  to  designate  a 
maximum  charge."  The  learned  judge  then  refers  to  the  cases 
-which  we  have  just  quoted  and  says:  "  The  courts  of  South  Caro- 
lina and  Alabama  admitted  the  hardship  of  the  construction  of 
this  statute  upon  the  railroad  companies;  bat  felt  themselves  con- 
strained to  adopt  it  because  the  language  used  showed  a  legislative 
intent  that  the  charges  should  be  proportioned.  We  are  of  opinion 
that  no  such  intent  appears  in  the  language  of  our  statute;  that  the 
object  was  to  fix  a  maximum  charge  beyond  which  the  companies 
could  not  go,  and  to  leave  the  tariff  of  charges  within  that  limit  to 
the  companies,  subject  to  the  rule  of  the  common  law  and  the 
regulating  power  of  the  courts  and  the  legislature." 

It  will  be  noticed  that  in  all  those  cases  the  freight  was  large  in 
amount  and  the  distances  below  a  hundred  miles.  And  in  those 
States  there  seemed  to  have  been  no  regulation  of  the  charges  for 
short  distances  exoept  the  rather  indefinite  one  in  Alabama  con- 
cerning local  freight.  But  our  statute  contains  the  specific  pro- 
vision that  when  the  distance  is  fifty  miles  or  lees  the  charge  ahull  ' 
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not  exceed  thirty  cents  per  hundred  pounds.  No  provision  how- 
ever is  made  for  an  amount  less  than  one  hundred  pounds.  We 
concur  with  the  court  below  in  the  opinion  that  one  hundred 
pounds  must  be  regarded  as  the  unit  fixed  by  the  legislature. 

If  this  rule  be  correct  the  present  suit  cannot  be  maintained,  as 
in  each  of  the  counts  in  the  petition  the  amount  of  freight  carried 
was  less  than  one  hundred  pounds. 

We  have  not  found  it  necessary  to  determine  whether  article  1268 
of  the  Revised  Statutes  was  repealed  by  the  act  of  April  10,  1883, 
or  not,  and  we  express  no  opinion  on  the  subject 

Our  opinion  is  that  the  judgment  should  be  affirmed. 

Judgment  affirmed. 

Motion  for  rehearing  overruled. 

Not*  by  the  Reporter.—  Btte  Ooneord,  etc.,  Railroad  v.  Fbrmith,  50 
N.  H.  128;  8.  C,  47  Am.  Rep.  181.  In  Mobile,  etc.,  Ry.  Go.  v.  BCefntr,  81 
Ala.  569,  the  court  said  :  "In  the  cue  of  BarreU  v.  Mobile  A  Montgomery 
Railway  Company-  59  Ala.  331,  we  construed  In  put  the  act '  regulating  the 
ehargos  for  transportation  of  freight  upon  railroads  within  this  State, '  approved 
April  19,  1878,  Pamph.  Acts  63.  In  that  statnte  it  1b  declared  '  that  all  railroad 
companies  in  the  State  *  *  *  may  for  the  transportation  of  local  freight 
demand  and  receive  not  exceeding;  fifty  per  cent  more  than  the  rate  charged  for 
the  transportation  of  the  same  description  of  freight  over  the  whole  line  of 
its  road.'  In  the  cam  referred  to  it  is  said:  '  We  cannot  assent  to  the  argument 
that  the  fifty  per  cent  additional,  which  the  statnte  allows  the  corporation  to 
charge  for  the  transportation  of  local  freight,  means  fifty  per  cent  on  the  charge 
over  the  whole  line  of  the  railroad,  irrespective  of  the  distance  the  local  freight 
may  be  carried.  The  language  of  the  statnte  forbids  that  construction.  '  Fifty 
per  cent  more  than  the  rate  charged  *  *  •  over  the  whole  line  of  Its  road 
are  the  words  of  the  statute.  Rate  is  the  emphatic  word  of  the  sentence.  In 
this  connection  it  is  employed  in  the  sense  of  proportion  —  a  standard  of 
valuation  ;  a  rale  or  measure  of  assessment.  That  is  an  assessment  according 
to  a  given  standard.  The  charge  for  transportation  over  the  whole  line  is  so 
mnch  which  Is  equivalent  to  so  much  per  mile.  Local  freight  most  be  carried 
at  the  same  rate  pht$  fifty  per  cent.  Thus  if  the  charge  over  the  whole  line 
be  100,  the  charge  over  half  the  line  will  be  SO,  phi*  50  per  cent  — 36-100 
equal  to  75-100,  the  true  result.'  It  is  contended  for  appellant  that  the  word 
'rate,'  in  the  statute  quoted,  was  employed  to  express  the  class  or  quality  of  the 
freight  over  the  whole  line  of  the  road,  by  whose  tariff  the  legislature  Intended 
to  graduate  the  tolls  for  local  freights  ;  and  that  the  permitted  charges  for  trans 
porting  local  freight,  no  matter  how  short  the  distance,  might  be  raised  to  a  sum 
which  will  be  equal  to  fifty  per  cent  increase  on  the  charge  for  the  same  class 
of  freight  over  the  whole  line  of  the  road.  This  would  not  only  give  to  the 
word  a  strained  interpretation,  bnt  would  render  it  meaningless,  superfluous 
and  unnecessary.    Another  clause  in  the  statute  expresses  that  idea  in  language 
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so  plain  that  It  cannot  be  misunderstood.  '  The  rate  charged  for  the  transpor- 
tation of  the  same  description  of  freight,"  Is  the  language  of  the  law.  Tliiaia 
the  declared  standard  by  which  the  legislature  intended  railroads  should  be 
governed  in  adjusting  their  tariff  of  local  freights.  We  adhere  to  our  fanner 
construction  of  this  statute." 

In  Railroad  Co.  v.  SUUman,  80  Ohio  St.  444,  the  court  said  :  "The  first 
question  to  be  decided  in  this  case  is  whether  under  the  statute  then  in  faros 
the  defendant  was  justified  in  demanding  from  the  plaintiff  the  sum  of  twenty- 
five  cents  as  the  fare  from  Bunteville  to  Bellefontalno,  the  distance  being  con- 
ceded to  be  more  than  six  and  less  than  eight  miles.  Upon  this  point  the 
Court  of  Common  Pleas  charged  the  jury  that  '  the  defendant  had  the  right  to 
charge  any  rate  not  exceeding  twenty-five  cents  for  a  distance  less  than  eight 
miles  and  more  than  six  miles,'  to  which  charge  the  plaintiff  excepted.  The 
words  of  the  statute  in  force  on  June  8,  1875,  are  :  '  Any  corporation  operating 
a  railroad  in  whole  or  in  part,  In  this  State,  may  demand  and  receive  for  the 
transportation  of  passengers  on  said  road  not  exceeding  three  cents  per  mile 
for  a  distance  of  more  than  right  miles  ;  provided  the  fare  shall  always  be 
made  that  multiple  of  fire  nearest  reached  by  multiplying  the  rate  by  the  dis- 
tance '  Ti  Ohio  Uwb,  148  ;  Revised  Statute*,  g  8874.  It  will  be  observed  that 
while  the  statute  limits  the  fare  which  may  be  demanded  when  the  distance  is 
more  than  eight  miles,  it  imposes  no  limit  when  the  distance  Is  not  more  than 
that.  In  that  case  the  railroad  company  is  allowed  to  exercise  its  own  dii 
cretion  in  fixing  the  rate,  subject  only  to  the  implied  condition  that  it  must  not 
prescribe  a  rate  which  the  law  would  pronounce  unreasonable.  In  giving  a 
construction  to  that  pan  of  the  same  statute  which  provides  that  for  the  trans- 
portation of  property  the  corporation  may  demand  and  receive,  '  In  case  the 
same  is  transported  a  less  distance  than  thirty  miles,  such  reasonable  rate  as 
may  be  from  time  to  time  fixed  by  such  corporation  or  prescribed  by  law,'  this 
court  held  that  it  was  unreasonable  ss  •  matter  of  law,  that  the  company  should 
fix  a  greater  sum  for  a  less  distance  than  thirty  miles,  than  the  m«Tlmnm 
allowed  for  fall  thirty  miles.  Campbell  v.  CijxinjuUi,  etc.,  B.  Co.,  38  Ohio  St 
188.  And  similar  language  in  section  13  of  the  act  of  February  11, 1848  (S.  * 
C.  371),  relating  to  rates  for  carrying  passengers,  received  the  same  construe' 
tion  In  the  case  of  Smith,  v.  PitUburg,  eft.,  B.  Co.,  28  Ohio  St.  10. 

"  The  amount  demanded  in  this  esse  did  not  exceed  the  maximum  allowed 
by  the  rule  approved  in  these  cases.  In  the  arguments  of  counsel  there  Is 
much  discussion  as  to  the  meaning  of  the  proviso,  that  ■  the  fare  shall  always 
be  that  multiple  of  five  nearest  reached  by  multiplying  the  rate  by  the  distance, 
the  court  instructing  the  jury  that  this  proviso  '  requires  that  the  multiple 
which  is  equal  or  next  above  the  product  thus  reached  shall  govern,  and  not 
the  multiple  short  of  or  below  such  product,'  which  the  defendant  claimed  to 
be  the  proper  construction.  The  plaintiff  contending  that  the  multiple  nearest 
reached  Is  the  nearest  multiple  of  five,  whether  above  or  below  such  product 

"  It  is  not  material  in  this  case  however,  whether  the  construction  given  to 
the  proviso  by  the  Court  of  Common  Pleas  is  the  correct  one  or  not ;  for  It  it 
clear  that  for  any  distance  greater  than  eight  miles  the  railroad  company  might 
charge  at  Isast  twenty-five  cents,  and  we  are  of  opinion  that  for  a  distance  net 
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non  than  eight  miles,  any  reasonable  sum  not  exceeding  thai  might  he 

In  Campbell  t.  Marietta,  etc.,  R.  Co.,  28  Ohio  St.  188,  the  court  add: 
"The  nest  question,  in  the  esse  is,  has  the  defendant,  in  fixing  the  tariff  of 
rates  sought  to  be  enjoined,  exceeded  the  authority  conferred  by  section  12  of  the 
act  of  February  11,  1846?  The  price  fixed  for  the  transportation  of  the  plaint- 
iffs' property  from  their  furnaces  to  Portsmouth,  a  distance  of  twenty-eight  ' 
miles,  is  $2.35  per  ton,  while  the  maximum  price  allowed  by  the  statute  for 
thirty  miles  Is  $1.60  per  ton.  When  the  transportation  is  for  thirty  miles  or 
more,  distance  Is  the  only  element  which  under  the  statute  is  allowed  to  con- 
trol the  maximum  charge,  and  It  la  to  be  presumed  that  the  same  element  was 
intended  to  be  considered  in  fixings  reasonable  rate  or  price  for  a  less  distance. 
That  distance  alone  does  not  control  the  discretion  of  the  company  in  fixing  the 
rata*  for  less  than  thirty  miles  is  clear  enough  ;  but  as  by  the  statute  $1.00  per 
ton  for  fnll  thirty  miles  is  the  maximum  Hum  that  can  be  charged  under  any 
and  all  circumstances,  and  as  distance  is  an  element  that  mnst  be  considered 
In  fixing  reasonable  rates  for  distances  less  than  thirty  miles,  we  can  Bee  no 
way  to  escape>the  conclusion  that  the  legislature  intended  that  the  maximum 
price  per  ton  ror  thirty  miles  should  In  no  case  be  exceeded  for  distances  less 
than  thirty  miles.  In  the  case  of  Smith  v.  Pitttburg,  etc.,  R.  Co.,  decided 
at  the  present  term  (38  Ohio  St.  17),  it  was  held  that  whether  the  rate  fixed 
by  the  company  for  distances  less  than  thirty  miles  was  reasonable  or  not 
was  a  question  of  fact  for  the  Jury,  to  be  determined  under  such  Instruc- 
tions by  the  court  as  the  circumstances  of  the  case  might  require;  and  It  was 
•aid  that  when  the  price  fixed  for  a  distance  less  than  thirty  miles  exceeds 
the  maximum  allowed  for  full  thirty  miles,  it  is  as  matter  of  law  unreasonable 
to  the  extent  of  the  excess.  We  must  therefore  hold  that  the  tariff  of  rates 
fixed  by  the  defendant  for  the  transportation  of  the  plaintiffs'  property  from 
their  furnaces  to  Portsmouth  is  unanthoriaed,  at  least  to  the  extent  of  the  dif- 
ference between  $2.86  and  $1.00  per  ton." 


Willis  v.  Morris. 

(a  Tax.  ue.) 

f/yaud  —  on  oompotUion  agreement. 

Where  a  debtor  has  procured  a  composition  from  all  his  creditors,  a  note  secretly 
glTon  by  him  to  one  of  them  for  the  balance  of  his  debt,  to  induce  him  to  join, 
la  Toid  for  fraud,  and  cannot  be  enforced. 

ACTION  on  notes.      The  head-note  states  the  point      Thi 
defendant  had  judgment  below. 


Willi*  *.  Morris. 
Mann  d  Baker,  for  appellants, 

BaUingar  A  Matt,  for  appellee. 

Walkeh,  P.  J.  Com.  App.  [Omitting  other  points.]  It  ii  as- 
signed as  error  that  "  the  defendant,  A.  L.  Morris,  by  first  amended 
original  answer,  alleged  fifty  per  cent  composition  with  his  creditors, 
and  secret  promise  to  pay  plaintiffs  in  full,  and  that  notes  sued  on 
were  given  to  plaintiffs  in  pursuance  of  this  promise  for  the  extra 
fifty  per  cent  above  the  composition  amount,  and  that  the  plaintiffs 
could  not  recover  on  the  notes,  as  they  were  a  fraud  on  himself  and 
all  his  creditors.  By  second  supplemental  petition  plaintiffs  demur- 
red to  this  answer  on  the  ground  that  Morris  could  not  be  heard 
to  defend  against  the  notes  on  the  ground  that  they  were  a  fraud 
on  his  creditors.  The  court  erred  in  overruling  this  demurrer, 
and  this  error  is  apparent  upon  the  record  by  the  judge's  conclu- 
sions of  law." 

The  cases  cited  by  appellants'  brief  do  not  support  the  abovs 
proposition,  and  mainly  have  application  to  the  effect  and  conse- 
quence as  to  executed  contracts  which  are  fraudulent  or  otherwise 
illegal,  or  as  to  the  effect  of  a  secret  fraudulent  preference  reserved 
to  one  of  a  debtor's  creditors  who  with  them  has  entered  into  a 
composition  of  their  debts  together  on  equal  terms. 

In  the  latter  case  it  is  held  that  the  debtor's  contract  with  the 
others  is  void.  Chuck  v.  Metritz,  %  Woods,  204.  The  other  esses 
cited  mainly  relate  to  the  doctrine  that  courts  will  not  relieve  where 
the  contract  has  been  executed  between  parties  mutually  .participat- 
ing in  a  fraud,  and  other  like  familiar  instances  of  the  application 
of  the  law  to  contracts  that  have  been  executed  in  fraud  or  against 
public  policy. 

The  proposition  contended  for  in  this  assignment  is  denied  & 
being  sound  law,  and  the  reverse  doctrine  is  held  by  the  antbori 
ties. 

"  It  is  generally  laid  down  that  a  person  can  set  up  in  defense  to 
an  action  upon  a  contract  that  the  contract  was  made  in  fraud  of 
creditors  or  others.  Nor  will  the  character  of  such  agreement  be 
changed  by  showing  that  the  claim  of  the  third  part?  whose  rights 
were  to  be  affected  by  it  was  also  fraudulent.  Hence  one  may 
show  that  a  note  made  by  him  was  executed  to  the  payee  and 
plaintiff  in  fraud  of  creditors  or  others.    *     *     *    An  undertaking 
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between  a  debtor  and  one  of  his  creditors  in  effecting  a  composition 
of  his  debts,  by  which  he  agrees  to  a  secret  preference  of  snob 
creditor,  renders  the  whole  composition  invalid;  and  the  debtor 
himself  can  plead  such  secret  agreement  in  an  action  npon  the 
contract  of  composition."  Bigelow  Frauds,  343,  343,  and  au- 
thorities there  cited.  See  also  1  Story  Eq.  Jur.,  §  378,  379  ;  Kerr 
Fraud,  214;  I  Add.  Oont,  §  364. 

The  case  of  Howe  v.  Litchfield,  3  Allen,  443,  is  a  case  the  facts  of 
which  are  quite  similar  to  those  in  this ;  it  may  be  deemed  precisely 
in  point,  and  it  holds  that  the  holder  of  the  note  given  to  him  by 
the  debtor  could  not  recover  on  it ;  that  it  was  invalid,  and  stood 
npon  no  higher  footing  than  if  the  note  had  been  given  to  induce 
the  creditor  to  whom  it  was  given  to  execute  the  agreement  of 
composition.    See  also  Harvey  v.  Sunt,  119  Mass.  283. 

In  accordance  with  the  maxim,  "ex  turpi  causa  non  oritur 
actio,"  "  nothing  is  better  settled  than  that,  in  regard  to  contracts 
which  are  entered  into  for  fraudulent  or  illegal  purposes,  the  law 
will  aid  neither  party  to  enforce  them  while  they  remain  executory, 
either  in  whole  or  in  part,  nor  when  executed,  will  it  aid  either 
party  to  place  himself  in  statu  quo  by  a  rescission,  but  will  in  both 
cases  leave  the  parties  where  it  finds  them."  7  Wait  Act  and  Def. 
69,  and  cases  cited 

It  is  clear  from  the  authorities  that  the  defense  set  up  by  the 
defendant  was  a  good  one,  and  that  he  was  entitled  to  interpose  it 
against  the  note  in  the  hands  of  the  plaintiffs. 

3d.  The  court  erred  in  concluding,  as  matter  of  law,  that  tha 
notes  were  "  tainted  with  the  fraud  of  the  secret  agreement  and  are 
not  recoverable  or  binding  on  the  defendant."  (a)  In  that  the  com- 
position was  only  an  agreement  between  Morris  and  his  creditors, 
and  not  between  creditors  interne,  {b}  In  that  composition  articles 
expressly  provided  that  Morris  was  only  required  to  get  a  majority 
of  his  creditors  to  agree  to  release  him  on  payment  of  fifty  per  cent, 
and  it  was  competent  by  its  terms  for  Morris  to  make  any  payment 
he  pleased  as  to  claims  of  any  one  of  his  creditors,  after  settling 
with  the  majority  of  his  creditors. 

To  the  first-named  objection  it  is  to  be  replied  that  the  plaintiffs 
and  the  defendant  were,  together  with  those  creditors  who  entered 
into  the  composition  agreement,  parties  to  it,  and  the  plaintiffs 
were  bound  to  the  exercise  of  good  faith  in  preserving  the  equality 
of  payment  of  the  debts  of  defendant  which  the  terms  of  the 
Vol.  LI  —  83 
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agreement  contemplated,  and  it  forbade  the  making  a  secret  under- 
standing in  derogation  of  it,  whereby  they  would  secure  a  greater  ad- 
vantage than  their  associates  would  obtain  under  the  composition. 

To  tho  second  ground  it  is  sufficient  to  say,  that  if  it  had  turned 
out  that  the  defendant,  under  the  agreement  entered  into  of  coin- 
position,  had  succeeded  iu  obtaining  a  majority  only,  and  not  the 
whole  of  his  creditors,  to  join  in  it,  as  the  secret  understand- 
ing was  entered  into  before,  and  was  carried  out  contemporane- 
ously with  the  signing  by  plaintiffs  of  said  composition  agree- 
ment, the  principles  of  law  which  we  have  seen  apply  to  the  sub- 
ject would  have  full  operation  and  effect  upon  the  validity  of  the 
contract,  which  contemplated  the  payment  of  plaintiffs  the  entire 
amount  of  their  debt,  regardless  of  whether  some  of  defendant'! 
creditors  saw  proper  to  join  iu  the  composition  or  not  It  would 
have  been  a  fraud  upon  the  creditors  who  did  join  in  it,  and  could 
not  be  upheld. 

The  composition  agreement  obligated  the  creditors  to  give  Horrii 
a  release  if  he  paid  them  fifty  per  cent  cash  within  twenty  days 
after  all  the  creditors  had  signed.  It  was  further  provided,  that  if 
Morris  could  not  obtain  the  consent  of  all  his  creditors  to  the  agree- 
ment, but  could  secure  the  consent  of  inch  a  majority  of  them  as 
would  enable  him  to  replevy  his  merchandise  against  those  refusing 
to  accept  the  compromise,  then  those  who  did  sign  bound  them- 
selves to  give  him  his  discharge  on  the  payment  of  the  fifty  per 
cent.  Those  who  may  have  entered  into  the  agreement  bound 
themselves,  in  connection  with  the  plaintiffs,  to  discharge  the  de- 
fendant on  the  condition  that  the  defendant  could  be  placed  in  a 
position  whereby  he  could  sufficiently  control  his  means,  by  reliev- 
ing his  goods  from  attachments,  as  would  enable  him  to  pay  * 
majority  of  consenting  creditors  fifty  cents  on  the  dollar,  to  each  of 
them.  They  were  all  bound  to  the  observance  of  the  terms  of  the 
agreement,  which  gave  them  all  alike  an  equal  participation  iu  the 
fruits  of  these  stipulations;  and  if  a  less  number  than  the  whole  of 
defendant's  creditors -entered  into  the  agreement,  the  plaintiffs  were 
not  less  bound  to  abstain  from  making  the  terms  which  they  did 
make  through  their  agent,  Farley.  In  point  of  fact,  all  the  cred- 
itors did  sign,  and  were  paid  the  fifty  per  cent. 

The  fourth  error  assigned  is  that  "  the  court  erred  iu  finding  that 
the  notes  were  tainted  with  fraud,  in  that  evidence  shows  that  the 
plaintiffs  were  amply  secured  at  the  time  they  recommended  other 
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creditors  to  accept  the  composition,  and  for  plaintiffs  to  get  more 
than  the  other  creditors  would  be  no  hardship  or  fraud  on  other 
creditors. " 

The  plaintiffs,  in  effect,  agreed  to  relinquish  the  security  they 
had  obtained  when  they  entered  into  the  agreement  of  composition, 
and  the  question  is  whether  the  agreement  that  was  entered  into 
by  all  the  parties  was  one  which  required  the  plaintiffs  to  accept 
fifty  per  cent  in  common  with  the  other  creditors.  Such  was  the 
agreement,  except  for  the  secret  understanding  had,  and  that  was 
a  fraud  upon  the  agreement  of  composition.  See  1  Dan.  Neg.  Inst., 
g  194;  Doughty  v.  Savage,  28  Oonn.  146. 

The  fifth  assigned  error  is  that  "  the  court  erred  in  holding  that 
the  notes  could  not  be  enforced  against  defendant,  in  that  evidence 
shows  that  the  notes  were  not  executed  until  after  all  the  creditors 
had  been  paid  the  fifty  per  cent  composition.  If  the  agreement  of 
plaintiffs  and  defendant,  that  defendant  should  pay  plaintiffs  fifty 
per  cent  more,  was  fraud  on  defendant's  other  creditors,  it  was 
because  it  was  in  the  nature  of  a  participation  of  plaintiffs  with  de- 
fendant in  the  proceeds  of  a  combination  by  plaintiffs  with  defend- 
ant against  defendant's  other  creditors,  and  the  notes  were  executed 
by  defendant  hi  adjustment  of  profits,  and  when  executed  became 
a  new,  subsequent  contract,  enforceable  by  law,  eren  if  plaintiffs 
oou]d  not  hare  compelled  defendant  to  have  paid  the  money  on  his 
oral  promise.*' 

The  consideration  of  the  notes  relates  back  to  the  time  when  the 
plaintiffs  and  defendant  stipulated  that  they  should  be  given;  and 
it  is  not  a  matter  of  importance  whether  they  were 'given,  if  in 
pursuance  of  that  secret  understanding,  before  or  after  the  payments 
made  to  the  creditors.  They  were  tainted  with  fraud,  and  their 
enforcement  being  executory,  the  ease  is  not  to  be  assimilated  to 
the  doctrine  that  parties  to  an  illegal  contract  may  hare  their  rights 
adjusted  as  to  the  proceeds  resulting  from  such  contract  after  it  hat 
been  executed  and  served  its  purpose.  The  cases  of  Pfeuffer  t. 
Mattby,  54  Tex.  466,  and  De  Leon  v.  Trmnrw,  49  Tex.  95;  B.  o., 
80  Am.  Rep.  101;  cited  in  appellant's  brief,  do  not  apply. 

The  erudite  written  argument  of  Mr.  Mann,  of  counsel  for  the 
appellants,  deserves  notice.  It  reviews  the  oases,  English  and 
American,  on  which,  as  he  nrges  it,  rested  the  doctrine  held  by 
Justice  Story  in  his  work  on  Equity  Jurisprudence,  and  by  Bigelow 
on  Fraud,  and  decided  cases  in  our  State  courts,  referring  especially 
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to  Gilvwur  v.  THompttm,  49  How.  Pr.  198;  Harvey  v.  Hunt,  supra; 
Bows  v.  Litchfield,  supra,  and  maintains  that  those  text- write™, 
and  those  court*  in  the  opinions  delivered  in  the  cases  referred  to, 
base  the  doctrine  of  the  invalidity  of  such  secret  preferences  given 
to  creditors  as  between  the  debtor  and  the  secretly  preferred  cred- 
itor, on  decisions  in  England  which  were  based  upon  what  was 
deemed  the  proper  construction  of  such  transactions  in  view  of  the 
operation  and  effect  to  be  given  to  bankrupt  and  insolvent  statutes 
then  in  force,'  as  distinguished  from  a  doctrine  of  legal  or  equitable 
jurisprudence  applicable  to  the  abstract  question. 

With  whatever  accuracy  of  analysis  and  refinement  of  learning 
the  history  of  the  line  of  decisions  referred  to  may  be  traced  in 
pursuing  adjudications  on  this  subject  back  to  early  sources,  we 
think  that  it  must  be  conceded  that  the  doctrine  as  it  is  now  held 
in  the  authorities  we  have  cited  is  now  at  all  events  well  and  firmly 
established  as  sound  law;  too  much  so  to  be  shaken,  especially  as  it 
ie  rested  by  the  courts  and  text-writers  of  the  highest  authority  on 
the  broadest  maxims  of  equity,  and  not  upon  the  more  limited  view 
of  adapting  its  application  to  subserve  the  integrity  of  particular 
bankrupt  statutes  or  insolvent  acts,  or  to  maintain  the  policy  of  the 
law  in  making  such  effective. 

Bigelow,  in  bis  treatise  on  Fraud,  342,  treating  of  the  voidnesa 
at  law  of  security  taken  by  a  creditor  who  is  a  party  to  a  composi- 
tion agreement  like  this,  for  the  residue  of  his  demand,  says  that  it 
is  thus  void  because  it  is  a  fraud;  a  fraud  on  the  rest  of  the  credi- 
tors. Citing  Jackson  v.  Davison,  4  Barn.  &  Aid.  C95;  Wells  v. 
Girling,  1  Brod.  &  B.  462;  Fag  v.  Fag,  121  Mass.  661;  Sternberg 
v.  Bowman,  103  Mass.  325.  And  he  adds,  that  "this  doctrine  was 
established  in  equity  before  it  was  recognized  by  courts  of  law,  and 
continues  in  force  there  notwithstanding  it  has  become  a  matter  of 
legal  cognizance."  Citing  Jachman  v.  Mitchell,  13  Ves.  Jr.  686; 
Oonstantein  v.  Blaehe,  1  Cox  Ch.  287;  Famoett  v.  Gee,  3  Anstr. 
910;  MiddUton  v.  Onslow,  1  P.  Wms.  768. 

Kerr  Frauds,  214,  216,  rests  the  doctrine  on  the  same  foot- 
ing —  the  equity  jurisdictional  head  of  fraud,  and  adds,  "  In  modem 
times,  the  same  rule  has  been  acted  on  at  law."  That  author  cites 
numerous  English  and  American  cases. 

We  conclude  upon  the  whole  case  that  there  is  no  error,  and  the 
judgment  ought  to  be  affirmed. 

Judgment  affl 
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Carrier—  statute  prohibiting  restriction  ofliabiiity- 

A  statute  forbidding  common  curriers  to  impose  restrictions  of  their  liability  It 
not  Infringed  by  a  provision  in  a  bill  of  lading  that  the  carrier  ahall  hare  the 
benefit  of  any  insurance  to  the  owner  on  the  freight 

ACTION  for  freight  destroyed  by  fire.     The  opinion  state*  the 
cam.    The  defendant  had  judgment  below. 

Davis  <S  Soviet,  for  appellant. 

BaUinger  £  Mott,  for  appellee. 

Willis,  0.  J.  The  important  question  in  this  ease  arises  oat  of 
the  provision  contained  in  the  bill  of  lading  executed  by  the  ap- 
pellees to  Z.  Manrey  &  Co.,  to  the  effect,  that  in  case  the  property 
was  destroyed,  the  carrier  liable  for  the  loss  should  have  the  fall 
benefit  of  any  insurance  effected  upon  or  on  account  of  said  property. 

The  question  is,  whether  or  not,  with  that  reservation  in  the  bill 
of  lading,  the  appellant,  in  whose  company  the  insurance  had  been 
effected,  can  recover  from  the  railroad  company  the  value  of  the 
cotton  destroyed  after  having  paid  the  same  to  the  shipper. 

It  is  a  conceded  fact  that  the  cotton  was  destroyed  by  fire,  and 
in  Buch  a  manner  as  would  not  have  excused  the  railroad  company 
at  common  law. 

It  appears  from  the  record  that  whilst  the  bill  of  lading  and  cer- 
tificate of  insurance  were  both  executed  on  the  same  day,  the  former 
was  prior  in  time,  for  the  certificate  of  insurance  describes  the  cot- 
ton as  having  been  already  shipped  by  the  railroad  company. 

Hence,  it  must  follow  that  the  appellant  was  affected  with  notice 
of  the  reservation  contained  in  the  bill  of  lading.  The  insurance 
company,  knowing  that  the  property  was  in  charge  of  the  railroad 
company  as  a  common  carrier  at  the  time,  is  chargeable  with  notice 
of  the  circumstances  of  the  contract  for  its  transportation,  entered 
into  between  the  carrier  and  the  shipper  of  the  cotton. 

This  being  the  case  the  insurance  company  must  be  held  to  have 
contracted  with  the  full  understanding  that  in  case  of  loss  of  the 
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ootton  whilst  in  charge  of  the  appellee,  and  that  loss  wa«  satisfied 
by  the  railroad  company,  the  latter  would  be  entitled  to  the  insur- 
ance money  due  npon  the  cotton,  unless  the  reservation  in  the  bill 
of  lading  was  such  as  could  not  be  made  and  was  therefore  void 
and  of  no  effect 

This  disposes  of  the  point  made  that  the  insurance  company, 
being  entitled  to  the  shipper" a  rights  and  remedies  against  the  car- 
rier, could  not  be  deprived  of  them  by  any  contract  between  the 
carrier  and  the  shipper  to  which  the  insurance  company  was  not 
a  party. 

The  insurance  company  had  no  rights  against  the  appellee  when 
the  bill  of  lading  was  signed  and  the  reservation  was  made;  but  on 
the  contrary  the  railroad  company  had  all  the  right  which  the  reser- 
vation could  give  it  as  against  the  appellant  company  at  the  time 
the  insurance  was  effected. 

If  therefore  the  question  depended  upon  the  right  of  two  parties 
to  interfere  with  the  contract  of  a  third,  by  an  agreement  be- 
tween themselves  alone,  we  should  be  compelled  to  hold  that  neither 
the  certificate  of  insurance,  nor  the  transfer  by  the  owner  of  the 
cotton  to  the  insurance  company,  was  of  any  avail,  as  against  the 
previous  contract  between  the  shipper  and  the  railroad  company. 

The  whole  question  therefore  turns  upon  the  right  of  the  appellee 
to  make  the  reservation  as  to  the  insurance  money  in  its  bill  of 
lading. 

This  right  is  questioned  on  the  ground  that  the  reservation  is  in 
effect  a  limiting  of  the  common-law  liability  of  a  carrier  for  the  loss 
of  goods  transported  by  him;  a  limitation  prohibited  by  the  statutes 
of  our  State. 

It  is  said  that  by  allowing  the  carrier  to  reimburse  himself  out  of 
the  insurance  money,  we  relieve  him  of  all  responsibility  and  per- 
mit him  to  deal  with  the  property  in  his  charge  as  carelessly  and 
negligently  as  he  pleases,  and  yet  save  him  from  accountability  in 
ease  of  its  loss. 

It  is  perhaps  true  that  the  carrier  is  enabled  by  such  contract  to 
indemnify  himself  for  any  money  he  may  pay  out  on  account  of  the 
loss  of  the  goods,  but  does  this  relieve  him  from  responsibility,  or 
limit  his  liability  in  the  least  ? 

To  an  action  of  the  shipper  for  the  value  of  the  goods  he  could 
not  successf  ally  plead  that  he  was  not  liable  because  of  the  insurance, 
and  that  the  shipper  must  look  to  the  insurance  company  for  com- 


GALVESTON  TERM,  1886.  ($3 

h  and  Fonlgii  Marine  Inrajmoe  Co.  v.  Quit,  C.  4  8.  P.  Hallway  Co. 


penaation.  It  would  be  no  defense  to  the  action,  and  the  carrier 
has  not  therefore  limited  his  liability  to  the  person  with  whom  he 
has  contracted. 

The  shipper  has  all  the  rights  and  remedies  against  the  carrier 
he  would  hare  possessed  had  no  such  reservation  been  made.  If 
the  goods  are  lost  from  other  causes  than  the  act  of  God  or  the  pub- 
lic enemy,  the  carrier  is  liable,  and  it  is  no  concern  of  the  owner  that 
after  the  loss  is  compensated  by  the  carrier,  the  latter  can  seek  re- 
imbursement at  the  hands  of  some  one  else. 

Bat  it  is  said  to  be  against  public  policy  to  allow  such  reservations 
in  the  bill  of  lading,  because  it  lessens  the  necessity  for  care  and 
diligence  on  the  part  of  a  railroad  company  in  reference  to  the  prop- 
erty in  its  charge  for  transportation. 

This  maybe  so  in  some  measure,  but  it  certainly  does  not  release 
the  company  from  liability,  or  place  them  in  the  same  position  as  if 
they  had  contracted  that  they  should  not  be  liable  either  in  whole 
or  in  part  for  the  loss  of  the  goods,  unless  they  would  be  ao  liable 
at  common  law. 

There  is  a  great  difference  between  contracting  for  a  limit  of 
'  common-law  liability  and  contracting  to  be  fully  liable  as  at  com- 
mon law,  but  to  have  the  privilege  of  indemnifying  against  loss  by 
reason  of  such  liability. 

Besides,  the  owner  does  not  bind  himself  to  insure,  or  to  do  any- 
thing which  will  result  in  benefit  to  the  carrier.  "  There  is  there- 
fore no  contract  of  exemption  against  liability  for  loss  by  negligence, 
no  agreement  that  the  carrier  shall  be  indemnified,  bnt  the  contract 
simply  is,  that  in  the  contingency  of  insurance,  a  uonseqnent  benefit 
will  in  case  of  lose  result  to  the  carrier."  Rintoul  v.  N.  Y.  Cent. 
&  H.  R.  R.  Co.,  16  Am.  4  Eng.  By.  Cas.  114. 

The  carrier  has  the  right  to  insure  the  goods  in  his  charge  by  a 
contract  made  directly  with  the  insurance  company,  and  this  he 
may  do  to  the  extent  of  their  fall  value.  Fland.Ins.  380;  May  Ins. 
80;  Lawson  Gont.  of  Oarr.  391,  392;  Hutch.  Carr.,  §  2129;  Van 
Jiotta  v.  Inntrance  Co.,  %  Sandf.  490;  Insurance  Co.  v,  Calebs,  20 
S.  Y.  177. 

This  ia  npon  the  principle  "  that  every  person  who  wonld  be  liable 
in  the  event  of  the  loss  of  the  property  may  effect  an  insurance  for 
his  own  protection."    Hutch.  Oarr.,  §  429. 

The  carrier  needs  no  protection  against  losses  for  which  he  is  not 
liable  under  his  contract  with  the  shipper,  and  if  not  allowed  to- 
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insure  against  those  for  which  he  ia  liable,  the  policy  of  insurance 
is  of  no  use  as  a  protection  to  himself. 

It  ia  clear  that  if  the  want  of  power  in  a  carrier  to  limit  big  com- 
mon-law liability  deprives  him  of  his  right  to  indemnify  himself 
against  loss,  he  cannot  contract  for  such  indemnity  directly  with  an 
insurance  company  any  more  than  he  could  through  his  agreement 
with  the  owner  of  the  property. 

If  we  look  to  the  effect  or  result  of  the  two  contracts  we  find 
that  the  carrier's  liability  is  restricted  as  much  by  the  one  as  by  the 
other,  and  if  the  one  is  against  public  policy  the  other  is  also.  II 
there  be  any  difference  it  is  restricted  to  a  greater  degree  by  the 
contract  made  by  the  carrier  with  the  insurance  company.  That 
positively  indemnifies  him  against  loss;  the  other  indemnifies  only 
upon  the  happening  of  a  contingency. 

But  the  right  of  the  carrier  to  make  a  direct  contract  of  insurance 
is  one  long  recognized,  and  that  even  against  his  own  negligence. 
We  think  it  equally  his  right  to  stipulate  for  the  insurance  effected 
by  the  shipper.     Lawson  Cont.  of  Oarr.  383. 

When  a  railroad  oompany,  as  in  the  present  instance,  pursues  the 
latter  course,  and  the  owner  insures,  and  a  loss  covered  by  the  policy 
and  the  bill  of  lading  occurs,  the  railroad  company  stands  substan- 
tially in  the  same  position  toward  the  shipper  and  the  insurance  com- 
pany as  if  it  had  insured  by  direct  contract  The  rai  lroad  company  is 
primarily  liable  to  the  owner  of  the  goods  for  their  value  if  destroyed. 
The  insurance  oompany  is  also  liable  to  the  owner  to  the  extent  of 
the  loss  covered  by  the  policy  in  trust  for  the  benefit  of  the  carrier. 

The  owner  has  a  right  of  action  for  the  value  of  his  property 
either  against  the  railroad  company  or  against  the  insurer. 

We  have  seen  that  the  fact  that  the  carrier  has  a  right  to  reim- 
burse himself  from  a  third  party  for  losses  under  the  bill  of  lading 
forms  no  defense  to  an  action  against  him  by  the  shipper.  He  must 
pay  the  value  of  the  property  destroyed  and  then  bring  snit  against 
the  party  liable  to  him  nnder  the  contract  of  insurance.  This  is  the 
case  whether  the  carrier  has  insured  or  has  received  the  benefit  of 
the  insurance  obtained  by  the  owner — especially  under  our  system 
of  jurisprudence,  where  suits  may  be  prosecuted  in  the  name  of  the 
true  or  equitable  owner  of  the  cause  of  action. 

But  if  the  insured  proceeds  first  against  the  insurer  and  recover! 
under  the  policy,  or  it  is  paid  by  the  latter  without  suit,  can  he  then 
bring  suit  upon  the  bill  of  lading  against  Ihe  carrier  ? 
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A  complete  answer  to  each  a  suit,  although  brought  for  the  benefit 
of  the  insurer,  would  be  the  reservation  contained  in  the  bill  of 
lading  to  which  the  plaintiff  was  a  party.  To  recover  the  value  of 
the  property  destroyed  and  appropriate  it  to  the  insurance  company 
would  be  in  direct  violation  of  that  stipulation,  and  the  suit  brought 
directly  by  the  insurer  is  in  no  better  condition. 

The  right  to  insert  such  a  stipulation  as  the  present  in  a  bill  of 
lading  is  universally  admitted,  or  denied,  if  at  all,  only  on  the 
ground  of  the  supposed  effect  it  has  of  restricting  the  common-law 
liability  of  a  carrier.  This,  as  we  have  shown,  in  our  view  is  not 
the  effect  of  the  reservation.  If  it  is  a  legal  stipulation  it  must  have 
some  effect;  and  if  it  does  not  protect  the  carrier  against  losses 
which  he  must  make  good  under  the  bill  of  lading,  it  is  entirely 
nugatory. 

The  right  of  the  insurance  company  to  recover  against  the  railroad 
company,  if  it  existed  at  all,  was  the  result  of  an  equitable  subroga- 
tion to  the  remedy  of  the  owner  of  the  cotton  against  the  carrier,  and 
of  the  assignment  made  subsequent  to  his  loss.  But  the  assignment 
was  worthless,  as  it  was  made  in  privity  and  subordination  to  the 
previous  stipulation  placed  in  the  bill  of  lading;  and  the  subroga- 
tion was  of  no  avail,  as  no  one  can  become  subrogated  to  a  right 
which  the  party,  originally  possessing  that  right,  had  previously 
contracted  should  not  be  enforced. 

The  question  is  of  the  first  impression  in  Texas,  and  as  controlled 
by  a  statute  similar  to  our  own  upon  the  subject  of  common  carriers, 
has  perhaps  never  received  the  adjudication  of  a  court  of  last  resort. 
800  80  -N.  T.  It  has  however  in  two  or  three  instances  been  passed 
upon,  and  in  accordance  with  our  own  views,  by  courts  of  eminent 
learning,  to  whose  opinions  great  deference  is  due.  Carstaira  v. 
Inmtranct  Co.,  16  Am.  &  Eng.  By.  Cas.  142;  Rintoul  v.  Railroad 
Co.,  16  Am.  &  Eng.  Ry.  Gas.  144;  Inturanoe  Co.  v.  Railroad  Co., 
Lawson  Coat  of  Oarr.  388. 

We  think  that  the  court  did  not  err  in  rendering  judgment  in 
favor  of  the  defendant  below,  and  that  judgment  is  affirmed. 

Judgment  affirmed. 
Tot.  LI  —  84 
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landa  were  deeded  to  a  Catholic  Mahop,  hie  Buoceeeora  and  MUgM,  far  the 
purpose  of  "  erecting  thereon  a  Roman  Catholic  church  and  other  building* 
pertaining  thereto,  or  to  be  exchanged  therefor  or  need  in  the  purchase  oi 
other  property  in  the  town."  Having  built  a  church  on  part  of  the  land, 
held,  that  he  might  eell  the  rest  to  pay  a  debt  incurred  in  the  erection. 

SUIT  to  set  «side  conveyance.     The  opinion  states  the  case.    The 
defendant  had  judgment  bel&w. 

A.  J.  Harvey  and  H.  M.  Brown,  for  appellants. 

T.  L.  Setae,  for  appellees. 

Waits,  J.  Com.  App.  Evidently  the  real  intention  in  pro- 
curing the  conveyance  to  he  made  to  Bishop  Dubois  was  to  aeonre  a 
church  at  Hempstead,  in  which  the  Soman  Catholics  there  residing 
might  worship  at  will. 

That  purpose  is  fully  shown  by  the  following  recitals  contained  in 
the  conveyance,  viz.:  "To  have  and  to  hold  unto  him,  the  said 
Claudius  M.  Dubois,  for  the  use  aforesaid,  and  his  snooeaaors  and 
his  or  their  assigns,  forever.  It  is  hereby  declared  that  the  premise* 
herein  described  are  granted  the  said  Claudius  M.  Dubois  for  the 
purpose  of  erecting  theron  a  Roman  Catholic  church,  and  other 
buildings  pertaining  thereto,  or  to  be  exchanged  for  or  used  in  the 
purchase  of  other  property  in  the  town  of  Hempstead  for  said  pur- 
pose." 

It  is  a  matter  of  historical  and  common  knowledge,  that  the  form 
of  government  in  the  Roman  Catholic  church  is  an  episcopacy,  and 
in  which  the  diocesan  bishops  possess  enlarged  powers,  respecting 
the  temporal  aa  well  as  the  spiritual  affairs  of  the  church,  in  their 
respective  diocese.  Bonv.  Law  Diet.,  word  "  Bpiscopus '*;  8an 
Antonio  v.  Odin,  18  Tex.  644. 

Under  the  terms  of  the  conveyance  the  bishop  would  have  the 
right  to  exchange  the  lots  described  for  other  property  situated  in 
the  town  of  Hempstead,  upon  which  to  have  the  church  erected. 
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This  power  wm  vested  in  the  bishop  by  the  con  veyanoe,  and  the  ex- 
ercise of  which  was  not  dependent  upon  the  conenrrence  of  the 
Rimmn  Catholics  residing  at  Hempstead.  Bat  by  virtue  of  his  office 
and  the  terms  of  his  deed,  he  alone  was  to  judge  of  the  necessity 
or  expediency  of  making  such  exchange.  Suppose  then,  that  the 
bishop  had  exchanged  these  for  other  lots  situated  in  the  town, 
and  in  that  exchange  had  received,  as  the  difference  in  value,  money 
sufficient  to  erect  a  church  upon  that  secured  by  the  exchange,  we 
apprehend  that  no  one  would  insist  that  he  could  not  have  rightfully 
applied  the  money  to  that  purpose.  The  exchange  being  expressly 
authorized,  the  other  would  follow  as  incidental  to  that,  and  its  ex- 
ercise would  be  appropriate  in  the  proper  execution  of  the  trust. 
And  if  in  the  judgment  of  the  bishop  it  has  become  neoessary  to 
dispose  of  a  portion  of  the  property  conveyed,  so  as  to  enable  him 
to  raise  means  with  which  to  erect  a  church  on  what  remained,  it  is 
believed  that  he  would  be  authorized  to  do  so,  provided  a  sufficiency 
of  the  property  was  retained  to  subserve  the  original  and  primary 
object  of  the  grant. 

Obviously  the  real  purpose  was  to  secure  a  church  building  in 
which  the  Soman  Catholics  might  worship  according  to  their  own 
methods.  And  in  securing  that  object  it  was  intended  that  much 
should  be  left  to  the  discretion  of  the  bishop,  who,  as  head  of  the 
church  in  the  diocese,  had  the  neoessary  power,  as  supplemented  by 
the  conveyance,  to  manage  the  property  in  such  manner  as  his 
judgment  might  approve  as  the  best  in  securing  the  object  intended, 
and  in  promoting  the  welfare  of  the  church  at  Hempstead. 

It  appears,  that  at  the  instance  of  the  bishop,  Alsbury  had  erected 
die  church  upon  the  property  and  inclosed  the  same,  including  four 
of  the  lots,  and  that  for  this  work  the  church  was  indebted  to  him 
in  the  sum  of  8294.29,  and  was  not  able  to  pay  it.  Therefore,  to 
settle  that  debt,  the  bishop  conveyed  the  six  lots  in  controversy  to 
Mrs.  Alsbury. 

None  of  these  are  included  in  the  church  inclosnre,  nor  is  it  made 
to  appear  that  these  lots,  or  any  part  of  them,  are  in  any  way  nec- 
essary to  the  fullest  enjoyment  of  the  church  privileges  intended  to 
have  been  secured  by  the  grant. 

There  is  no  pretense  but  that  Alsbury*B  claim  was  just,  and  might 
have  been  pnt  into  judgment.  And  there  is  no  reason  shown  why 
the  whole  of  the  church  property  might  not  have  been  subjected  to 
its  payment 
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Then  to  avoid  such  lose,  and  to  secure  the  church  building  and 
enough  of  the  land  upon  which  it  was  situated  to  fully  answer  the 
conveniences  and  necessities  of  the  worshippers,  it  would  seem  to 
follow  that  the  bishop  had  the  power  to  make  the  conveyance.  It 
does  not  appear  that  any  one  was  injured  thereby;  on  the  contrary 
it  seems  that  the  church  community  was  benefited  by  that  arrange- 
ment. 

At  the  time  the  six  lots  were  conveyed  to  Mrs.  Alsbury  they  were 
of  the  value  of  about  $30  each,  bat  by  reason  of  improvements 
placed  thereon  by  Alsbury  they  were  greatly  enhanced  in  value  at 
the  time  this  suit  was  brought. 

Having  carefully  examined  the  record,  we  conclude  that  there  is 
no  error  in  the  judgment,  and  that  it  ought  to  be  affirmed. 

Judgment  affirmed. 


Btjctalo  Bayou  Ship  Canal  Uohpant  t.  Dow. 
(■Tax.  m.) 


Where  a  public  ship  canal  Is  of  such  a  character  aa  to  require  toga  to  propel 
Towels  through  it,  the  wrongful  refusal  of  the  owners  of  the  canal  to  admit 
a  tag,  whereby  injury  results  to  the  owner  of  a  vessel,  Is  such  a  proximate 
cause  of  damage  as  will  j  notify  a  recovery  by  the  owner  of  the  vessel. 

ACTION  for   damages.     The  opinion  states  the  point.    The 
plaintiff  had  judgment  below. 

Hutcheton  o5  Oarrington,  for  appellant. 

Stewart  &  Breaker,  for  appellees. 

Walker,  F.  J.  Com.  App.  [Omitting  other  points.]  It  is 
assigned  as  error  that  the  court  erred  in  refusing  to  give  defendants 
instruction  to  the  effect  "  that  the  refusal  by  defendant  to  permit 
Dullahau,  with  the  tug  Protection,  to  use  its  channel  (if  yon  And 
that  each  was  the  case),  furnished  no  cause  of  action  to  the 
plaintiffs,  but  was  a  matter  personal  to  said  Dullahan  himself,  unless, 
at  the  time  of  such  refusal,  said  tug  was  owned  by  plaintiffs,  or 
then  held  and  controlled  by  them  ;  and  such  holding  and  control 
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most  have  been  other  than  a  mere  personal  contract  with  said 
Dallahan  to  tow  vessels  for  them,  and  to  lighter  the  Hunter  for 
them." 

This  proposition  involves  the  application  of  the  law  as  to  imme- 
diate and  consequential  damages.  It  is  elementary  that  where  the 
damage  resulting  from  the  act  of  another  is  too  remote,  or  in  other 
words,  flows  not  naturally,  legally  and  with  sufficient  directness  from 
the  alleged  injury,  the  plaintiff  will  not  be  entitled  to  recover  dam- 
ages. 2  Wait  Act.  &  Def.  440.  The  question  here  is,  are  the 
damages,  under  the  facts  of  this  case,  too  remote  to  entitle  the 
plaintiffs  to  complain,  even  though  Dallahan  might  be  entitled  to 
maintain  an  action  therefor? 

The  relation  which-  the  plaintiffs  and  the  defendant  occupied  to 
the  subject  matter  out  of  which  arises  the  damage  must,  we 
think,  enter  as  an  important  element  in  determining  the  question 
presented. 

This  water  channel  or  out,  owned  and  controlled  by  defendant 
under  its  charter  from  the  State,  was  a  publio  highway  for  vessels, 
beyond  question  ;  and  as  such  the  owners  of  all  vessels  had  a  right 
to  regard  and  to  treat  it,  using  it  at  their  pleasure,  subject  to  the 
lawful  conditions  imposed  upon  them  therefor.  A  toll-bridge, 
built  in  pursuance  of  an  act  of  the  legislature,  is  a  public  highway. 
Thompson  v.  Matthews,  %  Edw.  212.  Manifestly  this  ship  channel 
was  so,  too. 

The  plaintiffs  had  the  right  therefore,  to  employ  vessels,  load 
them,  and  engage  all  necessary  employees  with  their  tags  and 
lighters,  relying  upon  the  duty  of  the  defendant  to  permit  their 
vessel  thus  freighted,  with  its  attending  convoy  of  tug-boats  and 
lighters,  to  pass  through  the  channel  unobstructed  on  the  payment 
of  the  legal  charges.  Such  privity  of  relation  and  status  as  this  ex- 
isted between  the  defendant  and  the  plaintiffs,  as  it  did  to  all  ship- 
pers by  vessels  desiring  to  use  the  channel. 

If  the  defendant  contravenes  his  duty  thus  to  allow  the  plaintiffs 
to  use  this  public  highway  by  virtually  obstructing  it,  without  law- 
ful excuse,  the  damage  thus  caused  is  proximate  and  direct,  as  con- 
tra-distinguished from  a  damage  that  is  remote  and  consequential 
and  indirectly  ensues  by  reason  of  an  incidental  wrong  which  in  the 
same  transaction  may  have  resulted  to  a  third  party.  The  defend- 
ant's act  in  refusing  to  allow  the  vessel  of  Dullahan  to  pass  through 
is  the  proximate  cause  of  plaintiffs'  damage;  it  was  the  act  whereby 
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the  plaintiffs'  vessel  was  delayed.  The  nature  of  the  channel  ii 
each  that  it  seems  to  contemplate  the  necessity  of  the  agency  of 
tugs  to  carry  vessels  through  it,  and  if  the  tug  is  refused  admittance 
it  is  in  effect  a  barrier  to  the  entrance  of  the  plaintiffs'  vessel.  Snch 
refusal  of  the  tag  is  not  an  act  that  indirectly  and  consequentially 
has  the  effect  in  a  collateral  way  to  result  in  plaintiffs'  inability  to 
pass  their  vessel  through,  bnt  operates  immediately  and  directly 
to  that  result.  The  tug  is  the  propelling  power  of  the  plaintiffs' 
laden  vessel  —  a  part  of  it  as  it  were, —  and  to  refuse  entrance  to  the 
tug  is  to  deny  the  plaintiffs'  right  of  use  of  the  highway  in 
question.  The  act  therefore  thus  causing  the  injury  is  the  direct 
natural  cause  of  the  damage,  which  flows  immediately  from  it  as  a 
result. 

The  brief  of  appellants'  counsel  cites  in  support  of  this  assigned 
ground  of  error,  1  Sutherland  Dam.  55,  where  it  is  laid  down 
that  "  where  the  plaintiff  sustains  injury  from  the  defendant's  con- 
duct to  a  third  person,  it  is  too  remote,  if  the  plaintiff  sustains  no 
other  than  a  contract  relation  to  such  third  person,  oris  under  con- 
tract obligation  on  his  account,  and  the  injury  consists  only  in 
impairing  the  ability  or  inclination  of  such  third  person  to  perform 
his  part,  or  increasing  the  plaintiff's  expense  or  labor  of  fulfilling 
such  contract,  unless  the  wrongful  act  is  willful  for  that  purpose.'' 
The  correctness  of  this  doctrine  is  not  questioned  in  the  view  we 
have  taken.  We  conceive  that  this  case  does  not  rest  nor  depend 
upon  the  idea  of  damages  incidentally  resulting  to  plaintiffs  by  rea- 
son merely  of  any  supposed  injury  the  defendant  may  have  con- 
mitted  on  Dnllahan,  bnt  are  so  far  independent  of  it  that  the  injury 
supposed  is  a  direct  one  to  plaintiffs,  although  Dnllahan  may  hare 
been  the  medium  through  which  it  was  inflicted,  and  even  though 
he  may  have  been  a  victim  or  subject  of  the  same  wrong. 

The  fifth  and  ninth  assigned  errors  are  submitted  in  connection 
in  the  brief  of  appellants'  counsel,  and  are  as  follows: 

5.  "The  court  erred  in  refusing  the  special  charge  No.  3  asked 
by  the  defendant,  to  the  effect,  that  under  the  facts  of  this  case,  the 
damage,  if  any,  paid  by  plaintiffs  to  the  schooner  Hunter,  and  the 
lighterage  paid  by  them,  if  any,  were  elements  of  damage  too  re- 
mote from  defendant  to  render  it  liable." 

9.  "  The  verdict  and  judgment  are  unsupported  by  the  testimony, 
in  this,  that  the  damage  to  plaintiffs  is  too  remotely  connected  by 
the  testimony,  with  the  defendant,  or  any  acts  done  by  it,  to  warrant 
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a  finding  against  it  in  plaintiffs'  favor,  although  the  damage  claimed 
to  have  been  suffered  by  plaintiffs  may  be  the  direct  result  of  the 
delay  occasioned  by  the  stoppage  of  the  coal  schooner  Hunter  in 
Galveston  bay  near  Red  Bluff;  the  circumstances  and  contingent 
cies  intervening  between  this  stoppage  of  the  Hunter,  and  any  acts 
of  the  defendants  to  or  touching  plaintiffs  or  said  delay,  are  too 
many  and  too  uncertain  to  warrant  a  recovery  against  the  de- 
fendant." 

It  may  be  conceded  that  there  was  evidence  in  behalf  of  the 
defendant,  which,  if  accepted  by  the  jury  as  satisfactory  proof  of 
the  existence  of  facts  of  a  character  which  rendered  it  a  matter  of 
speculation  and  doubt,  if  not,  indeed,  even  wholly  impracticable,  to 
have  taken  the  schooner  Huoter  through  the  ship  channel  irrespect- 
ive of  the  defendant's  action  in  causing  the  delay  by  refusing 
admittance  to  the  tug  Protection,  would  have  made  a  case  for  the 
defendant  of  damages  too  conjectural  and  speculative  to  have  en- 
titled the  plaintiffs  to  recover.  But  there  was  counter  evidence  on 
that  subject,  which,  although  conflicting  with  the  evidence  just 
referred  to,  may  have  satisfied  the  jury  to  the  reverse  conclusion, 
showing  that  the  vessel  in  question  could  and  would  have  been 
carried  through  the  channel  but  for  the  defendant's  refusal  com- 
plained ol 

Dullahan  testified  that  he  left  the  Hunter  about  twenty-five  miles 
from  the  defendant's  channel  or  cnt  across  Morgan's  point;  that  it 
was  necessary  to  stop  her  there  on  account  of  a  norther  then  blow- 
ing, which  has  the  effect,  by  blowing  the  water  out  of  the  bay,  to 
render  it,  consequently,  shallow.  The  succeeding  day  the  Hunter 
was  left  by  him  aground.  He  passed  through  the  channel  with  his 
tug,  the  Protection,  under  the  protest  of  Spann,  defendant's  agent, 
who  demanded  payment  of  his  account  as  the  condition  of  being  al- 
lowed to  pass.  After  unloading  the  barges  at  Harrisburg,  he  re- 
turned on  the  night  of  the  27th  of  February,  on  his  way  to  the 
Hunter,  and  the  same  refusal  was  made  on  the  same  conditions  as 
before,  and  the  passage  having  been  by  defendant  successfully 
blockaded  with  a  barge  and  a  chain  across  the  channel,  he  was  un- 
able to  pass  through,  and  he  stated  that  owing  to  this  he  was 
unable  to  get  down  to  the  Hunter  to  tow  her  up.  The  barges  Ark 
and  Hard  Times  proceeded  to  make  their  trip  to  the  Hunter  by 
sailing  around  by  Clapper's  bar  without  going  through  the  ohannel, 
loading  from   the  Hunter,  and .  transferring  the  loads  thus   ob- 
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tuned  to  Harrisbnrg  by  the  same  route.  Witness  stated  that,  his 
tug,  the  Protection,  could  not  go  around  by  Clapper's  bar  except 
on  a  very  high  tide,  and  oould  not  have  done  so  on  that  occasion. 
That  the  mean  depth  of  the  water  from  where  he  left  the  Hunter  to 
the  Morgan's  point  oat  is  about  ten  feet;  that  the  Hunter  drew 
about  ten  and  a  half,  bnt  she  could  have  been  easily  sufficiently 
lightered,  if  necessary,  to  pall  her  through,  the  norther  that  had 
been  blowing  having  ceased.  That  if  he  had  been  allowed  to  have 
gone  down  and  brought  the  Hunter  up,  he  could  have  saved  at  least 
ten  days'  time,  and  the  cost  of  the  second  trips  of  the  Ark  and  the 
Hard  Times,  $85  and  WO.  , 

Witness  Booker,  the  captain  of  the  Ark,  testified  that  on  the 
return  of  the  Ark  from  Harrisbnrg  to  the  Hunter,  she  was  found  in 
the  channel  (bay  channel)  and  afloat;  on  the  28th  of  February  a  vessel 
of  her  draught  oould  not  be  got  oat  of  the  channel.  He  stated  that 
the  Hunter  could  have  been  pulled  to  the  cut  and  to  Harrisburg  in 
about  two  days.  That  Dullahan  and  himself  sounded  the  channel 
on  Sunday,  the  25th  of  February,  after  they  left  the  Hunter,  and 
found  about  nine  and  a  half  feet  of  water  in  shallowest  places.  That 
Dnllahan  could  have  got  the  Hunter  to  Harrisbnrg  within  two- 
days;  could  have  unloaded  in  two  and  a  half  days,  and  she  could 
have  gone  back  to  Galveston  in  one  day.  That  the  Hunter  could 
not  have  sailed  through  the  out,  but  would  have  to  be  towed 
through.  Witness  thinks  the  Hunter  was  delayed  about  ten  days 
in  consequence  of  the  refusal  to  allow  the  Protection  to  go  through 
the  cat.  States  that  the  channel  around  by  Clopper's  bar  has  only 
about  four  or  fonr  and  a  half  feet  of  water  in  it 

There  was  full  and  explicit  evidence  in  behalf  of  defendant  to 
show  that  it  was  impracticable,  from  the  relative  draught  of  the 
vessel,  compared  with  the  shallowness  of  the  bay  channel,  for  the 
Hunter  to  have  been  gotten  through.  The  jury  have  adopted,  ir. 
effect,  the  conclusions  resulting  from  the  evidence  in  behalf  of  the 
plaintiffs,  we  think  that  it  showed  a  case  for  damages  as  being  not 
too  remote.  If  the  Hunter  could  hare  been  brought  to  the  ship 
channel,  the  cost  and  expense  of  lighterage,  and  the  incident  cost 
and  expense  of  the  delay  of  the  vessel,  was  proximately  caused  by 
the  refusal  to  allow  the  tug  to  pass  through  to  her  and  to  tow  her 
through  to  Harrisbnrg. 

The  rule  is  that "  the  defendant's  misconduct  must  be  the  efficient 
cause,  and  the  injury  which  follows  must  be  such  as  ought  to  have 
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been  foreseen  as  a  probable  consequence  in  the  light  of  surrounding 
ciroumatancee."  1  Sath.  Dam.  48.  We  think  the  case  falla  prop- 
erly nnder  the  discrimination  indicated  by  the  rule.  The  damage 
reeolted  from  the  act  of  the  defendant  according  to  the  ordinary 
coarse  of  events,  and  was  a  proximate  result  from  a  sufficient  cause. 
Cooley  Torts,  69. 

The  oases  cited  by  appellants'  counsel  (Marble  v.  Worcester,  4 
Gray,  395;  Vedder  v.  Hiidreth,  2  Wis.  427;  Daniels  v.  Batiantine, 
23  Ohio  St.  532;  a.  c,  13  Am.  Rep.  264;  Denny  r.  N.  Y.  0.  R.  Co., 
13  Gray,  481),  do  not  militate  with  oar  view  as  we  have  expressed 
it.  In  certain  of  the  cases  cited  the  cause  of  damage  relied  on  was 
delay  unnecessarily  experienced  in  the  coarse  of  a  voyage,  bat  for 
the  occurrence  of  which  the  injury  would  not  have  been  sustained 
by  reason  of  a  storm  which  overtook  the  vessel.  In  another  of  the 
cases  the  negligent  delay  of  a  railroad  company  in  transporting 
goods  occasioned  injury  to  them  by  reason  of  a  flood  while  they 
were  in  the  railroad's  depot,  to  which  accident  they  would  not  have 
been  exposed  bnt  for  the  delay.  In  both  cases  it  was  held  that  the 
delay  was  a  cause  too  remote  on  which  to  found  a  claim  for 
damages;  that  the  proximate  cause  was  the  storm  in  the  one  case, 
and  the  flood  in  the  other.  The  other  cases  cited  are  equally  as 
plainly  distinguishable  from  this  as  are  the  two  cases  just  quoted, 
vis.,  Denny  v.  N.  C.  R.  Co.,  and  Daniels  v.  BaUantine,  supra. 

The  true  rule  on  this  question  is  well  discussed  and  stated  in  the 
case  of  Fairbanks  v.  Kerr,  70  Penn.  St.  86;  a  c,  10  Am.  Eep. 
664.  The  doctrine  there  laid  down  was,  that  as  a  general  rule,  one 
is  answerable  for  the  consequences  of  his  fault  only  so  far  as  they 
are  natural  and  proximate,  and  may  therefore  be  foreseen  by  ordi- 
nary forecast;  not  for  those  arising  from  a  conjunction  of  his  fault 
with  circumstances  of  an  extraordinary  nature.  Its  application 
arose  on  the  case  where  a  man  mounted  a  pile  of  flagstones  in  a 
street  to  make  a  public  speech;  a  crowd  of  hearers  gathered  about 
him,  some  of  whom  also  got  on  the  stones  and  broke  them;  and  it 
was  held,  that  although  it  was  not  a  legal  conclusion  that  the 
speaker  was  liable  for  the  breaking  of  the  stone  by  the  by-standers, 
yet  that  it  was  a  question  for  the  jury  whether  the  defendant's 
making  the  speech  in  the  street  was  the  proximate  or  remote  cause 
of  the  injury.  The  question,  remarked  the  court  in  the  opinion, 
was  a  tact  dependent  on  all  the  circumstances.  Applying  this  rale 
to  this  case,  it  is  apparent,  we  think,  that  the  natural  and  proxi- 
Vcx.  1,1  —85 
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mate  result  of  refusing  the  tug  Protection  to  pass  through  to  the 
schooner  Hunter  was  to  cause  the  detention  of  the  latter,  and  to 
induce  the  necessity  of  discharging  her  load,  by  means  of  lighten 
used  for  that  purpose. 

There  is  evidence  in  the  case  to  show  that  Atkinson,  defendant's 
superintendent,  under  whose  orders  Dallahan's  tug  was  refused 
passage  through,  knew  that  Dallahan  had  been  employed  by  the 
plaintiffs  to  tow  the  Hunter  up  to  Harrisburg;  that  he  himself 
wanted  to  obtain  that  job  for  his  company,  and  that  he  depreciated 
Dallahan  to  the  plaintiffs  in  his  attempted  negotiations  to  get  the 
contract,  as  being  an  unreliable  man,  and  threatened  that  he  would 
"tie  up  Dullahan's  tug."  (Atkinson  however  disclaimed  on  the 
stand  having  made  such  a  threat. )  This  evidence  tends  to  show  that 
the  defendant's  refusal  of  Dullahan  was  made  with  a  knowledge  of 
the  fact  that  the  tug  was  attempting  to  pass  through  to  the  Hunter 
with  a  view  of  towing  her  to  her  destination.  If  the  defendant  thus 
knew  that  fact,  it  is  obvious,  from  the  exercise  of  ordinary  forecast, 
that  the  probable  and  immediate  consequence  would  be  the  delay  of 
the  Hunter,  and  the  necessity  of  lightering  her  unless  the  Hunter 
might  otherwise  be  brought  through  the  channel  than  by  the  agencj 
of  the  Protection.  No  other  means  to  accomplish  that  purpose 
appear  from  the  evidence  to  have  been  within  the  control  of  the 
plaintiffs;  neither  the  Protection  nor  the  Hunter  could  pass  around 
*  by  Clapper's  bar  for  want  of  sufficient  water,  and  all  that  was  left 
as  an  alternative  was  to  seek  for  and  obtain  another  tug,  or  else  for 
the  Protection  to  comply  with  defendant's  condition  of  paying  over 
$100.  The  schooners  Ark  and  Hard  Times  were  at  command, 
and  they  were  used  at  once  to  relieve  the  Hunter  from  her  loading, 
and  it  does  not  appear  that  there  was  any  cheaper  or  more  expe 
ditious  manner  to  be  adopted  for  meeting  the  exigency  than  that 
which  was  acted  on. 

Under  these  circumstances  the  defendant  would  be  held  to  have 
had  reason  to  have  contemplated  that  snoh  damages  would  ensue  to 
the  plaintiffs  as  did  follow  from  the  refusal  to  allow  the  tug  Protec- 
tion to  pass  through  its  channel  on  its  way  to  the  Hunter.  The 
defendant's  liability  grows  out  of  its  implied  contract  toward  the 
|  plaintiffs  as  controlling  a  public  highway  by  water  for  the  use  of 

vessels,  and  the  measure  of  the  damages  arising  from  its  breach, 
should,  it  should  seem,  constitute  no  exception  to  the  ordinary  rule 
that  where  the  parties,  at  the  time  of  making  a  contract,  oontem 
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plate  or  had  reason  to  contemplate  particular  losses  and  more  re- 
mote damages  from  the  delay,  that  suoh  may  be  recovered  for  its 
Tiolation.  See  Field  Dam.,  gg  375  and  25i  et  seq.j  Jones  v.  George, 
61  Tex.  355;  8.  c,  48  Am.  Rep.  280;  Calvit  v.  McFadden,  13  Tex. 
346;  De  La  Zerda  v.  Korn,  35  Tex.  Sap.  188;  Gordon  v.  Jones,  27 
Tex.  620;  and  see  Silver  v.  Frazier,  3  Allen,  385;  citing  Langridge 
t.  Levy,  3  Meee.  &  W.  519. 

The  eleventh  assigned  error  is  that  "The  judgment  is  contrary 
to  the  law  and  the  evidence  in  the  case,  because  plaintiffs  could  not, 
by  the  refusal  to  pay  the  tolls  demanded,  invite  damage  to  thorn  • 
selves  and  charge  the  same  to  the  defendant.  The  role  of  law 
which  is  probably  relied  on  nnderthis  proposition  is  that  "  it  is  the 
duty  of  a  person  to  use  ordinary  and  reasonable  care  and  means  to 
prevent  an  injury  and  the  consequences  of  it.  And  he  can  only 
recover  damages  tor  such  losses  as  could  not  by  such  care  and  means 
be  avoided." 

Instances  for  the  application  of  this  principle  arise  generally  in 
oases  where  the  injury  sustained  is  associated  with  some  fault  or  act 
of  the  plaintiff  connected  with  the  act  complained  of,  which  is  cul- 
pable or  else  is  in  the  nature  of  a  contribution  by  the  plaintiff's 
negligence  to  the  injury  suffered,  or  which  has  aggravated  the  de- 
grees and  extent  of  it.  No  duty  was  imposed  upon  the  plaintiffs  to 
pay  Dollahan's  account  of  more  than  $100  as  the  condition  of  pass- 
ing  through  defendant's  channel,  and  it  cannot  be  fairly  said  that 
their  failure  to  do  so,  without  proper  security  of  reimbursement, 
was  an  act  chargeable  against  them  as  showing  a  want  of  ordinary 
and  reasonable  care  and  means  to  prevent  the  injury  complained  of 
and  the  consequences  of  it.  See  Texas  dt  St.  Louis  R.  Go.  v. 
Young,  60  Tex.  203,  304  The  farther  non-action  'on  the  part  of 
the  plaintiffs  after  the  defendant's  refusal  of  Dullahan  in  not  paying 
Dullahan's  debt  was  no  fault  or  act  of  negligence  on  their  part,  and 
in  no  proper  legal  sense  can  it  be  deemed  to  have  "  invited  damage 
to  themselves." 

We  conclude  that  the  judgment  ought  to  be  affirmed. 

Judgment  affirmed. 
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Infancy  —  fraud  —  tateppA. 


The  plea  of  Infancy  la  not  estopped  by  the  infant's  fraudulent  wpwrtJJM 
•  that  he  was  of  age.* 

EJECTMENT.     The  opinion  states  the  case.     The  plaintiff  hid 
judgment  below. 

A.  A.  Exline,  for  appellant 

0.  C.  March  and  Rubens,  McOqffsy  &  Amu,  for  appellee. 

Sheldon,  0.  J.  This  was  an  action  of  ejectment,  for  the  leoor- 
erv  of  a  certain  lot  of  land  in  an  addition  to  Chicago.  There  mi 
recovery  by  the  plaintiff',  and  the  defendants  appealed. 

On  the  trial  in  the  court  below  there  was  introduced  in  evidencfl, 
in  defense,  a  deed  from  the  plaintiff  to  Emily  C.  Cummings,  in 
which  it  is  recited  that  "  Marg&retha  David  (the  plaintiff),  unmar- 
ried, and  of  age,"  for  (3,500  conveys  and  quitclaims  to  Emily  0. 
Oumminge  the  property  in  question,  and  a  deed  from  Emily  0. 
•  See  W hUeomb  v.  Jodyn  (51  Tt.  70),  81  Am.  Bop.  678. 
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Cnmmings  to  Anna  C.  Haae,  one  of  the  defendants.  The  plaintiff 
then  introduced  evidence  to  prove  that  at  the  date  of  the  deed  to 
Emily  0.  Gamming  the  plaintiff  was  a  minor,  and  under  the  age  of 
eighteen  years,  and  that  after  coming  of  age  she  filed  her  disaffirm- 
ance of  the  deed,  and  a  demand  for  possession  of  the  premises,  in 
the  recorder's  office  of  Cook  county. 
[Minor  point  omitted.] 

The  only  other  question  which  appellants  make  upon  the  record, 
is  as  to  the  effect  of  plaintiffs  deed  to  Emily  0.  Cammings  — 
whether  or  not  plaintiff  was  estopped  from  disaffirming  such  deed 
made  while  she  was  a  minor,  she  having  stated  therein  that  she 
was  of  age.  The  authorities  seem  abundantly  able  to  establish  that 
a  defendant  is  not  estopped  from  setting  up  infancy  as  a  defense  to 
a  contract,  by  his  fraudulent  representations  that  he  was  of  full  age. 
Merriam  v.  Cunningham,  1 1  Cash.  40;  Studwdl  v.  Shapter,  54  N. 
Y.  249;  Qihon  v.  Spear,  38  Vt.  311;  Bvrley  v.  Rvssett,  10  V.  H. 
184;  34  Am.  Dec.  146;  Conrad  v.  Lane,  26  Minn.  389;  s.  a, 
37  Am.  Sep.  412;  Brown  v.  McCune,  5  Sandf.  228.  In  the  latter 
case  the  court  said:  "We  are  not  aware  that  any  case  has  gone  the 
length  of  holding  a  party  estopped  by  any  thing  he  has  said  or  done 
while  he  was  under  age,  and  we  think  it  would  be  repugnant  to  the 
principle  upon  which  the  law  protects  infants  from  civil  liabilities 
in  general."  And  farther  on:  "We  are  clear  that  the  doctrine  of 
estoppel  is  inapplicable  to  infants." 

The  conclusion,  we  think,  from  the  authorities  most  follow,  that 
the  statement  in  the  deed  of  plaintiff  that  she  was  of  age  is  not  an 
estoppel  to  the  disaffirmance  of  it. 
The  judgment  will  be  affirmed. 

Judgment  a  firmed. 
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Scientific  books  may  not  be  given  in  evidence  nor  rand  to  the  Jury,  except  to 
contradict  an  expert  who  beans  hia  opinion  upon  them.     {Ste   note,  p.  080.) 

0"  A8E  for  negligence.  'I'he  opinion  states  the  point.     The  plaint- 
iff had  judgment  below. 

John  T.  Stilard,  for  appellant 

Fiftr  A  PhiUips,  for  appellee. 

Schojjikld,  J.  This  was  an  action  on  the  case,  for  negligence, 
by  appellee,  against  appellant.  Appellee,  a  married  woman,  was 
violently  thrown  down  while  walking  along  a  sidewalk  adjacent  to 
one  of  appellant's  streets,  by  reason  of  a  defect  in  the  sidewalk, 
and  thereby  received  injuries  which,  she  claimed,  resulted  in  caus- 
ing her  to  have  an  abortion.  It  was  contended  by  appellant,  upon 
the  trial,  that  she  was  guilty  of  such  contributory  negligence  as  to 
bar  her  right  to  recover,  in  omitting  proper  care  and  caution  to 
avoid  the  abortion,  and  this  was  the  most  important  question  upon 
the  trial,  although  there  were  other  questions  of  minor  consider- 
ation contested. 

Dr.  Lnoe  was  called  and  examined  as  a  witness  on  behalf  of  ap- 
pellant, as  an  expert,  and  gave  evidence  tending  to  prove  that  ap- 
pellee was  guilty  of  negligence  in  the  respect  contended  by  appel- 
lant. He  quoted  from  and  made  reference  to  no  book;  but  upon 
his  cross-examination,  counsel  for  appellee  inquired  of  him  whether 
he  was  acquainted  with  "  Playfair,"  and  "  Bedford  "  (treatises  on 
midwifery),  and  upon  his  responding  in  the  affirmative,  and  that 
they  were  standard  authorities  on  questions  of  this  character,  coun- 
sel proceeded  to  read  at  length  from  each  of  these  authors,  con- 
secutively, and  then  inquired  of  the  witness  whether  he  agreed 
with  the  authors  as  to  the  parts  so  read.  This  was  objected  to  by 
the  counsel  for  appellant,  but  allowed  by  the  court,  and  the  witness 
was  required  to  make  answer. 

The  weight  of  current  authority  is  decidedly  against  the  admis- 
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sion  of  scientific  books  in  evidence  before  a  jury,  although  in  some 
Statestheyareadmissible.  1  Greeul.  By.,  §  440,  and  note;  Whart.Ev., 
§  666;  Rogers  Exp.  Test.,  gg  168, 169et9eq.,  and  cases  cited  in  notes. 
And  the  weight  of  current  authority  is  also  against  allowing  such 
treatises  to  be  read  from,  to  contradict  an  expert,  generally.  See 
authorities  supra,  and  Commonwealth  v.  Sturtevant,  117  Mass.  122; 
«.  ft,  19  Am.  Rep.  401;  Davie  v.  State,  38  Md.  15;  State  t.  O'Brien, 
7  R.  I.  336.  Where  however  an  expert  assumes  to  base  his  opinion 
upon  the  work  of  a  particular  author,  that  work  may  be  read  in 
evidence  to  contradict  him.  This  was,  in  effect,  our  ruling  in 
Connecticut  Mutual  Life  Ins.  Go.  v.  Ellis,  Admr.,  89  III.  516;  and 
it  was  expressly  so  rnled  in  Finney  v.  Cahill,  48  Mich.  584;  (Hi*.' 
»/  Bipon  v.  Bristol,  30  Wis.  614,  and  Huffman  v.  Click,  77  N.  0. 
$5.  See  also  Marshall  v.  Brown,  50  Mich.  148;  Rogers  Exp. 
Test,  §  181. 

But  counsel  for  appellee  insist  the  ruling  of  the  court  below  is 
in  exact  conformity  with  the  ruling  of  this  court  in  Connecticut 
Mutual  Life  Ins.  Co.  v.  EUis,  Admr..  supra.  This  is  a  misappre- 
hension. In  that  case  the  witness  stated  "that  he  had  read  text- 
books that  he  might  be  able  to  state  why  he  diagnosed  the  case  as 
delirium  tremens;  "  and  it  was  held  "  not  unfair  to  the  witness  to 
call  his  attention  to  the  definitions  given  in  the  books,  of  that  par 
ticnlar  disease,  and  asking  htm  whether  he  concurred  in  the  defi- 
nitions." And  it  was  said:  "  That  is,  in  no  jnst  sense,  reading 
books  to  the  jury  as  evidence,  or  for  the  purpose  of  contradicting 
the  witness."  The  source  of  his  professed  knowledge  was  given, 
and  it  was  allowed  to  show  that  he  was  mistaken,  by  resorting  to 
that  source.  In  the  present  case,  it  has  been  seen,  the  course  par- 
sued  was  entirely  different.  The  witness  baaed  no  opinion  which 
he  gave,  upon  the  authority  of  books,  and  they  were  only  brought 
in  to  impair  his  evidence  on  cross-examination. 

Where  a  witness  says  a  thing  or  a  theory  is  bo  because  a  book 
says  so,  and  the  book,  on  being  produced,  is  discovered  to  say 
directly  to  the  contrary,  there  is  a  direct  contradiction  which  any 
body  can  understand.  But  where  a  witness  simply  gives  his  opin 
ion  as  to  the  proper  treatment  of  a  given  disease  or  injury,  and  a 
book  is  produced  recommending  a  different  treatment,  at  most  the 
repugnance  is  not  of  fact,  but  of  theory;  and  any  number  of  ad- 
ditional books  expressing  different  theories,  would  obviously  be 
quite  as  competent  as  the  first.     But  since  the  books  are  not  ad- 
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misaiblc  as  original  evidence  in  Bach  cases,  it  mast  follow  that  they 
are  not  admissible  on  cross-examination,  where  the  introduction 
is  not  for  the  direct  contradiction  of  something  asserted  by  the 
witness,  but  simply  to  prove  a  contrary  theory. 

We  think  the  court  erred  in  admitting  this  evidence,  and  for 
that  error  the  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 

Note  by  ths  Rkpoktbb.—  Bee  Boyle  v.  State  (67  Wis.  473),  46  Am.  Rep. 
41;   Tucker  v.  McDonald  (60  Miss.  460),  40  Am.  Rep.  416. 

In  Gallagher  v.  Market  Street  R.  Oo.,  Bap.  Ct..  Cal.,  May6,  1885,  in  an  action 
to  recover  damages  for  personal  injuries,  it  was  held  that  a  medical  book, 
although  shown  to  be  a  standard  authority,  la  inadmissible  in  evidence,  to 
prove  the  nature  of  the  Inj  uries  sustained  by  the  plaintiff,  Hid  their  probable 
effect.  But  books  referred  to  by  a  medical  expert  to  sustain  the  opinions  which 
he  has  expressed,  may  be  admitted  In  evidence  to  contradict  or  discredit  him. 
McKEB,  J.,  said:  "This  was  an  action  to  recover  damages  for  personal  Injuries 
caosed  by  the  wrongful  expulsion  of  the  plaintiff,  by  an  officer  of  the  defend- 
ant, from  one  of  its  street  caxs.  On  the  trial  *  *  *  a  witness  on  behalf  of 
the  plaintiff,  testified  he  was  a  physician  and  surgeon  by  profession,  and  had 
been  in  practice  since  1849.  Thereupon  a  book  entitled  '  A  System  of  Surgery, 
Pathological,  Diagnostic,  Therapeutic  and  Operative,'  by  Samuel  D.  Grass, 
published  in  Philadelphia,  was  exhibited  to  the  witness,  and  be  was  asked: 

"'  Are  yon  acquainted  sir,  with  '  Gross  on  Surgeryt'  In  response  to  which 
the  witness  answered: 

'"Tee;  it  Is  recognized  as  a  standard  work  on  surgery,  "  *  "  and  I 
consider  it  good  authority  on  the  subject  on  which  it  treats.' 

"  This  was  all  the  testimony  given  by  the  witness.  No  questions  were  asked 
him  In  connection  with  the  book  or  otherwise  ss  to  the  alleged  injuries,  which 
were  the  subject-matter  of  the  action.  But  upon  the  testimony  of  the  witness 
counsel  for  the  plaintiff  Insisted  upon  his  right  '  to  road  from  said  book,  as 
though  the  author  were  a  witness  then  and  there  present  in  court,  and  testify- 
ing in  the  case  before  the  jury; !  and  iu  the  exercise  of  that  asserted  right,  he 
offered  to  read  in  evidence  extracts  from  the  book  upon  tbe  following  proposi- 
tions: 1.  That  wounds  to  joints  are  very  dangerous,  no  matter  how  trivial,  t. 
That  lacerated  wounds  are  more  to  be  dreaded  than  Incised  wounds.  8.  That 
the  larger  the  joint  the  more  dangerous  the  wound.  4.  That  anchylosis,  or 
stiffening  of  the  knee,  may  set  in  from  the  most  trifling  wounds  of  the  joints. 
5.  Thst  s  tendon  may  be  impaired  or  may  be  Injured  without  tbe  consequence 
of  much  inflammation,  etc. 

"To  the  right  of  the  plaintiff  to  read  the  book,  or  any  part  of  it,  as  evidence, 
and  to  each  offer  of  evidence,  ss  it  was  made,  and  to  the  reeding  from  the  book 
at  all,  the  defendant  objected  upon  the  ground  that  nothing  contained  in  the 
book  was  relevant,  material  or  competent  evidence,  but  the  objections  were 
severally  overruled,  and  the  plaintiff  read  the  book  at  great  length  to  the  jury 
as  evidence. 
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"  In  People  r.  Whaster,  60  Cal.  681;  s.  c,  44  Am.  Rep.  70,  we  held  It  to 
«nor  to  permit  the  district  attorney,  against  the  objection  of  the  defendant,  in 
the  trial  of  a  criminal  action,  to  read  In  his  closing  argument  to  the  Jury,  m 
part  of  his  argument,  excerpts  from  'Brown's  Medical  Jurisprudence  of 
Insanity,'  which  tended  to  sustain  the  theory  of  the  proaecation  upon  the 
question  of  the  insanity  of  the  defendant,  one  of  the  questions  at  issue  In  the 
case,  without  having  given  the  book  in  evidence  or  proved  that  it  was  a  work 
of  standard  authority.  But  in  this  case  such  preliminary  proof  was  made,  and 
being  made,  the  book  was  offered  and  read  in  evidence.  The  question  there- 
fore arisen  whether  a  medical  book  containing  the  author's  opinions  and  view* 
upon  the  subject  of  which  it  treats  Is  admissible  In  evidence  to  prove  the 
nature  of  the  injuries  sustained  by  the  plaintiff  In  the  action  and  their  probable 
effect? 

"  Under  common  law  procedure  it  was  not  competent  to  read  books  of  science 
to  a  Jury  as  evidence,  because  the  statements  therein  contained  wen  not  only 
wanting  In  the  sanctity  of  an  oath,  but  were  made  by  one  who  was  not  present, 
and  was  not  liable  to  cross  examination.  For  that  reason  they  were  excluded, 
notwithstanding  the  opinion  under  oath  of  scientific  men,  that  they  were  books 
of  authority.  Athmrth  v.  KiUridge,  13  Cush.  198;  Com.  v.  Wilson,  1  Gray.  888; 
Washburn  v.  (Mdtiihy,  8  Gray,  480;  Mebin  v.  Eastley,  1  Jones  (N.  C.|,  887; 
Carter  v.  State,  2  Ind.  017;  Fowler  v.  Lewis,  95  Tex.  880. 

"  But  it  Is  contended  that  the  common-law  rule  has  been  changed  by  the  Code 
law.  Section  1980,  C.  C.  P.,  makes  historical  works,  books  of  science  or  art, 
and  published  maps  or  charts,  when  made  by  persons  Indifferent  between  the 
parties,  •  •  •  prima  facie  evidence  of  facts  of  general  notoriety  and  inter 
est,  and  the  question  arises  whether  snch  books,  which  were  not  regarded 
before  the  adoption  of  the  Codes  as  competent  evidence,  are  not  by  force  of 
that  provision  of  the  Code  made  competent.  Doubtless  the  intention  of  that 
legislation  was  to  extend  the  rule  of  evidence  rather  than  to  restrict  it.  But 
the  extension  is  limited  by  the  terms  '  facts  of  general  notoriety  and  interest. ' 

' '  What  are  '  facts  of  general  notoriety  and  interest  T '  We  think  the  terms 
stand  for  facts  of  a  public  nature,  either  at  home  or  abroad,  not  existing  in  the 
memory  of  men,  as  contradistinguished  from  facts  of  a  private  nature  existing 
within  the  knowledge  of  living  men,  and  as  to  which  they  may  be  examined  as 
witnesses.  It  is  of  such  public  facts,  Including  historical  facts,  facts  of  the 
exact  sciences,  and  of  literature  or  art,  when  relevant  to  a  cause,  that  under 
the  provisions  of  the  Code,  proof  may  be  made  by  the  production  of  books  of 
standard  authority.  So  Mr.  Justice  Story,  in  Morris  v.  Lessee*  of  Harmon's 
Heirs.  7  Pet.  538,  speaking  upon  the  subject,  says:  '  Historical  facts  of  general 
and  public  notoriety  may  indeed  be  proved  by  reputation,  and  that  reputation 
may  be  established  by  historical  works  of  known  character  and  accuracy.  But 
evidence  of  this  sort  is  confined  In  a  great  measure  to  ancient  facts  which  do 
not  presuppose  better  in  existence,  and  where  from  the  nature  of  the  transac- 
tion or  the  remoteness  of  the  period,  or  the  public  and  general  reception  of  the 
facts,  a  just  foundation  is  laid  for  general  confidence.  But  the  work  of  a  liv- 
ing author,  who  Is  within  the  reach  of  the  process  of  the  court,  can  hardly  be 
deemed  of  this  nature.'  And  the  Court  of  Appeals  of  New  York  Bays:  'Such 
Vol.  LI  — 86 
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evidence  U  onlj  admissible  to  prove  facts  of  a  general  and  public  nature,  aid 
not  thoaa  which  concern  individuals  or  mere  local  communities.'  JfeKimun 
*.  Biiu,  21  N.  Y.  906.     See  also  Mifouri  v.  Keidxtckg,  11  Wall.  805. 

"  Bach  facta  include  the  meaning  of  the  words  and  illusions,  which  may  be 
proved  bj  ordinary  dictionaries  and  authenticated  books  of  general  literary 
history,  and  facta  in  the  exact  sciences  founded  upon  con  elusions  reached  from 
certain  and  constant  data  by  processes  too  Intricate  to  be  elucidated  by  wit- 
nesses when  on  examination.  1  Whart.  Ev.,  jj  067.  Thus  mortuary  tables  fat 
Mtlmatiog  the  probable  duration  of  the  life  of  a  party  at  n  given  age,  chrono- 
logical tables,  tables  of  weights,  measures  and  currency,  annuity  tables,  inter- 
est tables,  and  the  like,  are  admissible  to  prove  facts  of  general  notoriety  and 
Interest  in  connection  with  such  subjects  as  may  be  involved  in  the  trial  of  a 
cause.  Wager  v.  SchuyUr,  1  Wend.  583;  SetuU  v.  Plumb,  55  X.  V.  588;  JfSb 
*.  CatUn,  92  Vt.  88:  Donatdmn  v.  Mitmuri  R.  Co.,  18  Iowa,  291. 

"But  medicine  is  not  considered  one  of  the  exact  sciences.  It  is  of  that 
ehancter  of  inductive  sciences  which  are  based  on  data  which  each  successive 
year  may  correct  and  expand,  so  that  what  la  considered  a  sound  induction  lad 
year  may  be  considered  an  unsound  one  this  year,  and  the  very  book  which 
evidences  the  induction,  if  it  does  not  become  obsolete,  may  be  altered  is 
material  features  from  edition  to  edition,  so  that  we  cannot  tell,  in  citing  fron 
even  a  living  author,  whether  what  we  rend  la  not  something  that  this  very 
author  now  rejects.  Whart.  Ev.,  §  655.  And  as  we  said  In  Whtdar't  emm, 
supra,  '  if  such  treatises  were  to  be  held  admissible,  the  question  at  Issue  might 
be  tried,  not  by  the  testimony,  but  upon  excerpts  from  works  presenting  par- 
tial views  of  valiant  and  perhaps  contradictory  theories.' 

"Of  course  the  author  himself,  or  any  other  physician,  may  be  called  npoa 
to  testify  to  opinions  tod  professed  facts,  which  may  be  relevant  to  a  cause  on 
trial,  derived  by  him,  not  only  from  his  experience  or  observation,  but  sun 
from  standard  authorities  which  he  may  have  read  and  studied  in  the  line  of 
his  profession.  Such  testimony  is  admissible  on  the  maxim  of  eaiUbet  »  orb 
nut  credendum;  and  it  comes  from  one,  who  like  every  other  witness,  testifies 
under  the  solemnity  of  an  oath,  and  is  subject  to  cross-examination  as  to  his 
conclusions-,  and  the  jury  have  the  right  to  weigh  his  evidence  and  determine 
how  far  his  conclusions  are  probable  or  authoritative.  But  where  Us  testi- 
mony as  an  expert  may  be  founded  on  standard  authorities,  to  which  he  refers 
in  his  direct  testimony,  even  under  such  circumstances,  the  witness  cannot 
resort  to  the  books  to  which  he  refers  to  support  his  testimony.  So  in  Com.  t. 
Slurtevant,  117  Mass.  122,  where  an  expert  in  his  direct  testimony  was  asked 
if  he  concurred  with  the  views  expressed  in  Taylor's  Medical  Jurisprudence 
on  the  subject  of  his  testimony,  and  the  book  was  passed  to  him  to  read  there- 
from to  the  jury  the  opinions  In  the  book,  with  which  he  concurred,  it  wis 
held  that  it  could  not  be  done.  See  also  Com.  v.  firew*,  121  mass.  58-75. 
This,  as  a  general  rule,  is  sustained  by  the  great  weight  of  authority ;  but  it  is 
subject  to  this  exception,  namely,  that  books  referred  to  by  an  expert  to  sus- 
tain the  opinions  which  he  has  expressed,  may  be  used  to  contradict  him  or  to 
discredit  him.  Thus  in  Huffman  v.  Click,  77  N.  C.  55,  where  a  physician  is 
hi"  testimony  referred  to  Hammond's  Work  on  the  Plana—  of  the  Nervoal 
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System,  the  book  mi  admitted  in  evidence  for  the  purpose  of  discrediting 
him.  To  the  same  effect  will  be  found  OUy  of  Ripen  v.  BtiUi,  80  Wis.  81V, 
and  Pinnag  v.  Cam,  48  Mich.  S84. 

"  In  the  trial  of  the  Utter  case  a  veterinary  surgeon,  examined  as  an  expert, 
in  his  direct  examination  gave  it  as  his  opinion  that  the  injury  which  was  the 
subject-matter  of  the  action  was  attributable  to  a  certain  case,  which  he  under- 
took to  define,  and  to  support  his  opinion  and  definition,  referred  to  a  standard 
book  known  as  the  '  Modern  Horse  Doctor,'  by  Dr.  Dodd.  Upon  his  cross- 
examination  the  work  was  offered  and  admitted  in  evidence  for  the  purpose  of 
discrediting  him;  and  the  Supreme  Court  said  it  was  rightly  admitted,  because 
'  the  expert  borrowed  credit  for  the  accuracy  of  his  statement  by  referring  his 
K  to  the  books  before  mentioned,  and  by  implying  that  he  echoed  the 
d  authorities  like  Dodd.  Under  the  circumstances  it  was  not  Improper 
to  resort  to  the  book,  not  to  prove  the  facts  it  contained,  but  to  disprove  the 
statement  of  the  witness  and  enable  the  Jury  to  see  that  the  book  did  not  con- 
tain what  he  had  ascribed  to  It.'  The  objection  to  the  admissibility  of  the 
book  in  erhlanoe  should  hare  been  sustained." 


Out  op  Peoria  v.  Simpbow. 


Action,  —joint,  for  negligence. 


On*  Injured  by  insane  of  a  defective  sidewalk  in  a  dty.  may  maintain  a  joint 
action  against  the  dty  and  the  owner  of  the  adjacent  premises. 

ACTION  for  personal  injury  by  negligence.     The  opinion  state* 
the  case.     The  plaintiff  had  jndment  below. 

Omtrgt  A.  Watson  and  Jack  iB  Moure,  for  appellant. 

Worthingion  of  Page,  for  appellee. 

Scott,  J.  This  was  an  action  to  recover  for  personal  injuries, 
and  was  brought  by  Robert  Simpson  against  the  city  of  Peoria  and 
Magnus  Densberger.  It  is  averred  in  the  declaration  that  defendant 
Densberger  was  the  owner  of  the  premises  situated  on  Water  street 
in  the  city  of  Peoria,  at  the  place  where  plaintiff  was  injured;  that 
there  was  an  opening  into  the  cellar  or  vault  in  front  of  the  premises 
the  covering  to  which  constituted  a  part  of  the  usual  sidewalk ;  that 
'  the  owner  of  the  premises  wrongfully  and  negligently  permitted 
such  opening  to  be  and  remain  insufficiently  and  defectively  covered* 
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whereby  the  sidewalk  was  left  in  an  unsafe  condition;  and  that  at 
that  time  and  prior  thereto,  the  city  was  possessed  of  and  had  con- 
trol of  the  sidewalk  in  front  of  the  premises,  and  onght  to  have 
kept  the  same  in  good  repair  and  safe  condition.  It  is  then  further 
Averred  as  a  ground  for  recovery,  that  both  defendants,  well  know- 
ing the  unsafe  and  dangerous  condition  of  the  sidewalk,  wrongfully 
and  negligently  suffered  the  covering  to  such  opening  to  remain  in 
an  insecure  and  unsafe  condition,  so  that  while  plaintiff  was  pass- 
ing over  the  sidewalk  in  the  observance  of  due  care,  it  broke  and 
he  fell  through  the  opening  into  the  cellar  or  vault,  and  thereby 
sustained  severe  injuries  by  which  he  became  paralyzed  in  hia  back 
and  arm.  The  declaration  contains  the  usual  averments  as  to  the 
expenditure  of  large  sums  of  money  in  the  endeavor  to  be  healed 
and  cured  The  second  count  contains  an  averment  the  covering 
to  the  opening  was  dangerous  at  the  time  the  owner  let  the  premises 
to  the  occupying  tenant,  and  the  condition  of  the  covering  at  the 
time  rendered  the  sidewalk  dangerous,  and  that  defendants  had  notice 
of  its  dangerous  condition.  The  amended  declaration  contains  an 
averment  the  opening  was  covered  with  a  wooden  door,  of  a  height 
and  length  prohibited  by  an  ordinance  of  the  city,  and  that  such 
doors  were  at  the  time  and  prior  thereto  had  been  a  nuisance,  and 
that  the  city  had  notice  thereof.  Separate  demurrers  filed  by  each 
defendant  were  overruled  by  the  court  and  thereupon  pleas  of  not 
guilty  were  filed  by  each  defendant  A  trial  was  had  before  a  jury 
who  returned  a  verdict  finding  the  issues  for  plaintiff  and  assessing 
his  damages  at  $6,000.  Motions  for  a  new  trial  and  in  arrest  of 
judgment  were  severally  overruled  and  the  court  entered  judgment 
on  the  verdict.  That  judgment  was  afterward  affirmed  in  the 
Appellate  Court  for  the  second  district.  The  case  comes  to  this 
court  on  the  appeal  of  the  city  of  Peoria,  and  since  then  defendant 
Densberger  has  also  assigned  errors  on  the  same  record. 

[Minor  points  omitted.] 

A  question  not  entirely  free  from  doubt  is,  can  the  owner  of  the 
premises  and  the  city  beheld  jointly  liable  for  the  injuries  to  plaint- 
iff in  the  same  action.  It  is  said  this  question  cannot  now  be  con- 
sidered for  the  reason  defendants  did  not  stand  by  their  demurrers, 
the  rule  being  familiar  that  a  party  may  not  at  the  same  time  plead 
and  demur  to  the  same  pleading.  It  is  also  true  any  substantial 
defect  iu  a  declaration  can  always  be  taken  advantage  of  by  a  motion 
in  arrest  of  judgment  and  that  was  done  in  this  case. 
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It  will  be  observed  both  defendants  are  charged  with  negligent* 
as  to  the  condition  of  the  sidewalk  that  occasioned  the  injury  to 
plaintiff,  and  why  may  they  not  be  jointly  liable  in  the  same  action  t 
The  owner  is  liable  if  at  all,  because  the  premises  were  let  with 
nuisance  upon  them,  and  that  liability,  if  any  existed,  continued  not- 
withstanding the  possession  of  the  tenant,  and  continued  up  to  the 
time  of  the  accident  On  the  hypothesis  the  city  had  notice,  it  was 
the  duty  of  the  municipal  authorities  to  make  repairs  at  and 
before  the  injury  to  plaintiff.  The  same  dnty  rested  upon  the 
owner  and  the  municipality,  at  the  same  time,  to  make  repairs,  and 
both  may  therefore  be  said  to  be  guilty  of  negligence  in  respect  to 
the  same  thing.  Had  the  action  been  brought  against  the  owner 
and  the  tenant,  no  doubt  it  could  have  been  maintained  had  it  been 
averred  and  proved  both  were  under  obligations  to  make  repairs, 
and  both  were  guilty  of  negligence  in  that  respect  The  averment 
is,  it  was  the  duty  of  both  the  owner  and  the  municipality  to  repair 
the  sidewalk,  and  both  are  charged  with  the  omission  of  a  common 
duty  in  that  regard  —  and  what  reason  is  there  why  they  may  not 
be  joined  in  the  same  action  ?  Undoubtedly  the  rule  is  for  separate 
acts  of  trespass  separately  done,  or  for  positive  acts  negligently  done, 
although  a  single  injury  is  inflicted,  the  parties  cannot  be  jointly 
held  liable  to  the  party  injured.  If  there  is  no  concert  of  action — 
no  common  intent  —  there  is  no  joint  liability.  This  rule  is  very 
well  settled  by  authority.  Hilliard  Torts,  g  10,  p.  315;  JVoti.  Rail- 
road d  Goal  Co.  v.  Richards,  57  Penn.  St.  142;  Shear.  &  Bedf. 
Neg.  58;  Bard  v.  Yohn,  26  Penn.  St.  483. 

But  a  different  principle  applies  where  the  injury  is  the  result  of 
a  neglect  to  perform  a  common  duty  resting  on  two  or  more  per- 
sons, although  there  may  be  no  concert  of  action  between  them. 
In  such  cases  the  party  injured  may  have  his  election  to  sue  all 
parties  owing  the  common  duty,  or  each  separately,  treating  the 
liability  as  joint  or  separate.  A  familiar  case  illustrating  the  prin- 
ciple is,  where  a  person  is  injured  by  the  falling  of  a  party  wall 
erected  on  the  dividing  line  between  two  lots  owned  by  different 
persons,  the  action  is  maintainable  jointly  against  both  owners.  It 
is  for  the  reason  it  was  a  common  duty  of  both  owners  to  make  the 
repairs.  Another  instance  is,  where  a  passenger  is  injured  by  a 
negligent  collision  of  the  trains  of  two  railroad  companies,  he  may 
maintain  one  action  against  both.  And  so  it  has  been  held  an  ac- 
tion may  be  maintained  jointly  against  towns,  where  the  law  will 
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authorize  each  an  action,  for  an  injury  resulting  from  the  insuffi- 
ciency of  a  bridge  which  both  towns  are  under  an  obligation  to 
maintain.  Slander  v.  MeOrath.  35  Penn.  St  128;  Gobgron  v.  N. 
y.,  B.  N.  &  If.  ff.  R.  Co.,  6  Dner,  382;  20  N.  Y.  492;  fockham 
v.  Burlington,  I  Vt.  84.  In  Bryant  v.  Bigoloto  Carpet  Co.,  1  Man 
491,  it  was  held,  where  the  negligent  acts  of  two  defendants  com- 
bined to  produce  the  injury  to  plaintiff,  a  joint  action  could  be 
maintained  against  both  negligent  parties. 

It  will  be  seen  the  rule  recognised  rests  on  sound  principle  — 
that  is,  where  an  injury  results  from  the  concurrent  negligence  of 
several  persons,  all  being  under  a  common  duty  to  observe  care, 
though  that  duty  is  separate  with  reference  to  that  which  causes 
the  injury,  all  are  jointly  liable.  Applying  this  principle  to  the 
case  being  considered,  it  would  seem  to  be-  conclusive  as  to  the 
point  made  the  city  and  the  owner  are  not  jointly  liable  for  the  in- 
jury to  the  plaintiff.  If  it  shall  be  ascertained  it  was  the  duty  of 
both  the  owner  and  the  city  to  keep  the  sidewalk  in  repair,  then 
the  failure  to  do  so  was  a  common  neglect,  and  the  case  comes  pre- 
cisely within  the  principle  stated.  Whether  both  or  either  party 
was  under  such  duty,  depends  on  facts  to  be  found  by  the  jury  in 
the  trial  court. 

[But  on  other  points] 

The  judgment  of  the  Appellate  Court  will  be  reversed,  and  the 
cause  remanded,  with  instructions  to  that  court  to  reverse  the  jndg 
ment  of  the  Circuit  Court  and  remand  the  cause  for  a  new  trial. 
Rmtroodand  rems*dtd. 
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CONVICTION  of  assault  with  intent  to  murder.     The  opinion 
states  the  case. 

»To  wme  efluct,  8taU  v.  Qtilman  (89  Me.  IBS),  81  Am.  Bop.  867;  note.  ISA*. 
Bop.  1. 
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Jamas  M.  Gregg,  for  plaintiff  in  error. 

William  W.  Clemens,  State  attorney,  and  James  McCartney, 
attorney-general,  for  people. 

Scott,  J.  In  the  indictment  presented  by  the  grand  jury  of 
Williamson  county,  against  James  A.  Dnnaway,  he  is  charged  with 
an  assault,  with  intent  to  commit  murder,  upon  the  person  of  Hart- 
well  HendriokBon.  On  the  trial  at  the  November  term,  1883,  of 
the  Circuit  Court  of  that  county,  defendant  was  found  guilty,  and 
sentenced  to  the  penitentiary  for  a  period  of  six  years. 

There  is  very  little  conflict  in  the  evidence,  and  the  material 
facts  can  be  readily  ascertained.  It  appears  that  on  the  evening  of 
January  4,  1883,  defendant  was  at  the  door  of  a  store  in  the  vil- 
lage where  the  parties  reside,  talking  with  some  one  that  was 
sweeping  the  sidewalk,  when  Dow  Hartwell  was  about  to  pass  into 
the  store.  Some  conversation  not  of  an  angry  character  occurred 
between  defendant  and  Hartwell,  as  to  whether  the  latter  would 
commence  other  proceedings  against  defendant.  Shortly  afterward 
defendant  entered  the  store  where  Hartwell  and  several  other  per- 
sons were  standing  or  sitting  around  the  store,  among  whom  was 
Hartwell  Hendrickson.  It  seems  Hartwell  is  an  attorney-at-law, 
and  had  commenced  proceedings  on  behalf  of  defendant's  wife  for 
divorce  from  him,  bat  whether  defendant  entertained  any  ill-will 
against  Hartwell  on  that  account  does  not  certainly  appear.  But 
little  was  said  by  defendant  after  he  entered  the  store  and  ap- 
proached the  stove  where  the  parties  were,  before  he  drew  a  re- 
volver and  shot  toward  Hartwell,  the  ball  taking  effect  on  Hartwell 
Hendrickson,  inflicting  a  very  serious  wound.  A  second  shot  was 
fired,  but  it  did  not  hit  any  one. 

Defendant  was  no  doubt  under  the  influence  of  intoxicating 
liquors  at  the  time  of  the  shooting,  yet  not  so  drunk  bat  what  he 
knew  most,  if  not  all,  that  occurred.  It  is  not  pretended  by  de- 
fendant, or  any  one  for  him,  the  pistol  was  accidentally  discharged. 
His  own  testimony  is  :  "I  shot  it  because  I  wanted  to."  He  also 
says  he  "had  no  feeling  against  either  Hendrickson  or  Hartwell." 
The  judgment  might  be  sustained  on  the  ground  the  intention  was 
sufficiently  proved  to  kill  and  murder  Hendrickson.  He  shot  in 
the  direction  he  was  standing,  and  the  law  is,  a  party  intends  the 
necessary  consequences  of  an  act  deliberately  done.     Giving  that 
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construction  to  the  evidence,  the  instructions  given  by  the  court 
for  the  people  contain  nothing  calculated  to  mislead  the  jury. 

Section  24  of  the  Criminal ,  Code,  under  which  defendant  was 
indicted,  provides:  "  Whoever  attempts  to  commit  murder,  *  *  • 
by  any  means,  shall  be  guilty  of  the  crime  of  an  assault  with  in- 
tent to  commit  murder,"  and  the  theory  of  the  defense  is,  that  if 
defendant  intended  to  kill  and  murder  any  one,  it  was  HartwelL 
The  evidence,  in  some  degree,  at  least,  warranto  this  view  of  the 
case.  The  conversation  at  the  door  of  the  store,  before  the  parties 
entered,  shows  defendant  had  some  ill-feeling  toward  HartwelL 
His  inquiry  whether  Hartwell  was  going  to  "get  up  another  suit " 
against  him,  shows  unkind  feeling,  to  say  the  least  of  it.  On 
the  hypothesis  the  defendant  intended  to  murder  Hartwell,  the 
argument  is  the  shooting  of  Hendricksou  was  not  intended, 
and  therefore  defendant  could  not  be  guilty,  under  the  stat- 
ute cited,  of  an  assault  with  an  intent  to  murder  Heudrick- 
son.  The  law  is  that  had  defendant  shot  at  Hartwell  with 
intent  to  murder  him,  but  killed  Hendrickson,  the  killing  of 
the  latter  would  have  been  murder  at  common  law.  The  rule 
in  such  cases  rests  on  the  fact  there  was  the  felonious  intent 
to  commit  murder.  It  is  said  when  an  unlawful  act  in  itself  is 
done  with  deliberation,  and  with  the  intention  of  killing  or  inflict- 
ing serious  bodily  harm,  though  the  intention  be  not  directed  to 
any  particular  person,  and  death  ensue,  it  will  be  murder  at  com- 
mon law.  Thus,  if  a  party  fires  a  gunshot  into  a  crowd  of  persons, 
with  intent  to  murder  some  one,  or  when  it  is  done  with  criminal 
recklessness,  the  killing  will  be  murder,  although  no  intention  ex- 
isted to  kill  any  particular  person.  As  the  argument  is  understood, 
it  is  not  denied  that  had  the  wound  on  Hendrickson  proved  fatal  the 
killing  would  have  been  murder,  could  it  have  been  established  the 
defendant  intended  to  kill  Hartwell.  The  charge  is.  defendant 
assaulted  Hendrickson  with  intent  to  commit  murder,  and  the  in' 
sistence  is,  no  such  intent  is  shown,  because  the  intent  was  tomur 
der  Hartwell.  The  reasoning  on  this  branch  of  the  case  is  too  sub- 
tle to  be  adopted  with  safety.  Undoubtedly  there  are  cases  that  hold 
the  doctrine  contended  for,  and  so  many  of  the  early  text-writers 
wrote,  but  the  better  and  more  modern  doctrine  is  against  the  posi- 
tion taken.  Conceding,  as  is  done,  had  the  shot  fired  by  defendant 
killed  Hendrickson  it  would  have  been  murder,  the  proposition  the 
severe  wounding  by  the  same  shot  would  not  have  been  done  with 
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intent  to  commit  murder, —  that  is,  to  commit  the  greater  crime  that 
might  have  been  the  result, —  finds  no  sanction  either  in  reason  or 
the  analogies  of  the  law. 

In  the  case  of  Walker  v.  Mate,  8  Ind.  290,  the  defendant  was 
indicted  and  convicted  under  the  statute  of  that  State,  which  de- 
clares :  "  Every  person  who  shall  perpetrate  an  assault,  of  an  as- 
sault and  battery,  with  an  intent  to  commit  a  felony,  shall  upon 
conviction  thereof,  be  imprisoned  in  the  State  prison,"  and  the 
defense  insisted  upon  was  that  defendant  did  not  intend  to  shoot 
the  prosecuting  witness,  and  therefore  the  intent  to  murder,  as  laid 
in  the  indictment,  was  not  proven.  It  appeared  defendant  deliber 
ately  shot  into  a  crowd  of  persons,  among  whom  was  the  prosecut- 
ing witness,  and  who  was  wounded  by  the  shot.  Although  defend- 
ant may  also  have  intended  to  murder  another  person  in  the  same 
crowd,  it  was  held,  defendant  having  committed  a  battery  on  the 
prosecuting  witness,  with  a  weapon  likely  to  cause  death,  the  jury 
were  authorized  to  find  the  intent  ae  charged  in  the  indictment, 
and  that  on  the  principle  every  man  is  supposed  to  intend  the  nec- 
essary consequences  of  his  own  act.  The  case  of  Callahan  v.  State, 
21  Ohio  St.  306,  is  a  cage  arising  under  a  statute  not  unlike  the 
one  in  the  case  last  cited,  and  it  was  ruled,  where  a  pistol  was  dis- 
charged with  criminal  intent  at  one  person,  and  wounded  another, 
who  was  at  the  time  known  to  be  in  such  position  or  proximity 
that  his  injury  might  have  been  reasonably  apprehended  as  a  prob- 
able consequence  of  the  act,  a  conviction  on  an  indictment  averring 
the  shooting  of  the  latter  with  intent,  is  good  under  the  statute  of 
that  State,  and  that  it  was  not  error,  on  the  trial,  to  instruct  the 
jury  accordingly.     Rtgina  v.  Smith,  33  Eng.  L.  &  Eq.  567. 

But  the  question  involved  is  not  new  in  this  court.  In  Perry  v. 
People,  14  IB.  496,  defendants  were  indicted  and  convicted  of  an  as- 
sault with  intent  to  commit  murder.  On  the  trial,  at  the  instance 
of  the  prosecution,  the  court  instructed  the  jury  that  if  they  be- 
lieved, from  the  evidence,  that  one  of  defendants  fired  the  pistol, 
either  with  malice  prepense,  or  a  total  disregard  of  human  life,  then 
the  law  would  be  for  the  people.  In  remarking  on  that  instruction  the 
court  said:  "  Where  the  act  is  committed  deliberately,  and  is  likely 
to  be  attended  with  dangerous  consequences,  the  malice  requisite  to 
murder  will  be  presumed."  The  instruction  was  approved  because 
predicated  upon  that  principle  of  law  which  attributes  malice  to 
reckless  acts  of  homicide,  where  no  particular  motive  can  be  traced. 
Vol.  LI  —  87 
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The  cage  of  Vandermark  v.  People,  47  111.  122,  is  analogous,  both 
in  principle  and  in  its  facta,  with  the  case  now  before  this  court. 
Defendants  were  indicted  for  an  assault  with  an  intent  to  commit 
murder,  and  it  was  insisted  in  that  case,  as  here,  that  defendant* 
shot  at  another  person,  and  it  was  accidental  the  prosecuting  wit- 
ness was  hit.  There  was  a  conflict  in  the  evidence  whether  the 
defendant  who  fired  the  shot  intended  to  shoot  another  person. 
The  affray  occurred  between  one  of  the  defendants  and  Hand,  and 

t  seems  another  defendant  drew  his  pistol,  and  the  shot  fired  struck 
toe  prosecuting  witness,  who  was  not  in  the  crowd.  Under  these 
circumstances,  it  was  said  by  the  court,  the  jury  were  warranted  in 
the  conclusion  defendant  was  actuated  by  malice  against  the  party 
injured,  or  if  not,  his  conduct  was  so  reckless  that  it  implied  a  total 
disregard  for  the  lives  of  others.  The  act  was  such  as  implied  gen- 
eral malice,  and  as  defendant  evidently  intended  to  shoot  some  one, 
when  it  was  apparent  it  was  without  any  provocation,  the  act  was 
referred  to  malice,  and  the  conviction  of  the  party  that  did  the 
shooting  was  sustained.  The  facts  in  the  case  being  considered 
bring  it  precisely  within  the  doctrine  of  the  case  cited.  Here  de- 
fendant discharged  his  pistol  directly  at  the  group  of  men  around 
the  stove,  and  whether  he  intended  to  kill  Hartwell  or  Hendrickson, 
he  must  have  intended  to  kill  and  murder  some  one  of  the  number. 
The  act  was  deliberately  done,  and  was  done  with  such  an  utter, 
reckless  disregard  for  the  lives  of  others,  where  no  apparent  prov- 
ocation existed  for  the  shooting,  it  can  be  referred  to  no  other 
cause  than  malice,  and  that  is  sufficient,  on  the  authority  of  the 
previous  decisions  of  this  court,  to  sustain  the  conviction.  The 
instructions  given  by  the  court  at  the  instance  of  the  prosecution, 
conform  so  nearly  to  this  view  of  the  law  it  is  not  possible  they 
could  have  misled  the  jury,  to  the  prejudice  of  defendant.  In- 
deed, the  evidence  so  fully  warrants  the  conviction,  it  is  plain  to  be 
seen  the  jury  were  not  misled.     That  some  of  the  instructions  are 

nbject  to  criticism  on  account  of  the  phraseology  in  which  they  are 
expressed,  may  be  conceded.  Entire  accuracy  in  the  use  of  lan- 
guage in  an  instruction  containing  a  correct  proposition  of  law, 
would  of  course  be  desirable,  but  it  is  not  always  attainable,  nor 
can  it  be  reasonably  expected.  It  is  not,  and  ought  not  to  be,  the 
practice  to  reverse  a  judgment  in  a  criminal  case  because  some  in- 
accuracy in  word  or  phrase  may  be  found  to  exist  in  an  instruction 
which   contains  a  correct   proposition  of  law,  although  not  very 


HAY  TERM,  1881.  691 


Ethan  v.  Fnm 


happily  expressed.  Such  a  practioe  would  render  the  administra- 
tion at  the  criminal  law  so  technical  and  difficult  aa  to  defeat  the 
ends  of  justice.  The  conviction  of  defendant  is  warranted  both  by 
law  and  the  evidence,  and  the  judgment  against  him  ought  not  to 
be  reversed  on  account  of  slight  inaccuracies  in  the  statement  of 
the  law,  that  could  in  nowise  affect  the  merits  of  the  defense. 
The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Rbawk  v.  Pb  aeoi. 


OonJHet  of  kttto — ineofaeney  lam. 

In  insolvency  proceeding*  in  Pennsylvania  trustees  were  vested  with  all  a 
debtor's  estate.  Creditors  residing  in  that  State  garnished,  residents  of 
Illinois  Indebted  to  the  debtor.  Bdd,  that  the  Hen  of  the  latter  crediton 
should  be  enforoed  to  the  exclusion  of  such  trustees.* 

A  SSUMPS1T.     The  opinion  states  the  case. 

Melville  W.  Fuller  for  apmllants. 

8.  S.  Gregory,  for  appellees. 

Craig,  J.  This  was  an  action  of  assumpsit  by  attachment,  brought 
by  appellees,  against  John  Landenberger,  a  resident  of  Pennsyl- 
vania. The  writ  was  issued  on  the  17th  day  of  January,  1883,  and 
served  on  John  V.  'Far well  &  Co. ,  of  Chicago,  as  garnishees,  on  the 
day  following.  The  garnishees  answered  showing  an  indebtedness 
from  them  to  Landenberger  of  (4,359.91.  On  the  13th  of  Febru- 
ary judgment  was  rendered  against  Landenberger,  and  in  his  favor 
for  the  use  of  appellees,  against  the  Farwells,  for  the  sum  admitted 
due  by  the  answer.  At  a  subsequent  day  the  judgment  on  motion 
of  appellants  was  vacated,  and  on  the  33d  day  of  February  they 
filed  an  interpleader,  in  which  they  alleged  that  plaintiffs  herein, 
Thomas  A.  Pearce  and  Martin  Landenberger,  have  for  many  years 
last  past  been,  and  were  at  the  time  of  the  issuing  the  writ  of  attach- 
•Bee  Warner  r.  Jaffreg  (M  N.  Y.  248),  48  Am.  Bep.  616;  MmtV  CBHrn 
(189  Mass.  814).  S8  Am.  Rep.  800. 
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ment  in  this  case  and  still  are,  citizens  and  residents  of  the  Stats 
of  Pennsylvania,  of  which  State  said  John  Landenberger,  the  prin- 
cipal defendant  herein,  was  at  said  time  Then  said  writ  of  attach- 
ment was  issued,  and  prior  thereto,  also  a  citizen;  that  on  the  4th 
day  of  January,  A.  D.  1883,  a  certain  writ  of  domestic  attachment 
was  sued  out  of  the  Court  of  Common  Pleas  No.  1,  for  the  county 
of  Philadelphia  and  State  of  Pennsylvania,  by  the  National  Bank 
of  the  Republic,  a  corporation  organized  under  the  laws  of  Con- 
gress in  that  behalf,  and  located  in  the  city  of  Philadelphia  in  the 
State  of  Pennsylvania  aforesaid,  against  the  said  John  Landenber- 
ger,  defendant  (who  is  the  same  John  Landenberger  who  is  defend- 
ant herein),  and  Martin  Landenberger,  Jr.,  Charles  H.  Landenber- 
ger, William  H.  Carpenter  and  Thomas  A.  Poarce,  garnishees  (which 
said  Martin  Landenberger,  Jr.  and  Thomas  A.  Pearce,  are  plaint- 
iffs herein),  which  said  writ  of  attachment  was  duly  executed  Janu- 
ary 6. 1883;  that  thereupon  such  proceedings  were  had  that  on  the 
39th  day  of  January,  1883,  William  H.  Rhawn,  Daniel  B.  Cummins 
and  David  Faust  whereby  the  order  and  judgment  of  said  court,  duly 
in  accordance  with  the  statutes  of  Pennsylvania  in  that  behalf  ap- 
pointed trustees  of  the  estate  of  said  John  Landenberger,  under  the 
writ  of  domestic  attachment  issued  in  the  above  case,  and  for  the  bene- 
fit; of  said  John  Landenberger's  creditors,  and  duly  qualified  as  such 
on  the  30th  day  of  January,  1883,  who  thereupon  became  vested  with 
all  the  estate  of  said  John  Landerberger  at  the  time  of  the  issuing  of 
said  writ  of  domestic  attachment,  to- wit,  on  the  4th' day  of  January, 
A.  D.  1888,  according  to  tho  laws  of  the  State  of  Pennsylvania  includ- 
ing all  debts  and  things  in  action  due  or  belonging  to  said  John  Lan- 
denberger at  the  date  of  said  attachment  or  afterward,  with  capacity 
to  sue  therefor  in  their  own  names.  To  the  interpleader  appellees 
interposed  a  general  demurrer,  which  the  court  sustained,  and  ren- 
dered a  judgment  in  their  favor  against  the  garnishees.  From  this 
judgment  the  interpleaders  appealed  to  the  Appellate  Court,  where 
the  judgment  of  the  Superior  Court  was  affirmed,  and  the  trustees, 
the  interpleaders,  bring  the  record  here  by  appeal. 

There  is  no  controversy  on  this  record  in  regard  to  the  facts,  and 
all  matters  of  form  are  waived  by  stipulation:  The  record  there- 
fore presents  nothing  but  a  pure  question  of  law  for  our  decision. 

The  Pennsylvania  statute,  relied  upon  by  the  appellants,  was 
made  a  part  of  the  interpleader  by  stipulation,  and  where  an  attach- 
ment has  been  issued,  as  was  done  in  Philadelphia  against  Landen- 
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berger,  as  vet  out  in  the  interpleader,  section  17  of  the  statute  pro- 
vides: "  On  the  return  of  the  writ  the  court  shall  appoint  three 
honest,  discreet  men,  not  being  creditors  of  the  defendant,  to  be 
trustees  of  the  defendant."  Section  23  declares:  "The  trus- 
tees aforesaid  shall  be  deemed  to  be  vested  with  all  the  estate  of 
the  debtor  at  the  time  of  issuing  the  said  attachment,  subject  to 
all  liens  existing  at  that  time;  and  it  shall  be  their  doty  to  take 
into  their  possession  all  the  said  estate,  whether  attached  as  afore- 
said, or  afterward  discovered  by  them,  and  all  books,  vouchers  and 
papers  relating  to  the  same;  and  they  shall  be  capable  of  suing  for 
and  recovering  in  tbeir  own  names  all  the  said  estate,  and  all  debts 
and  things  in  action  due  or  belonging  to  such  debtor  at  the  date  of 
the  attachment,  or  at  any  time  thereafter."  Appellants  having 
been  appointed  trustees  under  this  statute,  can  they,  as  such,  hold 
the  property  in  question  as  against  appellees,  who  are  residents  of 
the  State  of  Pennsylvania,  but  who  have  brought  their  action  in 
the  courts  of  this  State  and  garnished  the  fund? 

It  is  not  claimed  that  Landenberger  made  a  voluntary  assign- 
ment, and  that  the  debt  due  from  Farwell  &  Co.,  was  in  that  man- 
ner transferred  to  appellants,  but  they  predicate  their  rights  upon 
the  statute  of  Pennsylvania,  in  connection  with  the  order  of  the 
court  in  that  State  appointing  them  trustees.  On  the  other  hand, 
appellees  claim  as  attaching  creditors  under  and  by  virtue  of  the 
laws  of  this  State.  It  is  not  denied  in  the  argument  that  if  appel- 
lees were  residents  of  the  State  of  Illinois  they  might  hold  the 
fund  garnished  as  against  the  claim  of  appellants;  but  being  resi- 
dents of  the  State  of  Pennsylvania,  which  is  also  the  residence  of 
the  debtor  and  appellants,  the  laws  of  that  State  must  control  the 
rights  of  the  parties.  We  have  been  favored  with  able  arguments 
in  this  case,  in  which  many  authorities  have  been  cited  and  reviewed, 
but  we  have  not  the  time,  and  it  would  extend  this  opinion  to  an 
unnecessary  length,  to  cite  and  comment  upon  all  the  cases  referred 
to  in  the  argument.  We  shall  therefore  content  ourselves  with  a 
reference  to  a  few  of  the  oases  which  in  our  judgment,  settle  the 
law  involved  in  the  case. 

If  appellees  had  commenced  their  action  in  the  courts  of  the 
State  of  Pennsylvania,  there  is  no  doubt  that  the  proceedings  set 
out  in  the  interpleader  would  have  been  a  complete  bar  to  the  ac- 
tion, and  they  would  have  been  concluded  by  the  laws  of  that  State; 
but  can  the  law  of  Pennsylvania,  or  the  adjudication  in  that  State 
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under  the  law  by  which  appellants  were  appointed  trustees,  tune 
any  operation  here,  —  in  other  words,  can  the  laws  of  Pennsylvania 
be  extended  beyond  the  limits  of  that  State  into  the  State  of  Illi- 
nois and  control  an  action  in  the  courts  of  this  State  brought  by 
citizens  of  the  former  State  ? 

A  question  similar  in  principle  arose,  at  an  early  day,  in  New 
York,  in  Abraham  v.  Pleetero,  3  Wend.  538,  where  a  bankrupt  had 
absconded  from  England,  bringing  certain  property  with  him  to 
New  York,  which  was  there  attached  by  creditors  resident  of 
England,  and  the  assignee,  tinder  a  foreign  commission  of  bank- 
ruptcy, sought  the  aid  of  our  courts  to  enforce  his  claims  to  the 
property.  The  right  of  the  assignee  to  hold  the  property  was  de- 
nied. In  the  decision  of  the  case  Senator  Outer  said:  "The 
question  here  is,  whether  the  comity  of  nations  —  or  in  other  words, 
the  enlightened  and  liberal  principles  of  jurisprudence — require 
that  we  shall  enforce  the  bankrupt  law  of  a  foreign  nation  by  giv- 
ing effect  to  a  statutory  assignment.  *  *  *  On  the  whole,  I 
subscribe  to  the  opinion  of  Chief  Justice  Marshall,  in  5  Cranch, 
289,  that  the  bankrupt  law  of  a  foreign  country  is  incapable  of 
operating  a  legal  transfer  of  property  in  the  United  States.  *  *  * 
The  obligation  of  a  contract  is  universal,  and  may  be  enforced 
wherever  the  contracting  party  may  be  foand.  Not  so  a  municipal 
law,  whioh  no  country  other  than  that  which  enacted  it  is  bound 
to  enforce."  Senator  Strbbinb  said:  "  It  lias  been  determined  by 
the  Supreme  Court  of  the  United  States,  and  by  the  State  courts 
of  Connecticut,  Massachusetts,  Pennsylvania,  Maryland,  and  both 
the  Carolinas,  that  an  assignment  under  the  bankrupt  law  of  Eng- 
land does  not  operate  as  a  legal  transfer  of  the  personal  property 
and  ohoses  in  action  of  the  bankrupt,  in  this  country."  It  will  not 
be  necessary  to  quote  further  from  the  opinion  of  the  court,  but 
upon  an  examination  of  the  case  it  will  be  found  that  the  court  de- 
bided  in  clear  and  direct  terms,  that  the  laws  of  England  could  not 
be  given  extra-territorial  effect. 

The  doctrine  of  Abraham  v.  Plestero  was  affirmed  in  Johnson  v. 
Hunt,  23  Wend.  87,  in  an  elaborate  opinion  delivered  by  Justice 
Cowes.  Referring  to  the  Abraham  case,  it  is  said:  "  The  current 
of  the  decision,  as  I  understand  it,  is,  that  an  assignment  in  invitwn, 
under  the  laws  of  one  State  or  nation,  has  no  operation  in  another, 
even  with  respect  to  its  own  citizens." 
-     Hibemia  Nat.  Bank  y.  Lacombt,  84  N.  Y.  867;  a.  c,  38  Am. 
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Rep.  618  (a  case  decided  in  the  Court  of  Appeals  in  1881),  is  a  case 
in  its  facts  quite  similar  to  the  oase  under  consideration.  The 
question  involved  a  contract  between  an  attaching  creditor  and 
commissioners  in  insolvency,  all  residents  of  Louisiana,  as  to  certain 
funds  in  New  York,  and  the  court  decided  in  favor  of  the  attach- 
ing creditor.  In  the  decision  of  the  question  it  is  said:  "  The  re- 
maining question  relates  to  the  claim  made  by  Messrs  Lacombe  and 
others,  commissioners  appointed  by  the  court  in  Louisiana.  Neither 
the  law  nor  the  adjudication  under  which  they  were  appointed  can 
have  any  operation  here.  They  are  strictly  local,  and  affect  nothing 
more  than  they  can  reach,  for  the  rule,  as  we  conceive,  is  well  set- 
tled that  an  assignment  by  virtue  of  or  under  a  foreign  law,  does 
not  operate  upon  a  debt  or  right  of  action  as  against  a  person  in 
this  State.  The  plaintiff,  as  we  have  seen,  although  a  foreign 
creditor,  is  rightfully  in  our  courts,  pursuing  a  remedy  given  by 
onr  statutes.  It  may  enforce  that  remedy  to  the  same  extent,  and 
in  the  same  manner,  and  with  the  same  priority  as  a  citizen.  Any 
other  construction  would  make  the  permission  of  the  statute  a  form 
without  a  benefit  -a  formality,  and  not  matter  of  substance  —  a 
mere  delusion.  Once  properly  in  court  and  accepted  as  a  suitor, 
neither  the  law,  nor  court  administering  the  law,  will  admit  any 
distinction  between  the  citizen  of  its  own  State  and  that  of  another. 
Before  the  law,  and  in  its  tribunals,  there  can  be  no  preference  of  one 
over  the  other.  Citing  Abraham  v.  Pleatero,  and  Johnson  v.  Bunt, 
above  commented  on,  and  other  cases.  The  plaintiff,  by  the  pro- 
cess of  onr  courts,  has  acquired  a  right  of  which  no  principle  of 
national  comity  requires  us  to  deprive  it." 

In  the  case  cited  it  was  argued,  as  here,  that  the  assignment 
made  in  the  State  of  Louisiana  wag  operative  and  binding  between 
citizens  of  that  State  beyond  the  limits  of  the  State,  but  the  court 
.rejected  that  view,  and  held  that  the  attaching  creditors,  regard- 
less of  their  residence,  had  the  right  to  enforce  the  collection  of  a 
debt  in  the  State  of  New  York,  upon  an  equal  footing  with  persons 
resident  in  the  State  of  New  York.  We  regard  this  as  the  correct 
doctrine.  Under  our  laws  the  courts  of  this  State  are  open  alike  to 
the  citizens  of  every  State  for  the  enforcement  of  legal  rights,  and 
when  a  non-resident  invokes  the  aid  of  our  courts  to  enforce  a  legal 
right,  inter-State  comity  does  not  demand  that  our  courts  should 
give  the  laws  of  another  State  extra-territorial  effect  here,  and  adopt 
their  laws  in   the  administration  of  justice.     See,  also,  Paint  j. 
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Lester,  44  Coon.  1IMJ;  S.  a,  26  Am.  Rep.  442;  und  Kidder  v.  Tuftt, 
48  N.  II.  121.  Indeed,  we  have  a  constitutional  guaranty  "that 
the  citizens  of  each  State  shall  be  entitled  to  all  the  privileges  and 
immunities  of  citizens  in  the  several  States,"  and  the  Supreme  Court 
of  the  United  States,  in  Greene  v.  Van  Suakirk,  7  Wall.  139,  in 
discussing  the  question  of  comity,  said:  "  But  the  right  under  the 
Constitution  of  the  United  States  and  the  laws  of  Congress,  which 
Green  invoked  to  his  aid,  is  not  at  all  affected  by  the  question  of 
citizenship.  We  cannot  see  why,  if  Illinois,  in  the  spirit  of  en- 
lightened legislation,  concedes  to  the  citizens  of  other  States  equal 
privileges  with  her  own  in  her  foreign  attachment  laws,  the 
judgment  against  the  personal  estate,  located  in  her  limits,  of  s 
non-resident  debtor,  which  a  citizen  of  New  York  lawfully  obtained 
there,  should  have  a  different  effect  given  to  it  under  the  provisions 
of  the  Oonstitntion  and  the  law  of  Congress,  because  the  debtor 
against  whose  property  it  was  recovered  happened  also  to  be  a  citizen 
of  New  York." 

We  have  been  referred  to  cases  decided  in  Massachusetts,  among 
others  Burloch  v.  Taylor,  16  Pick.  335,  where  it  was  held  that  an 
assignment  of  personal  property  by  an  insolvent  debtor,  in  New 
York,  which  was  valid  under  the  laws  of  that  State,  is-valid  against 
a  subsequent  attachment  by  a  citizen  of  New  York  of  property  in 
Massachusetts  belonging  to  the  debtor.  While  we  recognize  the 
high  standing  and  ability  of  the  court  where  these  decisions  were 
made,  still  we  are  not  inclined  to  follow  the  rale  there  adopted,  as 
we  believe  the  rule  established  in  New  York  and  other  States  to  be 
the  better  one,  and  one  more  likely  to  mete  ont  justice  to  all  parties 
in  such  cases.  It  will,  however,  be  observed  that  the  transfer  re- 
lied upon  in  Massachusetts  was  a  voluntary  one,  and  not  one  by 
operation  of  law  merely,  as  is  the  case  here;  and  there  are  cases,  u 
is  WCBUts  v.  Waite,  25  N.  Y.  577,  which  hold  that  a  distinction  is 
to  be  drawn  —  that  where  a  transfer  is  claimed  by  operation  of  lav 
merely,  it  is  only  operative  where  such  law  prevails. 

We  have  also  been  referred  to  Einer  v.  Beste,  32  Mo.  240,  where 
the  court  decided  that  where  the  plaintiffs  and  defendants  were  citi- 
zens of  Louisiana,  and  defendants  had  made  an  assignment  of  their 
property  in  accordance  with  the  laws  of  that  State,  for  the  benefit 
of  their  creditors,  and  an  assignee  had  been  appointed  to  colloct 
and  distribute  the  assets  of  the  insolvents,  one  of  the  creditors,  a 
citizen  of  and  residing  in  the  same  State,  could  not  obtain  a  prefer- 
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once  over  the  remaining  creditors  in  his  own  State  by  process  of 
attachment  against  the  property  and  assets  of  the  insolvent  in  this 
State.  But  while  the  decision  is  in  favor  of  the  view  of  appellants, 
at  the  same  time  the  court  quote,  with  approval,  from  Story 
Conflict  of  Laws,  411,  as  follows:  "There  is  a  marked  distinction 
between  a  voluntary  conveyance  of  property  by  the  owner  and  a  con- 
veyance by  a  mere  operation  of  law  in  cases  of  bankruptcy  in  invitum. 
Laws  cannot  force  the  will,  or  compel  any  man  to  make  a  convey- 
ance. In  place  of  a  voluntary  conveyance  of  the  owner,  all  that  the 
legislature  of  a  country  can  do,  when  justice  requires  it,  is  to  as- 
sume the  disposition  of  his  property  in  inritum.  But  a  statutable 
conveyance,  made  under  the  authority  of  any  legislature,  oannot 
operate  upon  any  property  except  that  which  is  within  its  own  ter- 
ritory." If  this  quotation  is  held  to  be  a  correct  view  of  the  law,  it 
would  seem  to  follow  that  the  statute  of  Pennsylvania  did  not  oper- 
ate upon  the  debt  in  this  State,  and  it  was  liable  to  the  garnishee 
process  sued  out  by  appellees;  and  while  the  court,  for  which  we 
entertain  a  high  respect,  arrives  at  a  different  conclusion,  we  are 
not  inclined  to  follow  the  rule  there  adopted. 

In  Story  Conflict  of  Laws,  §  414,  the  following  rule  is  laid 
down  in  regard  to  an  assignment  like  the  one  in  question:  "The 
most  convenient  and  practical  rule  is,  that  statutable  assignments, 
as  to  creditors,  shall  operate  intra-territorially  only.  If  onr  citizens 
conduct  themselves  according  to  oar  laws  in  regard  to  the  property 
of  their  debtors  found  within  onr  jurisdiction,  it  is  reasonable  that 
tbey  should  reap  the  fruits  of  their  diligence,  and  not  be  sent  to  a 
foreign  country  to  secure  such  a  dividend  of  their  debtors'  effects 
as  the  foreign  laws  allow."  In  section  412,  the  author  in  speaking 
of  the  manner  in  which  the  assignee  takes  the  property,  says: 
"  They  take  the  property  under  the  assignment  subject  to  every 
equity  belonging  to  foreign  creditors,  and  subject  to  the  remedies 
provided  by  the  laws  of  the  foreign  country  where  the  debt  is 
due." 

Much  has  been  said  in  the  argument  in  reference  to  the  tritut 
at  this  debt,  and  it  is  contended  that  its  litus  was  the  resideuce  of 
Landenberger  in  Philadelphia,  to  whom  it  was  payable.  Whether 
the  debt  was  constructively  within  the  State  of  Pennsylvania  or 
not,  at  the  time  the  insolvency  proceedings  were  instituted,  we  do 
not  regard  of  any  particular  moment.  The  parties  owing  the  debt 
were  residing  in  this  State.  The  fund  was  bare  and  was  liable, 
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under  the  laws  of  this  State,  to  the  process  of  attachment,  and  the 
trustees  in  the  State  of  Pennsylvania  could  only  take,  as  declared  by 
Story,  subject  to  the  remedies  provided  by  the  laws  where  the  fond 
had  an  actual  existence. 
The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmi. 


Harmon  v.  City  or  Chicago. 
(uom.«o.) 

Jfuttfeipal  corporation  —  ordinance      nuinmce  —  emutittUionai  la*. 

A  penal  ordinance  of  Chicago,  pronouncing  steamboats  emitting  donee  amok* 
to  be  a  nuisance,  is  reasonable,  and  not  unconstitutional  as  affecting  tssm!* 
on  the  Chicago  ri  ver. 

RECOVERY  of  penalty  for  disobedience  of  ordinance,    Tbj 
opinion  states  the  case. 

Wm.  Armstrong,  for  appellant. 

F.  8.  Winston  and  Geo.  Mille  Rogers,  for  appellee. 

Scott,  J.  Only  two  sections  of  the  ordinance  which  it  is  alleged 
was  violated  were  introduced  in  evidence.  So  far  as  any  thing  ap- 
pears in  the  record,  they  seem  to  have  no  necessary  connection 
.with  each  other.  Section  1650  declares:  "  The  emission  of  dense 
smoke  from  the  smoke-stack  of  any  boat  or  locomotive,  or  from 
any  chimney,  anywhere  within  the  city,  shall  be  deemed  and  k 
hereby  declared  to  be  a  public  nuisance:  Provided,  that  the  chim- 
neys of  buildings  need  exclusively  for  private  residences  shall  not  be 
deemed  within  the  provision  of  this  ordinance."  It  will  be  per- 
ceived this  section  provides  no  penalty  for  any  infraction  of  its  pro 
visions.  At  most  it  would  -seem  to  be  a  definition  of  what  the 
common  council  regarded  as  a  "  public  nuisance," —  nothing  more. 
The  case  will  be  considered  as  though  this  section  of  the  ordinance 
had  not  been  introduced  in  evidence. 

Section  1651  seemB  to  be  complete  in  itself,  and  it  was  under  its 
provisions  a  fine  was  imposed  on  defendant.  It  is  the  only  section 
of  the  ordinance  in  evidence  that  imposes  any  penalty  for  a  viol* 
tion  of  its  provisions.      It  is  as  follows: 
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"The  owner  or  owners  of  any  boat  or  locomotive  engine,  and  the 
person  or  persons  employed,  as  engineer  or  otherwise,  in  the  work- 
ing of  the  engine  or  engines  in  said  boat,  or  in  operating  Bach  locomo- 
tive, and  the  proprietor,  lessee  and  occupant  of  any  building,  who- 
shall  permit  or  allow  dense  smoke  to  issue  or  be  emitted  from  the 
smoke-stack  of  any  each  boat  or  locomotive,  or  the  chimney  of  any 
building,  within  the  corporate  limits,  shall  be  deemed  and  held 
guilty  of  creating  a  nuisance,  and  shall,  for  every  snch  oSenae,  be 
fined  in  a  sum  not  less  than  five  dollars  nor  more  than  fifty  dollars." 

Considering  these  sections  of  the  ordinance  as  distinct  and  inde- 
pendent provisions,  having  no  necessary  connection  with  each 
other,  the  criticism  made  upon  section  1650,  that  it  excepts  certain 
persons  and  property  from  its  operation,  and  therefore  conflicts 
with  that  provision  of  the  Constitution  of  the  State  which  declares 
the  general  assembly  shall  not  pass  any  local  or  special  laws  in  cer- 
tain enumerated  cases,  among  which  is,  "granting  to  any  corpora- 
tion, association  or  individual  any  special  or  exclusive  privilege  or 
immunity  or  franchise  whatever,"  and  is  for  that  reason  void,  can 
have  no  application  to  section  1651,  jnst  quoted.  It  is  general  in 
its  provisions,  and  embraces  all  persons  and  property  within  the 
limits  of  the  corporation,  and  imposes  th'c  same  penalty  upon  all 
persons  guilty  of  "creating  a  nuisance,"  as  therein  specified. 

It  is  said  section  1651  is  leveled  against  a  private  nuisance,  and 
cannot  therefore  be  the  subject  of  a  public  prosecution  on  behalf  of 
the  municipality,  as  a  public  nuisance  might  be.  Conceding  as  is 
done  by  the  admission  in  the  record,  the  effect  of  "  dense  smoke  " 
emitted  from  a  smoke-stack  or  chimney  "  is  detrimental  to  certain 
classes  of  property  and  business  within  the  limits  of  the  city  of 
Chicago,  and  is  a  personal  annoyance  to  the  public  at  large  within 
the  city,"  it  is  a  public  nuisance,  in  the  midst  of  a  large  and 
densely  populated  city,  whether  it  is  so  declared  by  ordinance  or 
not.  Unless  it  was  so  in  fact,  the  act  of  declaring  it  to  be  a  public 
nuisance  would  not  make  it  so.  Omitting  so  to  declare,  it  is  none 
the  less  a  public  nuisance.  Certainly  any  thing  that  is  detrimental 
to  certain  classes  of  property  and  business  in  a  populous  city,  and 
is  a  personal  annoyance  to  the  public  at  large  within  the  city,  needs 
not  to  be  defined  by  ordinance  or  by  lexicographers  to  be  known  to 
the  common  mind  as  a  public  nuisance.  It  is  so  per  se.  The 
nuisance  the  party  is  forbidden  by  this  section  of  the  ordinance  to 
create  within  the  limits  of  the  city,  will  be  treated,  in  the  further 
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consideration  of  the  ease,  as  a  public  nuisance,  and  as  much  sub- 
ject to  legislative  control,  as  if  it  had  been  defined  by  ordinance  to 
be  a  public  nuisance.  Nor  will  any  subtle  distinctions  be  indulged 
as  to  what  is  meant  by  "  dense  smoke,"  as  those  terms  are  used  in 
the  ordinance.  The  terms  used  will  be  understood  as  commonly 
employed,  and  this  court  will  understand  by  "dense  smoke,"  pre- 
cisely what  everybody  else  does  that  has  ever  seen  a  volume  of  dark, 
dense  smoke  as  it  comes  from  the  smoke-stack  or  chimney  where 
common  soft  or  bituminous  coal  is  used  for  fuel  in  any  considerable 
quantities. 

Passing  now  to  consider  what  more  nearly  affects  the  merits  of 
the  case,  it  is  insisted  section  1651  of  the  ordinance  conflicts  with 
section  8,  article  1,  of  the  Constitution  of  the  United  States,  which 
declares:  "Congress  shall  have  power  to  regulate  commerce  with 
foreign  nations  and  among  the  several  States,  and  with  the  Indian 
tribes,"  at  least  so  far  as  it  applies  to  tug-boats  plying  in  the 
Chicago  river,  which  is  a  navigable  stream,  under  the  laws  of  the 
United  States.  This  objection  implies  a  misconception  of  the 
scope  and  purpose  of  the  ordinance.  Undoubtedly  these  tug-boats 
are,  in  a  limited  sense,  engaged  in  commerce  among  the  States,  and 
perhaps  with  foreign  nations.  They  run  out  of  the  river  and 
harbor  at  the  port  of  Chicago,  and  tow  in  large  vessels  freighted 
with  the  products  of  other  States  and  of  foreign  nations.  With- 
out their  use  it  would  be  difficult,  and  perhaps  impracticable,  for 
these  great  vessels  with  their  cargoes  to  get  into  or  out  of  port. 
Although  limited  to  the  port  of  Chicago,  the  services  of  these  tug- 
boats are  very  valuable  in  moving  the  goods  and  products  of  the 
States  and  foreign  nations  seeking  a  market  at  Chicago  and  else- 
where in  the  west.  But  does  this  ordinance  impose  any  restraint 
on  the  use  of  such  vessels,  although  engaged  in  general  commerce, 
other  than  is  consistent  with  law  F  It  is  thought  it  does  not.  At 
most  it  purports  only  to  regulate  their  use  in  such  manner  as  may 
not  produce  effects  detrimental  to  property  and  business,  nor  be- 
come a  personal  annoyance  to  the  public  at  large  within  the  city, 
and  that  is  allowable  to  be  done.  Two  sources  of  power  for  regu- 
lating the  use  of  steam  tug-boats  in  the  harbor  and  river  are  dis-  . 
coverable  :  First,  the  city,  by  direct  grant  of  power  from  the  State 
has  the  right  to  make  regulations  in  regard  to  the  use  of  harbors, 
towing  of  vessels,  opening  and  passing  of  bridges;  and  second,  the 
police  power  inherent  in  the  State,  —that  power  under  which  every 
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thing  necessary  to  the  protection  of  the  property  of  the  citizen,  and 
the  health  and  comfort  of  the  public,  may  be  done. 

Controlling  the  use  of  tug-boats  in  towing  in  and  out  vessels  to 
and  from  the  harbor,  is  in  no  sense  in  conflict  with  the  power  ex 
isting  in  Congress  to  regulate  commerce  with  foreign  nations 
and  among  the  several  States.  That  is  very  far  from  an  attempt 
to  regulate  commerce.  It  is  but  stating  what  is  a  matter  of  com- 
mon observation,  that  "  dense  smoke "  is  caused  by  the  kind  of 
fuel  used  in  furnaces  and  fire-boxes.  One  kind  may  produce  smoke 
of  snch  density  as  to  be  hurtful  to  the  public  comfort  in  populous 
cities  or  villages,  and  another  kind  may  produce  no  such  effect.. 
Regulating  the  use  of  fuel,  or  what  is  the  same  thing,  requiring 
owners  or  managers  of  tug-boats  to  so  use  their  vessels  as  not  to 
create  a  dense  smoke,  which  it  is  conceded  would  be  an  annoyance 
to  the  public  at  large,  is  in  no  sense  imposing  any  restraints  upon 
commerce,  nor  does  it  in  any  manner  conflict  with  the  power  of 
Congress  under  what  is  called  the  "  commerce  clause "  of  the 
Constitution  of  the  United  States.  The  delegated  power  in  the 
city  is  broad  enough  to  warrant  the  passage  of  the  ordinance,  bat 
back  of  that  is  the  question,  what  may  the  State  rightfully  do  in 
snch  matters  ?  It  will  te  conceded  the  municipality  can  do  noth- 
ing the  State  cannot  authorize  it  to  do,  and  that  all  power  a  muni- 
cipal corporation  created  by  special  or  general  laws  may  exercise 
emanates  from  the  State  creating  it.  What  powers,  then,  reside 
in  the  State  ?  It  has  all  power  necessary  for  the  protection  of  the 
property,  health  and  comfort  of  the  public,  and  that  power  has 
been  so  frequently  defined  by  this  court  it  is  not  necessary  to  restate 
i(.  '  Its  power,  in  this  respect,  the  State  may  delegate  to  local  mu- 
nicipalities, and  in  such  measure  as  may  be  deemed  desirable  for  the 
best  interests  of  the  public,  and  the  State  may  resume  it  again  when 
deemed  expedient.  It  is  a  familiar  principle  the  State  has  power 
to  make  all  needful  regulations  to  secure  and  promote  the  peace, 
health,  comfort  and  convenience  of  tho  people.  It  often  happens, 
in  legislating  upon  subjects  in  relation  to  the  pence,  health  or  con- 
venience of  the  people  at  large.  State  legislation  approaches  near  to 
powers  committed  to  the  general  government,  and  especially  in 
matters  relating  to  the  construction  o[  roads,  canal  and  bridges,  and 
other  kindred  affairs.  It  seems  to  be  conceded,  by  a  uniform  line 
of  decisions,  that  legislation  in  respect  to  matters  affecting  only 
certain  localities,  and  not  affecting  the  whole  people  of  a  country 
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in  any  considerable  degree,  will  be  committed  to  local  municipal 
government.  Being  more  immediately  interested,  each  local  gov- 
ernments occupy  a  position  to  enable  them  to  adopt  measures  wisely 
adapted  to  the  end  to  be  secured.  In  some  instances  the  State  and 
general  governments  may  exercise  concurrent  jurisdiction  in  cer- 
tain matters,  and  until  the  general  government  sees  proper  to  act, 
it  is  understood  State  legislation  is  warranted,  otherwise  mat- 
ters pertaining  to  local  police  regulations  might  be  wholly  neglected, 
to  the  great  injury  of  the  public.  Frequent  examples  of  the  con- 
current powers  of  the  State  and  general  governments  are  noticeable 
in  the  construction  of  bridges  on  poet  roads  and  over  navigable 
streams.  It  is  thought  such  structures  can  be  best  regulated,  espe- 
cially in  large  cities,  by  the  State,  or  by  local  municipal  authorities 
upon  whom  the  duty  may  be  devolved.  In  such  matters,  until 
Congress  assumes  to  act,  the  power  of  the  State  over  such  subjects 
is  understood  to  be  plenary.  Where  a  conflict  might  arise  between 
the  State  and  the  general  government  in  regard  to  such  subjects, 
Federal  authority  must  always  prevail,  for  the  reason  legislation  in 
pursuance  of  the  Constitution  of  the  United  States  is  the  supreme 
law  of  the  land. 

It  is  not  claimed  that  congress  has  assumed,  under  the  power  it 
is  conceded  to  have  to  regulate  commerce  with  foreign  nations  and 
among  the  several  States,  to  enact  any  laws  relating  to  towing  in  and 
out  vessels  engaged  in  commerce  to  and  from  the  port  of  Chicago, 
and  concerning  the  matters  embraced  in  this  ordinance.  Saeh 
matters  pertain  to  local  government,  with  which  it  is  hardly  prob- 
able Congress  will  ever  assume  to  interfere.  The  law  on  this  sub- 
ject is  well  expressed  by  Mr.  Justice  Field,  in  Bteana&a  Ok  v. 
Chicago,  107  TX.  S.  678,  where  it  is  said  the  general  doctrine 
now  firmly  established  is,  "  the  commercial  power  of  Congress  ii 
exclusive  of  State  authority  only  where  the  subjects  upon  which  it 
is  exercised  are  national  in  their  character,  and  admit  and  require 
uniformity  of  regulation  affecting  alike  all  the  States."  The  regu- 
lations concerning  local  ports,  notwithstanding  a  general  control 
over  them  for  all  commercial  purposes  is  conceded  to  be  in  Congress, 
are  wisely  left  with  the  State  authorities  within  the  limits  of  which 
such  ports  are  situated.  The  non-action  of  Congress  in  such  nut- 
ters may  be  regarded  as  a  declaration  that  the  States  or  the  municipal 
authorities  on  which  the  duty  may  be  devolved  may  be  left  free  to 
make  all  needful  regulations  in  respect  to  wharf-boats,  tng-boaU 
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and  other  boats  used  within  the  harbors  within  their  respective 
jurisdiction,  and  also  regulations  in  respect  to  the  nse  of  such  har- 
bors in  towing  of  Teasels  and  the  opening  and  passing  of  bridges; 
and  with  the  exercise  of  snch  powers  by  the  local  municipal  author- 
ities Congress  has  not  interfered  when  such  regulations  were  thought 
to  be  necessary  to  the  protection  of  property  or  the  comfort  and 
convenience  of  the  people.  It  does  not  affect  the  validity  of  this 
ordinance  that  it  might  be  repugnant  to  the  existence  of  a  power 
in  Congress  to  regulate  commerce  with  foreign  nations  and  among 
the  several  States.  Were  it  repugnant  to  any  act  of  Congress  on 
the  same  subject,  an  objection  for  that  reason  might  possibly  have 
to  be  sustained,  for  as  just  stated,  all  legislation  in  pursuance  of  the 
Constitution  of  the  United  States  is  the  supreme  law  of  the  land. 
But  Congress  has  passed  no  such  law,  and  it  wilt  be  time  enough 
to  consider  that  question  when  it  arises.  It  is  not  true  that  all 
powers  granted  to  Congress  are  exclusive  unless  where  concurrent 
authority  is  reserved  to  the  States ;  nor  is  it  correct,  in  every  in- 
stance, to  say,  "  that  within  the  scope  Congress  may  legislate,  the 
States  may  not  legislate."  Such  is  not  the  law.  Dunne  v.  PropU, 
94  IU.  120;  s.  c,  34  Am.  Rep.  213.  The  existence  of  a  power  in 
Congress  to  control  the  harbor,  and  the  towing  in  and  out  of  mer- 
chant vessels  engaged  in  commerce  with  foreign  nations  and  with 
the  several  States,  does  not  of  itself  prevent  local  legislation  for 
the  security  of  property,  and  the  health,  comfort  and  convenience 
of  the  people  in  a  municipality.  It  is  only  repugnant  and  interfer- 
ing State  legislation  that  must  give  way  to  the  paramount  laws  of 
Congress  constitutionally  enacted. 

But  there  is  another  ground  on  which  this  ordinance  may  be 
maintained  in  its  application  to  "  dense  smoke  "  emitted  from  the 
smoke-stack  of  any  boat  or  locomotive,  or  from  the  chimney  of  any 
building,  within  the  corporate  limits  of  the  city.  This  court  will 
take  judicial  notice  of  the  fact  the  city  of  Chicago  is  organized 
under  the  general  "  act  to  provide  for  the  incorporating  of  cities 
and  villages,"  in  force  July  1,  1872,  and  by  law  the  city  council 
may,  among  its  other  legislative  powers,  have  authority  ' '  to  declare 
what  shall  be  a  nuisance,  and  to  abate  the  same,  and  to  impose  fines 
upon  parties  who  may  create,  continue  or  suffer  nuisances  to  exist." 
Under  the  power  granted  by  the  State  the  city  council  has  provided, 
by  ordinance,  "  that  any  one  who  shall  permit  or  allow  dense  smoke 
to  issue  or  be  emitted  from  the  smoke-stack  of  any    *     *    *    boat 
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or  locomotive,  or  the  chimney  of  an;  building,  within  the  corporate 
limits,  shall  be  deemed  guilty  of  creating  a  nosiance,  and  shall  for 
every  such  offense  be  fined  in  a  anm  not  less  than  five  nor  more 
than  fifty  dollars. "  It  will  be  observed  the  power  conferred  on 
municipal  corporations  is  not  to  declare  what  may  be  a  "public 
nuisance,"  or  a  "  nuisance  per  sc,"  bat  it  ie  to  declare  what  shall  be 
a  "  nuisance,"  and  to  abate  the  same.  Whether  it  would  be  sufficient 
to  warrant  a  conviction  to  simply  prove  the  fact  "dense  smoke" 
issued  from  tho  smoke-stack  of  a  boat  or  locomotive,  or  a  chimney 
of  a  building,  within  the  corporate  limits,  without  proof  that  it  was 
in  fact  a  nuisance,  need  not  now  be  considered.  Taking  judicial 
notice,  as  must  be  done,  that  the  Chicago  river  is  situated  in  the  midst 
of  the  city  where  a  dense  population  exists,  and  near  which  much  01 
the  business  of  the  city  is  transacted,  it  might  be  held  "dense 
smoke,"  such  as  comes  constantly  from  smoke-stacks  of  boats  plying 
the  waters  of  that  river  that  use  the  common  soft  or  bituminous 
coal  for  fuel,  is  a  public  nnisance  per  se.  Bnt  it  is  unnecessary  to 
pass  on  that  question  now.  It  in  admitted,  by  stipulation  of  record, 
"the  effect  of  the  emiasion  of  dense  smoke  is  detrimental  to  certain 
classes  of  property  and  business  within  the  limits  of  the  city,  *  *  • 
and  is  a  personal  annoyance  to  the  public  at  large  within  the  city," 
and  that  brings  the  "nnisance"  aguinst  which  the  ordinance  is 
leveled  precisely  within  the  definition  of  a  public  nnisance  that  may 
be  abated  by  public  prosecution.  Declaring  or  omitting  to  declare 
it  a  "  public "  nuisance  does  not  change  the  fact.  That  which  is 
the  cause  of  offense  would  be  held  to  be  a  public  or  a  private  nuis- 
ance, as  the  fact  is.  Some  things,  without  proof,  will  be  declared 
to  bo  public  nuisances  per  se,  and  others  will  be  bo  declared  because 
the  proof  shows  they  are  in  fact  public  nuisances.  It  makes  no 
difference  how  it  is  made  to  appear,  so  it  does  appear  the  thing 
sought  to  be  abated  by  a  public  prosecution  is  a  public  nuisance. 

The  case  being  considered  has  many  features  in  common  with 
North  Chicago  Railway  Co.  v.  Lake  View,  105  111.  207.  In  that 
case  it  was  clearly  conceded  that  under  a  general  grant  of  power  over 
nuisances  like  the  one  in  question,  the  town  or  municipal  authorities 
have  no  power  to  pass  an  ordinance  declaring  a  thing  a  nuisance 
which  in  fact  ia  clearly  not  one.  "  Bnt,"  it  was  said,  "  in  doubt- 
ful cases  where  a  thing  may  or  may  not  be  a  nuisance,  depending 
upon  a  variety  of  circumstances  requiring  judgment  and  discretion 
on  the  port  of  the  town  authorities  in  exercising  their  legislative 
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f  auctions  under  a  general  delegation  of  power  like  the  one  we  are 
considering,  their  action  under  such  circumstances,  would  be  con- 
clusive of  the  question."  Accordingly  it  was  held  the  use  of  steam 
by  the  North  Chicago  Railway  Company  as  motive  power  in  opera- 
ting its  railway  along  and  over  one  ofthe  public  streets  of  the  town 
of  Lake  View,  contrary  to  the  provisions  of  the  ordinance  of  the 
town,  was  per  u  a  nuisance.  In  the  case  being  considered  the  effect 
of  what  defendant  did  in  running  his  steam  tug-boat  on  the  river, 
within  the  corporate  limits  of  the  city  is  admitted,  and  what  was 
done  did  create  a  "  nuisance,"  in  the  language  of  the  ordinance. 
At  common  law  a  nuisance  was  any  thing  that  worked  hurt,  or  in- 
convenience or  damage  A  public  or  common  nuisance  was  that 
which  affected  the  public  or  was  an  annoyance  to  the  king's  sub- 
ject* at  large.  Precisely  that  is  the  character  of  the  "dense  smoke" 
emitted  from  defendant's  steam  tug-boat.  Its  effect  was  detrimen- 
tal to  some  classes  of  property  and  business  within  the  city,  and 
was  a  personal  annoyance  to  the  public  at  large.  Defendant  was 
therefore  properly  held  to  have  been  guilty  of  creating  a  "  nuisance  " 
and  was  subject  to  the  penalty  or  fine  imposed  by  the  ordinance. 

It  is  stipulated  this  court  may  take  notice  of  the  size  and  com- 
mercial importance  of  the  city  of  Chicago,  and  the  court  may  of 
its  own  motion,  take  judicial  notice  of  what  is  generally  known  — 
that  is  that  the  city  of  Chicago  is  situate  near  the  great  bituminnous 
coal  fields  of  the  State,  and  that  much  of  the  fuel  used  by  the 
multitude  of  manufactories  in  the  city  which  prodnces  the  "dense 
smoke  "  of  which  complaint  is  made  is  the  common  soft  coal.  In 
view  of  the  magnitude  of  the  interests  involved,  it  will  not  do  to 
allow  the  common  council  to  place  an  embargo  on  all  the  interests 
that  have  to  use  this  coal.  It  may  be  that  some  and  perhaps  a  very 
great  inconvenience  would  be  experienced  by  a  rigid  enforcement 
of  the  provisions  of  this  ordinance.  How  that  may  be  thi3  court 
cannot  know.  What  powers  the  city  council  may  exercise  under  the 
general  or  under  its  police  powers,  is  a  question  of  law  to  be  deter- 
mined by  the  courts;  but  when  the  city  council  will  exercise  the 
powers  with  which  it  is  clothed  rests  in  its  legislative  discretion,  and 
the  consequences  that  may  flow  from  the  enforcement  of  ordinances 
enacted  within  powers  conferred  rest  alone  upon  the  body  enacting 
them  and  with  which  the  courts  can  have  no  concern. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
Vol.  LI  —  89 
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MtradMm— ftvm  another  State  to  lohich  defendant  mm  vnla^fuBf  bmtekt 
from  a  foreign  Gauntry.  • 

When  one  charged  with  crime  in  Illinois  was  brought  thither  from  California 
on  a  requisition,  held,  immaterial  that  he  had  bean  forcibly  and  illegally 
brought  to  California  from  a  foreign  country. 

CONVICTION  of  embezzlement  and  larceny.    The  opinion  states 
the  case. 

Robert  Hervey  and  ft  Stewart  Beattie,  for  appellant. 

Luther  Laflin  Mills  and  Sweet,  ffasheQ  &  Orosxcup,  for  people. 

Scott,  J.  It  appears  from  the  record  before  this  court,  that  at 
the  February  term,  1893,  of  the  Criminal  Court  of  Cook  county, 
the  grand  jury  presented,  in  open  court,  an  indictment  against 
Frederick  M.  Ker,  which  contained  four  counts,  in  the  first  of  which 
he  is  charged  with  embezzlement  as  bailee;  in  the  second,  with 
embezzlement  as  a  clerk;  in  the  third,  with  larceny  as  at  common 
law;  and  in  the  fourth,  with  receiving  stolen  property.  In  the 
several  counts,  the  money,  funds  and  securities  alleged  to  have  been 
embezzled  and  stolen  are  alleged  to  be  the  personal  goods  and  prop- 
erty of  David  Preston,  Samuel  A.  Kean  and  Eliaha  Gray,  a  co-part- 
nership firm  under  the  name  of  Preston,  Sean  &  Co.  On  the  13th 
day  of  October,  1863,  defendant,  on  being  arraigned,  filed  a  plea  to 
the  jurisdiction  of  the  court  over  his  person,  the  effect  of  which 
was  to  ask  immunity  from  prosecution  on  the  indictment  then 
pending  against  him,  for  the  reasons  set  forth  in  his  plea.  To  that 
plea  a  general  demurrer  was  sustained,  and  defendant  was,  by  the 
court,  required  to  plead  over.  Against  the  protest  of  defendant 
that  he  was  entitled  to  immunity  from  prosecution  for  the  offenses 
alleged  against  him  in  the  indictment,  on  account  of  the  matters 
set  forth  in  his  plea,  and  because  he  refused  to  plead  over,  the  court 
entered  a  plea  of  not  guilty  for  him.  On  the  trial  the  jury  found 
defendant  guilty  of  embezzlement,  as  charged  in  the  indictment 
and  fixed  the  term  of  punishment  at  ten  years  in  the  penitentiary. 
A  motion  for  a  new  trial  entered  by  defendant  was  overruled,  and 
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the   court  pronounced  judgment  on  the  verdict,  and  defendant 
brings  the  case  to  this  court  on  error. 

One  ground  of  error  relied  on  with  much  confidence  is  the  decis- 
ion of  the  court  sustaining  the  demurrer  to  defendant's  plea  call- 
ing in  question  the  right  or  jurisdiction  of  the  court  to  proceed 
with  the  trial  against  him,  — or  what  is  the  same  thing,  it  is 
insisted  it  was  error  in  the  court  not  to  grant  him  immunity  from 
prosecution.  Of  coarse,  the  demurrer  admits  the  facts  alleged  in 
the  plea,  and  there  can  be  no  controversy  as  to  what  they  are. 
Shortly  stated,  the  principal  facts  are,  that  upon  the  written  request 
of  the  governor  of  Illinois,  the  president  of  the  United  States  issued 
•n  extradition  warrant,  directed  to  the  government  of  the  republic 
of  Pern,  for  the  surrender  of  defendant  under  the  treaty  of  oar 
government  with  that  government  and  named  therein  Henry  G. 
Julian  as  messenger  to  receive  defendant  from  the  authorities  of 
Pern.  The  crime  of  larceny  with  which  the  defendant  stood  charged, 
.is  one  of  the  offenses  specified  in  the  treaty  for  which  a  party  should 
be  surrendered  and  it  was  specified  in  the  president's  warrant  as  the 
crime  for  which  his  surrender  was  demanded.  On  the  Bame  day 
the  executive  warrant  was  issued,  the  secretary  of  State  at  Washing- 
ton made  a  written  request  upon  the  United  States  consul  acting 
at  Lima  to  procure  the  executive  of  Peru  to  surrender  defendant  to 
Julian,  under  the  treaty  of  the  United  States  and  Peru  of  Septem- 
ber 12,  1870,  which  it  is  averred  was  and  is  the  only  treaty  in  force 
between  the  two  governments.  It  is  then  averred  no  request  was 
ever  made  by,  the  United  States  consul  at  Lima,  or  by  Julian  or 
any  other  person,  upon  any  of  the  authorities  or  diplomatic  agents 
of  the  government  of  Pern,  for  the  surrender  of  defendant,  in  com- 
pliance with  the  president's  warrant,  nor  was  any  consent  or  au- 
thority given  by  the  authorities  or  diplomatic  agents  of  Pern  to 
Julian  or  to  any  other  person,  to  arrest  and  remove  defendant  from 
Peru  for  any  cause,  and  that  on  the  3d  day  of  April,  1883,  while 
defendant  was  domiciled  at  Lima,  in  Peru,  Julian  with  the  aid  of 
persons  whose  names  are  unknown,  without  any  authority  or  warrant 
from  the  authorities  or  diplomatic  agents  of  Peru,  arrested  defend- 
ant and  forced  him  to  go  to  Callao,  and  there  placed  him  on 
board  the  steamship  "Essex,"  and  kept  him  a  close  prisoner  on 
such  vessel.  Afterward  the  "  Essex  "  sailed  to  the  port  of  Honolulu 
with  defendant  on  board,  and  thereat  that  port  but  perhaps  outside 
the  harbor,  defendant  was  transferred  to  the  "  Oity  of  Sidney,"  an 
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American  ship  about  to  Bail  for  San  Francisco  in  California.  The 
steamship  "  Essex  "  was  a  vessel  belonging  to  the  navy  of  the  United 
States  and  was  at  the  time  commanded  by  the  officers  of  the  navy. 
The  "City  of  Sidney"  was  perhaps  an  American  merchant  Teasel  — 
bat  how  that  is  matters  little.  While  these  events  were  transpiring 
the  parties  prosecuting  procured  from  the  governor  of  the  State 
of  Illinois  a  requisition  upon  the  governor  of  California  for 
the  arrest  of  defendant,  in  which  Frank  Warner  was  named  a 
suitable  person  to  receive  defendant  from  the  authorities  of  Cali- 
fornia and  bring  him  to  this  State  for  trial.  Afterward  the  gover- 
nor of  California  issned  his  warrant  in  pursuance  with  the  requi- 
sition of  the  governor  of  the  State  of  Illinois,  for  the  arrest  of 
defendant.  On  his  arrival  at  San  Francisco  in  the  "  City  of  Sidney  " 
defendant  was  arrested  on  the  warrant  of  the  governor  of  California 
and  delivered  to  Frank  Warner,  the  messenger  named  to  receive 
him,  and  was  by  him  brought  into  this  State  and  delivered  into  the 
custody  of  the  sheriff  of  Cook  county,  where  the  indictment  on 
which  he  was  afterward  tried  was  fonnd,  and  was  then  pending  in 
the  criminal  court  against  him.  Other  matters  are  contained  in 
the  plea,  but  as  they  are  not  necessary  to  an  understanding  of  the 
discussion  that  is  to  follow  they  need  not  be  stated. 

A  proposition  asserted  by  counsel  for  the  defense  is  the  Criminal 
Court  of  Cook  county  never  obtained  jurisdiction  of  defendant  by 
"  due  process  of  law,"  for  the  purpose  of  trying  him  for  larceny  or 
any  other  crime.  The  position  taken  on  this  branch  of  the  case  is  much 
weakened  by  the  consideration  that  it  appears  from  the  averments  of 
the  plea  itself  that  the  bringing  of  the  defendant  into  the  State,  and 
trying  him  for  an  offense  committed  within  its  limits,  was  by  "  due 
process  of  law,"  whatever  wrong  may  have  been  done  to  him  else- 
where. The  governor  of  the  State  of  Illinois  made  a  requisition  upon 
the  governor  of  the  State  of  California  for  the  surrender  of  defendant 
as  a  fugitive  from  the  justice  of  the  State,  and  designated  Frank  War- 
ner to  receive  defendant  and  bring  him  back  to  this  State.  In  compli- 
ance with  that  requisition  the  governor  of  Calif  ornia  did  issue  his  war- 
rant upon  which  defendant  was  arrested  within  the  jurisdiction  of  that 
State  and  delivered  into  the  custody  of  Frank  Warner,  who  brought 
him  into  this  State,  and  delivered  him  to  the  sheriff  of  Cook  county. 
That  was  in  accordance  with  usage  and  law.  It  is  not  allowable,  on 
the  trial  of  one  who  has  been  surrendered  by  a  sister  State,  under  the 
laws  of  Congress,  as  a  fugitive  from  justice,  to  inquire  as  to  the 
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regularity  or  irregularity  of  each  surrender.  It  affects  neither  the 
guilt  nor  innocence  of  the  accused,  nor  the  jurisdiction  of  the  court 
to  try  him.  Conceding,  as  may  be  done,  that  defendant  was  arrested 
in  Pern,  and  brought  into  the  State  of  California,  without  warrant 
of  law,  the  State  now  prosecuting  defendant  waa  not  a  party  to  any 
violation  of  any  treaty  or  other  public  law.  The  application  the 
State  made  to  the  executive  department  of  the  general  government 
waa  for  the  legal  arrest  of  defendant,  and  if  there  was  any  abuse 
of  the  warrant  of  the  Federal  government,  or  any  treaty  obligations 
with  a  friendly  power  violated,  it  was  not  done  by  the  State  now 
conducting  the  prosecution  against  defendant.  Julian,  who  it  is 
alleged  made  the  illegal  arrest  of  defendant,  and  brought  him 
within  the  jurisdiction  of  the  State  of  California,  was  acting  either 
under  the  warrant  of  the  president  or  on  his  own  responsibility. 
He  did  not  bring  defendant  into  this  State  at  all.  It  was  done  by 
another  person,  on  a  requisition  from  the  governor  of  Illinois,  and 
on  a  warrant  issued  by  the  governor  of  California  for  his  arrest  in 
that  State.  Of  the  action  of  the  State  prosecuting  him,  defendant 
can  have  no  just  ground  of  complaint  that  he  was  brought  within 
its  jurisdiction  without  "  due  process  of  law."  People  v.  Rove,  4 
Park.  858;  Adriatic*  v.  Lagrave,  59  N".  Y.  110;  s.  c,  17  Am.  Hep. 
317;  State  v.  Bott,  21  Iowa,  467. 

But  waiving  every  objection  to  the  plea  that  may  seem  to  be  tech- 
nical, and  considering  it  on  the  broadest  grounds  taken  in  its  sup- 
port, it  is  thought  the  demurrer  was  properly  sustained.  Three 
propositions  are  stated,  which,  if  they  can  be  maintained,  it  is  in* 
sisted  lead  to  the  conclusion  that  the  Criminal  Court  of  Cook  county 
never  obtained  jurisdiction  of  defendant  to  try  him  for  larceny  or 
any  other  crime:  First,  that  the  United  States,  by  its  treaty  with 
the  republic  of  Peru,  provided  "  due  process  of  law  "  for  getting 
jurisdiction  of  persons  domiciled  in  that  country  charged  with  hav- 
ing committed  certain  crimes,  among  which  is  larceny,  of  which 
defendant  was  charged  in  one  count  of  the  indictment  against  him; 
second,  that  such  "  due  process  of  law  "  must  be  obeyed  in  all  its 
terms,  express  or  implied;  and  third,  that  such  "due  process  of 
law,"  for  the  pnrpose  of  getting  jurisdiction  in  such  cases,  by  neces- 
sary implication  excludes  any  other  mode  of  getting  jurisdiction. 
As  has  been  seen,  defendant  was  not,  in  fact,  brought  within  the 
jurisdiction  of  the  United  States  under  its  treaty  with  Peru;  but 
the  argument  assumes  that  if  defendant  was  brought  back  to  the 
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United  States  otherwise  than  under  the  treaty  between  the  United 
States  and  Pern,  his  capture  and  detention  woald  be  unlawful,  at 
being  in  violation  of  a  right  of  asylum  be  is  supposed  to  have  had, 
nnder  the  treaty,  at  the  place  where  he  was  domiciled  when  captured. 
No  principle  is  suggested  on  which  this  proposition  can  be  maintained 
m  broadly  as  stated,  nor  an;  case,  English  or  American,  cited, 
where  the  decision  was  rendered  on  analogous  facts  with  the  case 
being  considered,  that  holds  the  doctrine  contended  for.  Undoubt- 
edly at  common  law  the  rule  is,  the  court  trying  a  party  for  a  crime 
committed  within  its  jurisdiction  will  not  investigate  the  manner 
of  his  capture,  in  case  he  had  fled  to  a  foreign  country  and  bad  been 
brought  back  to  its  jurisdiction,  although  his  capture  had  been 
plainly  without  authority  of  law.  It  is  sufficient  the  accused  is  in 
court,  to  require  him  to  answer  the  indictments  against  him. 
It  is  thought,  and  with  good  reason,  any  other  rule  would 
work  great  embarrassment  in  the  administration  of  the  crimi- 
nal law.  In  Ex  parte  Scott,  9  Barn.  &  Cress.  446,  the  accused 
was  arrested  at  Brussels  by  a  police  officer,  without  any  war- 
rant of  law,  and  brought  back  to  England.  The  prisoner  vh 
brought  np  on  habeas  corpu4,  that  she  might  be  discharged.  It 
appeared  a  true  bill  had  been  found  against  her  for  a  misdemeanor, 
and  Lord  Tenterdkn,  before  whom  the  writ  was  heard,  refusal 
to  inquire  into  the  circumstances  of  her  arrest,  whether  it  was 
legal  or  illegal,  and  held  the  accused  amenable  to  justice.  It  was 
said  in  that  case,  if  the  act  complained  of  were  done  against  the 
law  of  a  foreign  country,  that  country  might  have  vindicated  its 
own  law.  It  does  not  seem  to  be  doubted  that  this  case  accurately 
states  the  common  law  on  this  subject,  nor.  is  it  doubted  that  many 
well-considered  American  cases  declare  the  same  doctrine.  State  v. 
Smith,  Bailey,  281,  and  note:  State  v.  Brewster,  7  Vt.  118;  Ad- 
riance  v.  Lagrave,  59  N.  Y.  110;  s.  c,  17  Am,  Rep.  317;  State  v. 
JBoes,  31  Iowa,  167;  United  States  v.  Caldwell,  8  Blatcht  131; 
United  States  v.  Lawrence,  13  Blatchf.  295.  The  rule  is  different 
in  oivil  cases,  for  the  reason  a  party  guilty  of  fraud  in  bringing  s 
party  within  the  jurisdiction  of  the  court  will  not  be  permitted  to 
have  a  personal  advantage  from  his  own  wrongful  conduct 

It  may  be  well  to  recur  again  to  the  distinction  taken  by  counsel 
which  it  is  insisted  takes  the  case  being  considered  out  of  the  rnla 
established  by  the  English  and  American  cases  cited,  that  some 
further  discussion  may  he  had  upon  it    The  position  taken  it, 
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that  where  a  treaty  exiBts  between  two  governments,  as  no  capture 
can  lawfully  be  hod  of  a  party  accused  of  crime  in  the  country 
to  which  he  has  fled  for  asylum,  except  under  the  terms  of  such 
treaty,  if  a  capture  and  removal  of  a  party  is  made  in  violation  of 
the  treaty,  it  is  without  "due  process  of  law,"  and  the  court  within 
whose  jarisdiotion  the  accused  is  wrongfully  brought  obtains  no 
rightful  jurisdiction  to  try  him  for  any  crime,  either  for  the  crime 
for  which  it  was  attempted  to  extradite  him,  or  for  any  other  crime. 
The  exact  question  arising  in  this  cose  was  uot  involved  in  either 
of  the  cases  ut  supra,  nor  indeed  has  the  attention  of  the  court 
been  called  to  any  cases  where  the  facts  were  precisely  analogous. 

It  is  confidently  insisted  all  through  the  argument  for  the  defense, 
that  defendant's  right  of  asylum,  under  the  treaty  between  the 
two  governments,  was  complete  when  he  was  domiciled  in  Peru, 
and  that  he  has  been  deprived  of  that  right  by  sheer  force,  without 
"  due  process  of  law."  But  is  that  position  tenable  ?  Upon  what 
principle  can  it  be  maintained  ?  As  a  question  of  law,  on  the  facts 
as  stated  in  the  plea,  defendant  never  had  any  right  of  asylum  in 
Pern  that  secure  him  immunity  from  arrest  on  account  of  offenses 
mentioned  in  the  treaty,  and  for  which  a  party  was  subject  to  ex- 
tradition. Conceding,  as  may  be  done  for  the  purposes  of  thin  de- 
cision, the  proposition  insisted  upon,  the  enumeration  of  certain 
crimes  in  the  treaty  for  which  a  party  may  be  extradited  implies 
that  as  to  all  other  offenses  he  is  guaranteed  asylum  in  the  country 
where  he  is  domiciled,  how  does  that,  if  true,  affect  the  question 
being  considered  ?  As  to  the  crime  of  larceny,  with  which  de- 
fendant was  charged,  he  could  have  no  right  of  asylum  in  Peru, 
as  that  is  one  of  the  crimes  enumerated  in  the  treaty,  and  what 
right  secured  by  treaty  was  violated  when  he  was  arrested,  either 
with  or  without  due  process  of  law  ?  The  accused  was  subject  to 
extradition  at  any  time,  under  the  treaty,  and  what  difference  con 
it  moke,  in  law,  as  to  the  right  of  a  State  court  to  try  defendant 
for  an  extraditable  crime,  whether  the  existing  treaty  was,  in  fact, 
observed  in  all  its  forms  ?  That  which  was  done,  if  wrong,  was  in 
violation  of  international  law,  and  if  the  government  of  Peru  does 
not  complain  of  the  arrest  of  thedefendant  within  its  jurisdiction, 
as  an  infraction  of  international  law,  it  does  not  lie  in  the  mouth 
of  defendant  to  moke  complaint  on  its  behalf.  Questions  arising 
under  international  law  concern  principally  the  nations  involved, 
and  their  settlement  is  a  national  affair. 
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Rejecting,  ae  must  be  done,  the  erroneous  assumption  that  defend- 
ant had  the  right  of  asylum  in  Pern  under  the  treaty  between  the 
two  g  nernments,  the  argument  for  the  defense  is  wholly  without 
force.  It  is  plain  he  had  no  right  of  asylum  the  law  of  either  gov- 
ernment would  protect.  The  treaty  as  to  the  crime  of  larceny,  with 
which  defendant  stood  indicted,  had  provided  no  asylum  that  would 
secure  him  immunity  from  arrest  for  that  crime  in  the  country 
where  he  was  domiciled.  The  utmost  that  can  be  claimed  is,  that 
the  person  having  the  president's  warrant  for  the  extradition  of 
defendant  proceeded  irregularly,  and  may  hare  rendered  himself 
liable  as  for  a  personal  trespass,  but  he  deprived  defendant  of  no 
right  of  asylum  in  the  country  of  bis  temporary  domicile,  for  the 
simple  reason  he  had  none  secured  by  any  public  law,  of  whicb  he 
could  be  dispossessed. 

The  attention  of  the  court  has  been  called  to  Com.  v.  Haintt, 
13  Bnsh,  700;  State  v.  Vanderpool,  39  Ohio  St.  273;  8.  C,  48 
Am.  Rep.  431,  and  other  analogous  cases,  upon  which  great  stress 
is  laid,  as  holding  principles  it  is  insisted  ought  to  control  the  pres- 
ent decision.  These  cases  have  been  examined,  and  it  is  found  they 
hold  the  doctrine  that  a  fugitive  from  the  justice  of  the  State  whohu 
been  brought  back  from  the  country  to  which  he  had  fled,  on  a 
warrant  of  extradition,  in  conformity  with  the  terms  of  a  treaty  ex- 
isting between  the  two  governments,  cannot  be  proceeded  against 
or  tried  by  the  State  for  any  other  offenses  than  those  mentioned 
in  the  treaty,  and  for  which  he  was  extradited,  without  first  being 
afforded  an  opportunity  to  return  to  the  country  whence  he  had 
been  brought.  Some  of  these  cases  also  declare  the  familiar  prin- 
ciple of  international  law,  that  the  right  of  one  government  to  de- 
mand and  receive  from  another  the  custody  of  an  offender  against 
its  laws,  and  who  has  sought  an  asylum  in  such  foreign  country, 
depends  upon  treaty  stipulations  between  such  governments.  Where 
no  treaty  exists,  no  obligation  that  can  be  insisted  upon  exists  to 
surrender  criminals  for  trial  to  the  government  from  which  they 
have  fled;  but  as  a  matter  of  comity  between  nations,  great  offend- 
ers are  usually  surrendered  on  request  from  the  government  claim- 
ing the  right  to  try  them.  A  principle  running  through  this  latter 
class  of  oases  has  mnch  that  commends  itself  to  a  sense  of  justice. 
It  is,  that  where  a  person  whose  extradition  has  been  granted  for 
trial  for  a  particular  crime  named  in  the  extradition  warrant,  the 
demanding  government  obtains  no  lawful  right  to  try  him  for  any 


MAY  TERM,  1884.  ?I3 

Ker  v.  People. 

other  offenses,  without  bad  faith  to  the  government  that  consented 
to  hie  extradition,  and  for  which  it  would  have  just  grounds  to  de- 
mand reparation.  Such  an  act  would  be  in  violation  of  both  the 
letter  and  spiritof  the  treaty.  But  this  doctrine,  if  it  shall  be  con- 
ceded'it  has  for  its  support  natural  justice,  and  even  the  weight  of 
authority,  can  have  no  application  to  the  case  being  considered. 
Here  the  complaint  is  that  the  treaty  was  not  observed  in  the  capture 
and  detention  of  defendant.  It  was  done  by  force,  outside  of  its 
provisions.  The  extradition  warrant  issued  by  the  executive  of  the 
United  States  demanded  defendant  should  be  surrendered  on  a 
charge  of  larceny,  that  he  might  be  tried  for  that  offense.  That  is 
an  extraditable  crime  under  the  treaty  with  the  government  of 
Peru.  It  was  on  that  charge  be  was  pot  on  trial.  It  is  true  he  wad 
not  convicted  of  larceny  as  at  common  law,  but  the  same  indictment 
contained  counts  for  embezzlement,  an  offense  of  which,  if  convicted, 
the  statute  declares  "  he  shall  be  deemed  guilty  of  larceny,"  upon 
which  he  was  tried  at  the  same  time  of  the  trial  of  the  charge  of 
larceny,  and  was  convicted. 

There  is  another  reason  that  leads  to  the  same  conclusion  the 
case  in  hand  is  not  within  the  rule  declared  in  the  latter  line  of  de- 
cisions. It  is,  that  defendant,  as  has  been  seen,  was  not  surrend- 
ered by  the  government  of  Peru  under  its  treaty  with  the  United 
States.  According  to  the  averments  in  the  plea,  no  effort  was  made 
to  obtain  defendant  on  the  extradition  warrant,  and  the  official 
authorities  of  Peru  were  not  asked  to,  and  never  did  consent  to  his 
capture  within  the  jurisdiction  of  that  government  It  was  done 
by  sheer  force,  and  not  nnder  the  treaty  at  all.  That  brings  the 
case  more  nearly  nnder  the  decisions  first  cited,  and  they  must  be 
regarded  as  of  controlling  authority. 

But  aside  from  all  authority,  on  principle  defendant  has  shown 
no  right  to  immunity  from  prosecution  for  the  offenses  for  which  he 
was  indicted.  The  Federal  government  has  itself  violated  no  treaty 
with  the  republic  of  Peru.  The  arrest  and  detention  of  defendant 
was  not  by  any  authority  of  the  general  government,  and  no  obliga 
tion  is  implied  on  the  part  of  the  Federal  or  any  State  government, 
to  the  republic  of  Peru,  to  secure  defendant  immunity  from  prose- 
cution for  any  offense.  What  was  done  was  done  by  individual 
wrong,  precisely  as  was  done  in  Ex  parU  Scott,  supra,  and  State  r. 
Brewster,  supra.  The  invasion  of  the  sovereignly  of  Peru,  if  any 
wrong  was  done,  was  by  individuals,  perhaps  some  of  them  owing 
Vol.  LI  —  80 
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no  allegiance  to  the  United  States,  and  not  by  the  Federal  govem- 
tnent.  should  the  government  of  Pern  complain  its  sovereignty 
had  been  invaded  by  citizens  of  the  United  States,  that  would 
be  a  question  arising  under  international  law,  and  not  under  any 
act  of  Congress  or  treaty  of  the  United  States.  Nor  will  defendant 
be  permitted  to  complain  that  his  right  of  asylum  in  Peru  has  been 
violated,  for  as  before  stated,  he  had  no  right  of  asylum,  as  against 
the  crime  of  larceny,  under  the  treaty  with  Peru,  nor  any  absolute 
right  to  asylum  under  comity  existing  between  nations.  Whether 
a  nation  will  surrender  a  fugitive  from  justice  that  seeks  with  it  an 
asylum,  is  a  question  of  national  comity  resting  in  discretion.  In 
no  view  that  can  be  taken  is  defendant  entitled  to  immunity  from 
prosecution  on  the  indictment  under  which  he  was  convicted. 
[Other  points  omitted.] 

Judgment  afflrmi. 
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Water  and  teater-eow*e  —  turfac*  water  —  ravine. 

A  land  owner  may  protect  his  land  bj  an  embankment  ogaiiixt  surface  watet 
Bowing  through  a  ravin*  whirh  ordinarily  is  dry.* 

ACTION  of  damages  f»r  obstructing  flow  of  water.     The  opinion 
shows  the  case.     The  defendant  hud  judgment  below. 

Thomat  <£  Fuller,  for  appellant 

Wm.  H.  Ehtant,  for  respondent. 

Taylor,  J.  The  learned  Circuit  judge  held  that  it  was  clearly 
established  that  there  wait  no  actual  water-coarse  coming  down  the 
coolie,  and  that  all  the  water  that  flowed  down  and  out  of  the 
same  was  mere  surface  water.-)  which  the  defendants  bad  the  riant 
to  embank  against  to  prevent  their  coming  npou  their  respective 
tracts  of  land:  and  that  if  in  so  doing,  such  water  was  turned  in 
the  direction  of  the  plaintiff's  land  and  flowed  thereon,  and  injured 

•8m   SObit.   WMami  (25  Kaus.  310),  87  Am.   Rep.   241;  Barkltg  v.    Wfhom 
(86  N.  T.  140).  40  Am.  Rep.  (ill). 
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it,  it  was  a  case  of  damnum  absque  injuria,  for  which  no  action 
would  lie.  On  the  part  of  the  plaintiff  it  was  claimed  that  npon 
the  evidence  it  was  a  qnestion  of  fact  for  the  jury  whether  there 
was  or  was  not  a  natural  water-course  down  said  coolie. 

That  there  was  no  natural  water-coarse  down  the  coolie,  within 
the  inclining  of  the  law  as  interpreted  by  this  court  in  the  case  of 
Hoyt  v.  Hudson,  27  Wis.  656,  was,  we  think,  clearly  shown  by  the 
evidence  given  on  behalf  of  the  plaintiff.  One  of  the  plaintiffs 
witnesses,  John  A.  Fnlsom,  says  :  '"  This  water  is  surface  water. 
In  time  of  freshets  and  rains  there  is  a  continuous  stream  of  water 
down  that  hollow.  *  *  *  This  water  runs  in  that  channel  only 
when  we  have  rains.  After  a  rain  storm  the  water  will  continue 
to  rnn  from  two  to  twelve  hoars.  There  is  no  living  water  there 
at  the  mouth  of  the  conlie  *  *  *  It  forms  a  well-defined  water- 
course there  when  it  rains.  Whenever  it  rains  there  it  runs  down 
through  the  Lhemerie  ooulie  in  its  certain  particular  channel  to 
the  prairie,  which  channel  has  a  particular  bed  and  banks."  The 
plaintiff  himself  testified  that  "  there  is  no  water  running  in  the  ditch 
all  the  time  nearer  than  a  half  mile  from  the  dam.  The  water  that 
follows  down  the  eoulie  to  the  dam  is  caused  by  melting  snow  and 
falling  rain."  Another  witness,  Harnes,  says  he  "never  saw  any 
water  there,  except  when  it  had  been  raining  it  ran  off."  Another 
witness  says:  "I  never  saw  any  water  there  except  after  a  rain. 
Sometimes  after  a  rain  the  water  ran  in  there  for  two  or  three  days." 

The  evidence  in  this  case  brings  this  alleged  water-coarse  clearly 
within  the  rule  laid  down  by  this  court  in  the  case  of  Hoyt  v.  Hud- 
son, 37  Wis.  656,  and  it  is  not  such  a  water-course  as  is  protected  by 
the  law,  and  for  the  obstruction  of  which  damages  may  be  recovered 
by  a  person  injured  by  its  obstruction.  In  the  opinion  of  this  court  in 
that  case  of  Hoyt  v.  Hudson,  Chief  Justice  Drios  says  :  "  The 
term  'water-course'  is  well  defined.  Thore  must  be  a  stream  usually 
flowing  in  a  particular  direction,  though  it  need  not  flow  continually. 
It  may  sometimes  be  dry.  It  must  flow  in  a  definite  channel  having 
a  bed,  sides,  or  banks,  and  usually  discharge  itself  into  some  other 
stream  or  body  of  water.  It  must  be  something  more  than  a  mere 
surface  drainage  over  the  entire  tract  of  land,  occasioned  by  unusual 
freshets  or  other  extraordinary  causes.  It  does  not  include  the 
waters  flowing  in  hollows  or  ravines  in  land,  which  is  the  mere  sur- 
face water  from  rain  or  melting  snow,  and  is  discharged  through 
them  from  higher  to  lower  levels,  but  which  at  other  times  an 
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destitute  of  inter.  Such  hollows  or  ravines  are  not  in  legal  con- 
templation water-courses."  The  learned  chief  justice  then  gives  a 
brief  abstract  of  the  evidence  in  that  case  as  to  the  nature  of  the 
water-couree  then  in  question.  See  pages  661, 663.  Suoh  abstract 
of  the  evidence  shows  that  the  stream  in  that  case  was  of  the  same 
temporary  character  as  the  one  in  question  in  the  case  at  bar,  and 
that  evidence  had  certainly  as  strong  a  tendency  to  establish  the  fact 
of  a  water-conrse  as  the  evidence  in  the  case  at  bar.  After  stating 
the  evidence,  the  learned  chief  justice,  speaking  for  the  court,  says: 
"  Snch  is  a  statement  of  all  the  testimony  as  given  by  the  witnesses 
themselves,  from  which  we  think  it  clearly  appears  that  it  was  a 
mere  occasional  flow  of  surface  water  down  the  ravine  or  hollow  in 
question,  which  was  obstructed  by  the  agents  and  officers  of  the 
city,  and  not  a  stream  or  water-conrse  within  the  meaning  of  the 
law  on  that  subject."  The  rule  adopted  by  this  court  as  to  the 
right  of  a  land  owner  to  obstruct  the  flow  of  surface  water  upon 
his  land  is  stated  by  the  chief  justice  in  the  following  language  : 
"The  proprietor  of  »n  inferior  or  lower  tenement  or  estate  may,  if 
he  choose,  lawfully  obstruct  or  hinder  the  natural  flow  of  such 
water  thereon,  and  in  so  doing  may  turn  the  same  back  upon  or  off, 
on  to  or  over  the  lands  of  other  proprietors  without  liability  for  in- 
juries ensuing  from  such  obstruction  or  diversion." 

The  case  at  bar  is,  in  all  its  material  facts,  the  same  as  the  case 
above  cited,  and  must  be  governed  by  it.  The  water  obstructed  by 
the  defendants,  and  turned  from  their  lands  upon  the  lands  of  the 
plaintiff,  was  surface  water.  They  did  not  permit  the  surface  waters 
to  collect  in  large  quantities  upon  their  lands,  and  then  discharge 
them  in  unusual  quantities  upon  the  lands  of  the  plaintiff,  so  as  to 
bring  the  case  within  the  rule  laid  down  in  the  case  of  Pettigrew  v. 
Evatuvilfo,  25  Wis.  223;  a.  a,  3  Am.  Rep.  50;  they  simply  fenced 
against  the  surface  water  from  adjoining  lauds,  as  they  had  the 
right  to  do;  and  if  in  so  fencing  against  such  water  it  was  diverted 
upon  the  plaintiff's  land,  he  has  no  action  against  the  defendants. 
The  acts  of  the  defendants  being  lawful  in  the  eye  of  the  law,  any 
injury  suffered  by  reason  of  such  lawful  acts  is  not  a  good  ground 
for  an  action. 

The  rule  laid  down  by  this  court  in  Hoyt  v.  Hudson,  above  cited, 
has  been  adhered  to  in  the  following  cases:  Pettigrew  v.  EvantviUe, 
25  Wis.  223,  238,  239;  s.  o.,  3  Am.  Rep.  50;  Fryer  v.  Warm,  29 
Wis.  511;  Eulrich  v.  Richter, 37  Wis.  226;  AUeny.  Chippewa  FaUs, 
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52  Wis-  434;  8.  c,  38  Am.  Sep.  748;  O'Connor  r.  F.  du  L.,  A.  &■ 
P.  Ry.  Co.,  58  Wis.  080;  a.  c,  38  Am.  Rep.  763;  Hanlin  v.  C.  £ 
N,  W.  Ry.  Co.,  61  Wis.  516.  We  see  nothing  in  the  facta  of  this" 
case  which  would  justify  us  in  making  it  an  exception  to  the  general 
and  well-established  rale  of  this  court  upon  the  real  question  in  is- 
sue between  the  parties.  It  follows  that  the  nonsuit  was  properly 
ordered  by  the  Circuit  Court. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  afirmtd. 
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Railroad  —  warning,  lignal*  near  highway  arotiring. 

The  statutory  duty  imposed  on  railroads  to  givo  warning  signals  at  and  Mar 
highway  crossings  la  Intended  for  the  benefit  of  persons  travelling  on  a  par- 
allel highway  as  well  aa  those  Intending  to  cross  the  track.  (Aw  not*,  p. 
721.) 

ACTION  for  injuries  by  omission  to  give  warning  signals  near 
highway  crossing.     The  opinion  states  the  case.     The  defend- 
ant had  judgment  on  demurrer. 

Alexander  Meggttt  and  J.  F.  Ellis,  for  appellant. 

John  D.  Hove  and  S.  L.  Perrin,  for  respondent 

Lyon,  J.  Independently  of  the  fact  that  the  defendant's  loco- 
motive and  train  of  cars  were  near  the  highway  aud  railroad  cron- 
ing  when  they  emerged  from  the  cut  and  frightened  the  horse 
being  driven  on  the  adjacent  highway  by  the  plaintiff's  wife,  we 
think  the  defendant  would  have  been  under  no  obligation  either  to 
slacken  the  speed  of  the  train  or  give  any  signal  of  its  approach. 
There  is  no  statute,  and  we  are  aware  of  uo  common-law  rale, 
which,  under  such  circumstances,  requires  railroad  companies  to 
observe  those  precautions  to  avoid  accident.  If  therefore  the  de- 
fendant is  liable  in  this  action,  it  is  so  because  it  failed  to  comply 
with  the  requirements  of  the  statute  prescribing  its  duty  when  its 
train  aproached  the  crossing  of  the  highway. 
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The  statute  provides  that  "  before  crossing  any  highway,  except 
io  cities  and  Tillages,  with  any  locomotive,  the  whistle  shall  be 
blown  eighty  rode  from  such  crossing,  and  the  engine  bell  rnng 
continuously  from  thence  until  the  highway  shall  be  crossed  by  the 
locomotive."  R.  S.,  §  1809.  Under  this  statute  no  negligence  or 
breach  of  duty  can  be  imputed  to  the  defendant  because  of  the 
speed  of  the  train.  The  case  made  by  the  complaint  is  that  the 
whistle  was  not  sounded,  or  the  bell  rang,  when  the  train  ap- 
proached the  crossing,  and  that  (he  failure  to  do  so  was  the  proxi- 
mate cause  of  the  injuries  complained  of. 

It  is  doubtless  true  that  unless  tlio  defendant  owed  the  duty  to 
the  plaintiffs  wife  and  children  to  blow  the  whistle  and  ring  the 
bell,  the  complaint  fails  to  state  a  cause  of  action.  But  if  it  owed 
them  such  duty,  then  the  complaint  states  a  cause  or  action.  These 
propositions  are  illustrated  by  some  of  the  cases  cited  by  coun- 
sel for  the  defendant.  Thus  it  was  held  in  Harty  v.  C.  R.  Co.  of 
N.  J.,  42  N.  Y.  468,  that  the  sole  object  of  a  statute  of  New  Jer- 
sey, similar  to  ours,  was  to  protect  persons  travelling  the  highway 
at  or  near  the  crossing,  aod  that  the  railroad  company  owed  no 
duty  to  a  person  injnred  by  a  passing  train,  when  such  a  person 
was  on  the  track  near  a  crossing  (although  lawfully  there),  to  blow 
the  whistle  or  ring  the  bell.  Hence  it  was  held  that  a  failure  to 
give  the  signals  required  by  the  statute  did  not  render  the  railroad 
company  liable  for  snch  injuries.  To  the  same  effect  is  CDonnell 
v.  P.  &  W.  R.  Co.,  6  R.  I.  211. 

The  controlling  question  in  this  case  is,  therefore,  did  the  de- 
fendant company  owe  the  duty  to  the  plaintiffs  wife,  and  their 
children  who  were  with  her  in  the  buggy,  to  give  the  signals  re- 
quired by  the  statute  of  the  approach  of  its  train  to  the  crossing? 

It  was  maintained  in  the  argument  on  behalf  of  the  defendant 
that  the  statutory  precautions  have  no  application  to  a  person  trav- 
elling a  highway  parallel  with  the  railroad,  but  only  to  those  trav- 
ellers on  the  highway  who  are  about  to  use  the  crossing.  The 
highway  along  which  plaintiffs  wife  was  driving  when  her  horse 
became  frightened  and  unmanageable,  was  substantially  parallel 
with  the  railroad  at  the  place  of  the  accident,  and  the  complaint 
does  not  allege  that  she  intended  to  or  was  about  to  drive  across 
the  railroad. 

None  of  the  oases  cited  by  counsel  to  these  propositions  seem  to 
sustain  the  doctrine  contended  for,  with  the  single  exception  of  the 
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cue  of  Out  Tenn.,  etc,  R.  Co.  v.  Feather*,  10  Lea,  103.  The 
court  gave  a  construction  to  the  statute  of  that  State,  which  to 
some  extent  sustains  the  position  of  counsel  for  defendant  It 
seems  to  us  that  the  case  was  entirely  outside  the  statute,  and  called 
for  no  construction  thereof.  In  that  oase  the  facts,  as  stated  bj 
the  court,  were  these:  "  Plaintiff  and  his  wife  were  riding  horse- 
back from  church.  The  road  they  chose  to  travel  after  crossing 
the  railroad  ran  along,  near,  and  parallel  to  the  railroad  for  proba- 
bly a  mile  or  more.  Plaintiff  and  wife  were  riding  along  this 
road,  going  east,  having  passed  the  crossing  from  a  quarter  to 
half  a  mile  west  of  where  the  public  road  crossed  the  railroad, 
when  a  train  approached  from  the  west,  going  east,  the  noise 
of  which  frightened  the  wife's  horse,  which  threw  her  and  in- 
jured her  severely.  From  this  statement,  although  somewhat 
obscure,  it  is  understood  that  the  injured  person  was  more  than  a 
quarter  of  a  mile  from  the  crossing  when  her  horse  became  fright- 
ened and  threw  her,  and  it  is  a  fair  inference  from  the  statement 
that  the  train  of  cars  was  an  equal  distance  therefrom  at  the  same 
time,  and  had  passed  the  crossing.  The  statute  required  the  signal 
to  be  sounded  when  the  locomotive  was  approaching,  and  one-fourth 
of  a  mile  from  the  crossing.  Hence  at  the  place  of  the  injury,  the 
railroad  company  was  under  no  statutory  obligation  to  sound  an; 
signal.  The  court  held  that  it  was  under  no  such  obligation  to  the 
plaintiff  and  his  wife.  Under  the  facte,  no  good  reason  is  perceived 
why  it  might  not  have  been  held  as  well  that  the  company  was 
under  no  such  obligation  to  any  person. 

In  the  other  cases  cited  by  defendant's  counsel,  either  the  persons 
injured  were  not  upon  the  highway  when  injured,  or  being  upon 
the  highway,  they  were  charged  with  contributory  negligence. 
The  New  York  and  Rhode  Island  cases  above  cited,  and  also 
Holmes  v.  Cent.  R.  Co.,  37  Ga.  593,  and  Elwood  v.  N.  T.  C.  * 
H.  R.  R.  Co.,  4  Han,  808,  belong  to  the  former  class.  The  cases 
of  Fletcher  v.  A.  d  P.  R.  Co.,  64  Mo.  484,  and  Haai  v.  0.  R.  & 
J.  R.  Co.,  47  Mich.  401,  belong  to  the  latter  class. 

On  the  other  hand,  as  we  have  already  seen,  the  case  of  Harty  v- 
C.  R.  Co.  of  N.  J.,  43  N.  Y.  468,  holds  that  the  statute  was  enacted 
for  the  protection  of  persons  travelling  the  highway  at  or  near  the 
crossing.  It  does  not  exclude  from  the  protection  of  the 
statute  travellers  on  the  highway  who  do  not  intend  to  use  the 
crossing.     In  the  opinion  by  Baul,  C.  J.,  the  following  language 
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of  Allrk,  J.,  ill  People  v.  Y.  ¥.  C.  R.  Co.,  25  Barb.  199,  is 
quoted  approvingly:  "  The  hazards  to  be  provided  against  vers 
twofold:  (1)  The  danger  of  actual  collision  at  the  crossing;  and 
(2)  that  of  damage  by  the  frightening  of  teams  travelling  upon  the 
public  highway  "  near  the  crossing.  In  the  latter  ease,  the  court 
was  considering  a  statute  of  New  York  in  principle  precisely  like 
ours.  The  track  of  the  railroad  crossed  the  highway  at  an  eleva- 
tion of  fifteen  feet  above  it.  Hence  in  that  case  there  was  no 
possibility  of  a  collision  Yet  the  court  held  that  persons  travelling 
the  highway  in  the  vicinity  of  the  crossing  were  within  the  protec- 
tion of  the  statute,  and  that  the  railroad  company  owed  them  the. 
duty  to  ring  the  bell  and  blow  the  whistle,  as  required  by  the 
statute.  Cases  elsewhere  give  support  to  the  same  doctrine.  See 
Wakefield  v.  C.  £  P.  R.  Co.,  37  Vt.  380;  Pmntylvanxa  R.  do.  v. 
Harnett,  59  Penn.  St.  259;  1  Thomp.  Neg.  353,  and  cases  cited. 
The  present  case  rests  upon  the  same  principle,  for  it  can  make  no 
difference  whether  the  traveller  upon  the  highway  passes  under  the 
railroad  or  on  a  parallel  road  in  the  vicinity  of  the  crossing.  The 
danger  of  collision  ia  eliminated  from  both  cases,  and  the  danger  of 
teams  becoming  frightened  is  common  to  both. 

We  think  the  construction  thus  given  to  the  New  York  statute 
by  the  courts  of  that  State  is  most  reasonable  and  sensible,  and  is 
sustained  by  the  weight  of  authority.  We  do  not  hesitate  to  adopt 
it  as  the  true  construction  of  our  own  statute.  It  must  be  held 
therefore  that  upon  the  case  made  by  the  complaint,  the  defendant 
company  oWed  the  duty  to  the  plaintiff's  wife  and  children  to  give 
the  signals  required  by  the  statute  when  its  locomotive  and  train 
were  approaching  the  crossing.  Its  failure  to  do  so  was  negligence; 
and  if  the  plaintiff  can  satisfy  the  jury  that  it  did  so  fail,  and  that 
such  failure  was  the  proximate  cause  of  the  injuries  complained  of, 
he  ought  to  recover. 

We  conclude  that  the  complaint  states  a  cause  of  action,  and  the 
demurrer  thereto  should  have  been  overruled. 

Order  reversed,  and  cause  remanded  for  further  proceedings 
according  to  law. 

Reversed  and  remanded. 

Note  bt  the  Reporter. —  See  Favor  v.  Button  A  Lowell  R.  Co.,  114  Mass. 
860  ;  e.  c.  1»  Am.  Rep.  864. 

In  Horty  v.  Cent.  R.  Go.  of  N.  J.,  48  N.  T.  406,  the  statute  in  question  re- 
quired the  imilromd  company  to  ring  the  bell  or  sound  the  whistle  at  leant  three 
Vol.  LI  —  91 
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bandied  yards  from  the  crossing  of  a  highway  upon  the  same  level.  Although 
the  court  did  say,  as  quoted  in  the  principal  cue,  that  the  signal  was  designed 
"to  protect  persons  trsvellingupon  the  highways*  or  near  the  crossing-,"  yet  it 
also  said:  "  Railroad  companies  wen  not  required  by  this  law  to  ring  the  ball 
nor  sound  the  whistle  when  the  highway  passed  along  the  railroad,"  etc 
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Damage* — proximate  eattee  — prediipeeMen  to  diatom. 

TiTlniiii  jiiiIiiiiiiiI  liijiiilim  iniiiliinlnlj  silmi  riimi  ■inillini'ii  iin^llniiiii  ii  111 ii  ansaf 
doer  is  liable  for  the  actual  damage  although  it  may  hare  been  nnhsnoral  by 
a  predisposition  to  disease  an  the  part  of  the  Injured  person.  * 

ACTION  for  personal  injuries  by  negligence.     The  opinion  states 
the  point.    The  plaintiff  had  judgment  below. 

Finch  &  Barber,  for  appellant. 

J.  F.  Burkt  and  S.  P.  Smith,  for  respondent. 

Cassoday,  J.  [Omitting  other  point*.]  Exception  is  taken 
because  the  court  charged  the  jury  in  effect  that  if  they  found  for 
the  plaintiff  then  no  deduction  should  be  made  from  the  damage* 
sustained  by  reason  of  his  disability  having  been  prolonged  in  con- 
sequence of  a  predisposition  to  inflammatory  rheumatism,  and  bo- 
cause  the  court  refused  to  charge  in  effect  that  the  plaintiff  could 
not  recover  if  the  injury  was  the  result  of  the  disease,  and  not  the 
direct  and  proximate  result  of  the  defendant's  negligence.  There 
is  no  evidence  that  would  warrant  the  jury  in  finding  that  the  dis- 
ease interfered  in  the  least  with  the  plaintiff's  powers  of  locomotion, 
or  in  any  way  contributed  to  his  stepping  or  falling  from  the  side- 
walk at  the  time  and  place  in  question.  The  jury  hare  found  in 
effect  that  there  was  no  negligence  on  the  part  of  the  plaintiff  con- 
tributing to  the  injury,  and  hence  that  it  was  the  direct  and  proxi- 
mate result  of  the  defendant's  negligence  alone. 

The  presence  of  the  disease  may  have  aggravated  and  prolonged 
the  injury  and  correspondingly  increased  the  damages.  The  jnry 
•To  same  effect,  TtrreHavtr,  ete..  R.C«\  Bne*(9o!nd.  MO),  4B  Am.  Rep.  108 
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were  expressly  anthoriied  to  include  in  their  verdict  such  increased 
or  additional  damages,  and  we  must  assume  that  they  did.  Was 
this  error?  Under  the  repeated  decisions  of  this  court,  we  mast, 
answer  this  question  in  the  negative.  Oliver  v.  La  Valla,  36  Wis. 
592;  Stewart  v.  Ripou,  98  Wis.  584;  Brown  v.  C„  M.  &  St.  P.  Rg. 
Co.,  54  Wis.  842;  s.  c,  41  Am.  Eep.  41,  In  one  of  these  cases  the 
plaintiff  was  allowed  to  recover  increased  damages  by  reason  of  an 
organic  tendency  to  scrofula  in  his  system,  and  in  each  of  the  others 
by  reason  of  a  miscarriage  in  consequence  of  the  injury.  In  the  ■ 
Brown  case  the  distinction  was  made  between  actions  for  tort,  where 
the  wrong-doer  is  held  liable  for  all  injuries  naturally  resulting 
directly  from  the  wrongful  act,  though  unforeseen,  and  actions  for 
the  breach  of  contract,  where  the  damages  are  limited  to  such  as 
"  arise  naturally  from  such  breach  of  contract  itself,  or  from  such 
breach  committed  under  circumstances  in  the  contemplation  of 
both  parties  at  the  time  of  the  contract,"  as  in  Flick  y.  Wethorbee, 
90  Wis.  393;  Richardson  v.  Ghgnoweth,  26  Wis.  656;  Candee  v.  W. 
U.  Tel  Co.,  84  Wis.  471;  s.  c,  17  Am.  Eep.  452;  Walth  v.  C,  M.  £ 
St.  P.  Rg.  Co.,  42  Wis.  28;  8.  a,  24  Am.  Rep.  876;  Hitt  J.  Chip- 
man,  50  Wis.  218;  HadUg  v.  Baxendale,  9  Exoh.  341;  Hobbe  v.  L.  AS 
8.  W.  Rg.  Co.,  L.  B.,  10  Q.  B.  Ill;  Home  v.  Midland  Rg.  Co., 
8  0.  P.  Div.  131;  Jones  v.  George,  58  Tex.  149;  8.  c,  48  Am.  Eep. 
280;  Bagley  T.  Cleveland  R,  M.  Co.,  21  Fed.  Eep.  159. 

The  rule  applicable  to  contracts  thus  quoted  is  taken  from  the 
opinion  of  the  court  in  the  recent  case  of  Hamilton  v.  MagiU,  L.  R., 
12  Ir.  202,  and  is  there  said  to  be  a  more  accurate  statement  than 
is  found  in  HadUg  v.  Baseendale.  To  the  same  effect  are  tbe  notes 
to  that  case  in  Shirley  Lead.  Oas.  227-230,  and  Harvey  r.  C.  &  P. 
R.  R.  Co.,  124  Mass.  425;  s.  c,  26  Am.  Eep.  673.  See  also  the 
late  case  of  McMahon  t.  Field,  7  Q.  B.  Div.  595,  where  the  plaint- 
iff recovered  on  contract  for  the  injury  to  his  horses,  who  caught 
cold  from  unnecessary  exposure  to  the  weather.  In  that  case  Hobbe 
v.  L.  &  8.  W.  Ry.  Co.,  supra,  is  severely  criticised  and  narrowly 
limited,  if  not  entirely  overruled.  The  distinction  taken  in  the 
Brown  case  has  been  recognized  in  several  of  the  more  recent  oases, 
and  in  some-  of  them  that  decision  is  expressly  sanctioned.  Balti- 
more 0.  P.  Ry.  Co.  v.  Kemp,  61  Md.  74,  619;  8.  c,  48  Am.  Rep. 
124;  Cincinnati,  H.  &  I.  R.  R.  Co.  v.  Baton,  94  Ind.  474;  s.  C,  48 
Am.  Rep.  79;  Shrgott  v.  Mayor,  96  N.  T.  281;  a.  c,  48  Am.  Rep. 
622;  Tice  v.  Minn,  94  N.  T.  621;  Murdoch  v.  B.  A  A.  R.  Co.,  133 
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Mass.  15;  s.  c,  43  Am.  Rep.  480;  Beaueltamp  v.  tiaginaw  M.  Co., 
50  Mich.  163;  McMakon  v.  Field,  7  Q.  B.  Div.  591;  and  see  Mr. 
Irving  Browne's  notes,  47  Am.  Rep.  381-387;  41  Am.  Itep.  53-  OS. 
See  also  as  bearing  upon  the  question,  Ptit*burg,  C.  <&  St.  L.  Jig. 
Co.  v.  Malty,  30  Alb.  L.  J.  110;  Lewi*  v.  Flint  &  P.  M.  Ry.  Co., 
19  N.  W.  Sep.  744.  Inactions  on  contracts  of  carriage  it  has  often 
been  held  that  a  corporation  or  party  could  not  by  contract  whollj 
exempt  itself  from  nil  liability  for  injury  inflicted  by  its  own  negli- 
gence. Biclmrtho't  v.  0.  <f  If.  W.  Ry.  Co.,  61  Wis.  B'.tfj  Canjtild 
v.  S.  &  0.  R.  Co.,  «3  N.  Y.  532^  8.  c,  45  Am.  Rep.  268;  Soger  j. 
P.  S.&P.6  E.  R.  Co.,  31  Me.  228;  s.  c,  50  Am.  Dec.  659.  In 
snch  cases  the  damages  recoverable  cannot  be  within  the  contempla- 
tion of  the  contract,  for  they  are  recovered  in  spite  of  it.  In 
McMahon  v.  Field,  one  of  the  judges  went. so  far  as  to  say  that "  the 
parties  never  contemplate  a  breach,  and  the  rule  should  rather  be 
that  the  damage  recoverable  is  snch  as  is  the  natural  and  probable 
result  of  the  breach  of  contract."  To  the  same  effect  is  Ehrgoti  t. 
Mayor,  96  N.  Y.  880;  s.  c,  48  Am.  Rep.  62S.  In  this  New  York  case 
the  court  say:  "When  a  party  commits  a  tort  resulting  in  a  per. 
sonal  injury,  he  cannot  foresee  or  contemplate  the  consequences 
of  his  tortious  act.  *  *  *  A  city  may  leave  a  street  out  of  repair, 
and  no  one  can  anticipate  the  possible  accidents  which  may  happen, 
or  the  injuries  which  may  be  caused.  *  *  *  The  true  rule, 
broadly  stated,  is  that  a  wrong-doer  is  liable  for  the  damages  which 
he  causes  by  his  misconduct."     96  N.  Y.  281. 

"  The  general  rule  in  tort,"  says  Mr.  Sutherland  (3  Suth.  Bam. 
714)  "  is  that  the  party  who  commits  a  trespass,  or  other  wrongful 
act,  is  liable  for  all  the  direct  injury  resulting  from  such  act,  al- 
though such  resulting  injury  could  not  have  been  contemplated  u 
the  probable  result  of  the  act  done."  This  is  expressly  sanctioned 
in  the  Maryland  case  cited,  where  a  cancer  was  the  intervening 
cause.  It  is  a  contradiction  to  say  that  parties  contemplate  —  hare 
in  mind  things  of  which  they  are  supposed  to  be  unmindful.  In 
the  case  cited  from  Indiana  the  court  says  a  wider  range  of  inquiry 
is  permissible  in  actions  for  tort  than  for  the  simple  breach  of  ■ 
contract.  See  Shirley's  notes,  329.  In  that  case  the  court  quote* 
approvingly  the  rule  stated  by  Mr.  Thompson,  which  is  substanti- 
ally the  same  rule  quoted  from  Addison  approvingly  in  the  Mary- 
land cuse,  that  '  whoever  does  a  wrongful  act  is  answerable  for  all 
the  consequences  'hat  may  ensue  ir  the  ordinary  andnalnral  course 
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of  events,  though  such  consequences  be  immediately  and  directly 
brought  about  by  intervening  causes,  if  such  intervening  causes 
were  aet  in  motion  by  the  original  wrong-doer." 

Here  the  action  is  not  on  contract,  but  for  a  tort  consisting  of  a 
breach  of  statutory  duty.  The  defect  in  the  walk  is  supposed  to 
have  been  known  to  the  officers  of  the  municipality.  The  predis- 
position to  inflammatory  rheumatism  was  an  intervening  cause,  but 
it  was  set  in  motion  by  the  tortious  act  complained  of.  It  is  not 
likely  that  the  officers  of  the  village  actually  contemplated  that  the 
injury  in  question  would  result  from  the  defect  in  the  walk.  They 
must  have  known  however  that  all  classes  of  people,  infirm  as  well 
as  firm,  diseased  as  well  as  healthy,  were  liable  to  travel  upon  the 
walk.  Under  ordinary  circumBtauces  the  infirm  and  diseased  would 
have  no  difficulty  in  passing  over  the  walk  without  incurring  in- 
jury. But  the  plaintiff,  under  the  circumstances  stated,  as  found 
by  the  jury,  incurred  the  injury  without  any  fault  on  his  part.  The 
mere  fact  that  he  was  more  susceptible  to  serious  results  from  the 
injury  by  reason  of  the  presence  as  disease,  did  not  prevent  him 
from  recovering  the  damages  he  had  actually  sustained. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 
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-  lot  of  profit*. 

By  the  nogllgonca  of  a  carrier  »  machine  was  injured  In  transportation  and 
practically  ruined.  The  carrier  was  not  Informed  of  its  intended  use,  or 
that  it  wm  to  be  usod  in  the  consignee's  business.  Held,  that  he  was  liable 
for  the  coat  of  the  machine,  bat  not  for  the  loss  of  its  use  while  another 
machine  was  being  procured  In  its  place.* 

SUIT  for  damages.     The  opinion  states  the  case.     The  plaintiff 
had  judgment  below. 


Chopin,  Dog  &  Friend,  for  appellant. 
Van  Dyke  &  Tan  Dyke,  for  respondent. 
*  Bee  MeKkmon  v.  MeBttm  (48  Mich.  106) 
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Ooli,  0.  J.  On  the  10th  of  November,  1883,  the  plaintiff,  ■ 
consignee,  caused  to  be  delivered  to  the  defendant,  a  common  car 
rier,  at  St.  Louis,  a  pipe-machine,  circular  shaft,  box  of  diet,  and 
wrenches,  accompanying  and  being  a  part  of  the  pipe-machine,  to 
be  transported  over  its  road  and  connecting  lines  to  Milwaukee. 
The  machine  and  its  attachments  were  badly  broken  and  destroyed 
while  in  the  custody  of  the  defendant  through  the  negligence  of 
its  servants.  The  machine  was  a  patented  one,  and  the  right  to 
make  and  sell  it  was  vested  in  the  manufacturer  at  St.  Louis,  of 
whom  it  was  purchased  by  the  plaintiff.  The  machine  was  de- 
vised for  catting  pipe  and  making  nipples,  and  was  ordered  by  tha 
plaintiff  to  be  used  in  its  business  in  Milwaukee,  of  fitting  pipe  and 
manufacturing  brass  goods,  eta  The  plaintiff  sues  to  recover  dam  - 
ages  for  the  loss  of  the  machine  and  the  loss  of  its  use  in  its  busi- 
ness while  another  was  being  procured.  The  case  was  tried  by  a 
jury,  which  found  a  special  verdict.  The  plaintiff  had  judgment 
for  the  value  of  the  machine,  which  was  proven  to  be  $375,  and 
for  the  loss  of  its  use  for  eighty-five  days,  at  the  rate  of  II. BO  per 
day,  and  interest  thereon  from  the  commencement  of  the  action. 

The  questions  presented  on  the  appeal  are  as  to  the  proper  rule 
of  damages.  There  was  evidence  which  tended  to  show  that  the 
machine,  though  badly  broken  and  some  of  its  parts  destroyed, 
might  have  been  repaired  by  the  patentee  at  St.  Louis,  who  was 
the  manufacturer,  The  plaintiff  refused  to  accept  the  machine  at 
If  ilwankee,  but  left  it  in  the  possession  of  the  carrier,  and  ordered  a 
new  machine  of  the  manufacturer.  One  question  arising  in  the 
record  is  whether  it  was  the  duty  of  the  plaintiff,  under  the  cir- 
cumstances, to  have  received  the  machine  in  its  damaged  condition, 
and  to  have  made  proper  and  reasonable  exertions  to  have  it  re- 
paired, so  as  to  render  the  loss  to  the  carrier  as  light  as  possible. 

There  is  a  class  of  cases  which  decide  that  it  is  not  only  the  moral 
but  the  legal  duty  of  a  party  who  seeks  redress  for  another's  wrong, 
to  make  use  of  his  opportunities  of  lessening  the  damage  caused 
by  the  other's  default.  If  it  had  been  within  the  power  of  the 
plaintiff  to  have  supplied  the  broken  parte  of  the  machine,  or  to 
have  repaired  it  with  reasonable  labor  and  expense,  it  might  have 
been  its  duty  to  have  done  so  within  this  rule  of  law.  Bat  the  jury 
fonnd  that  the  machine  when  delivered  was  useless;  that  the  cost 
and  expense  to  the  plaintiff  to  repair  it  would  have  amounted  to 
the  price  of  a  new  machine.    This  finding  is  criticised  by  the  conn- 
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sel  for  the  defendant,  bat  we  are  not  inclined  to  disturb  it.  As  we 
have  said,  the  machine  was  a  patented  one;  its  parts  were  not  kept 
for  sale  in  the  open  market;  and  there  was  evidence  that  it  would 
cost  any  one  but  the  manufacturer  more  to  make  the  patterns  for 
the  castings  than  the  price  of  a  new  machine.  The  plaintiff  there- 
fore could  not  have  had  the  machine  repaired  in  Milwaukee  at  any 
saving  to  the  carrier.  Bat  it  is  said  it  might  have  returned  the 
machine  to  the  manufacturer  in  St  Louis,  who  testified  that  it 
could  have  been  repaired  for  (75.  True,  the  manufacturer,  in  an- 
swer to  this  hypothetical  question,  namely,  "  Supposing  the  bottom 
part  of  the  machine  was  broken  in  two  pieces,  the  attachments  con- 
sisting of  a  box  of  dies  broken  open  and  contents  scattered  in  the 
car,  oil-cup  on  the  machine  buret,  skids  on  which  machine  and  at- 
tachments were  originally  placed  broken,  legs  or  standard  of  ma- 
chine broken,  and  rods  connected  with  them  bent,  what  was  the 
damage,  in  your  estimation,  to  the  machine  ?" — the  witness  said 
the  question  was  a  difficult  one  to  answer,  but  added,  as  we  under- 
stand him,  that  if  the  damages  supposed  included  all  that  was  done 
to  the  machine,  and  none  of  the  parts  were  missing,  and  no  other 
injnry  was  done  to  it,  then  it  would  cost  about  *75  to  repair  it 
But  the  witness  subsequently  modified  his  statements  upon  this 
point  by  saying  that  with  the  fragments  of  the  machine  which  be 
received  from  the  defendant,  it  would  cost  not  less  than  1260  to  re- 
pair it  It  appeared  that  some  of  the  most  expensive  parts  were 
missing,  and  in  the  state  of  the  proof  the  jury  might  well  find,  as 
they  did,  that  the  cost  and  expense  to  the  plaintiff  at  the  time  to 
have  the  machine  repaired  by  the  manufacturer,  and  the  broken 
parts  replaced,  would  be  as  much  as  the  price  of  a  new  machine. 

It  is  very  clear  that  the  machine  in  its  damaged  condition  was  of 
no  value  to  the  plaintiff.  It  was  not  a  case  of  a  partial  but  of  a 
total  loss,  so  far  as  plaintiff  was  concerned.  The  general  rule  of 
damages  for  the  loss  of  goods  by  a  carrier,  where  it  is  liable  for  such 
loss,  is  the  value  of  the  goods  at  the  destination  to  which  it  under- 
took to  carry  them,  with  interest  on  such  value  from  the  time  when 
the  goods  should  have  been  delivered.  Nudd-r.  Wells,  11  Wis.  407;  2 
Sedg.  Dam.  94,  note  b  ;  Hatch.  Carr.,  §  769.  The  plaintiff  did  not 
claim  to  recover  more  for  the  machine  than  it  had  paid  for  it  at  St. 
Louis,  tc-wit,  1275.  It  appeared  that  it  had  paid  the  freight, 
$3.86,  which  of  coarse  should  be  added  to  the  recovery.  So  our 
conclusion  upon  this  branch  of  the  case  is  that  the  court  below  was- 
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right  in  allowing  the  plaintiff  to  recover  upon  the  verdict  the  coat 
of  the  machine.  There  was  a  stipulation  in  the  bill  of  lading  that 
in  case  of  low  or  damage  to  goods  daring  transportation,  whereby 
the  defendant  incurred  a  responsibility,  that  then  it  should  only  be 
liable  for  the  value  of  the  property  computed  at  the  place  and  time 
of  shipment.  This  was  precisely  the  extent  of  the  recovery  on 
this  item  of  damages. 

The  next  question  ie,  Was  the  plaintiff  entitled  to  recover  for 
the  loss  of  the  nse  or  the  machine  while  another  was  being  pro- 
cured to  supply  the  place  of  the  one  destroyed  ?  This  question, 
upon  the  circumstances  of  this  case,  we  think  must  be  answered  in 
the  negative.  In  the  first  place  it  is  to  be  observed  that  there  is  no 
allegation  in  the  complaint,  and  no  proof  was  given  on  the  part  of 
the  plaintiff,  which  tended  to  show,  that  the  defendant  had  notice 
of  the  use  to  which  the  machine  was  to  he  put,  or  even  knew  that 
the  plaintiff  intended  to  nse  it  in  his  business.  On  the  contrary, 
the  agent  of  the  defendant,  who  made  the  contract  of  shipment, 
says  he  had  no  notice  of  the  purpose  for  which  the  machinery  was 
to  be  used.  He  said  he  was  applied  to  by  the  manufacturer  in  St. 
Louis  about  this  particular  shipment,  and  gave  special  rates,  less 
than  the  regular  tariff ,  on  representation  made  by  the  manufacturer 
that  the  goods  were  not  liable  to  injury,  and  that  he  wanted  to  in- 
troduce the  machine,  which  was  a  new  one,  through  the  west,  and 
wished  the  assistance  of  the  witness  in  doing  so.  This  is  all  the 
knowledge  the  defendant  had  about  the  property,  or  the  nee  to 
which  it  was  to  be  put  It  is  said  the  fact  that  the  consignee 
in  the  bill  of  lading  was  a  manufacturing  company  was  sufficient 
notice  that  the  machine  was  intended  to  he  used  by  it  in  its  busi- 
ness. We  do  not  think  so.  The  defendant  certainly  had  no  notion 
of  the  business  in  which  the  plaintiff  was  engaged,  and  did  not 
know  that  this  machine  has  been  procured  for  fitting  pipe  and  mak- 
ing nipples.  Should  we  presume  —  as  we  have  no  right  to  do  — 
that  the  defendant  had  knowledge  of  plaintiffs  business,  surely  we 
eonld  not  presume  that  this  machine  was  ordered  by  it  for  im- 
mediate nse. 

This  being  the  state  of  the  evidenoe,  on  what  ground  can  the 
plaintiff  claim  damages  for  loss  in  the  use  of  the  machine  ?  The 
president  of  the  plaintiff  testified  that  his  company  was  doing  busi- 
ness of  steam-fitting  and  selling  pipe  at  wholesale,  and  in  the  fall 
of  1882  he  was  told  he  would  need  a  machine  to  cut  the  pipe.  This 
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-whs  the  reason  for  buying  the  machine.  He  says:  "  We  were, 
besides,  doing  some  steam-fitting  ourselves,  and  of  coarse,  we  hare 
to  cut  pipe  all  the  time  to  get  special  lengths,  and  instead  of  using 
men  we  paid  a  man  to  do  it  with  the  machine.  The  machine  wonld 
do  the  work  of  one  man."  This  is  really  all  there  is  in  the  case 
to  base  a  claim  for  loss  in  the  nse  of  the  machine  upon.  The  de- 
fendant did  not  know  what  the  machine  was  designed  for;  did  not 
know  the  use  to  which  it  was  to  be  pnt ;  did  not  even  know  the 
plaintiff  would  use  it;  and  of  course,  did  not  know  that  the  plaint- 
iff would  sustain  an;  special  damage  if  the  property  failed  to  be 
delivered  promptly,  in  good  order. 

From  the  nature  of  the  subject  it  is  difficult  to  state  an  inflexi- 
ble rule  of  damages  which  will  apply  to  all  contracts.  This  court 
has  often  referred  to,  and  has  practically  acted  upon,  the  rule  laid 
down  in  the  leading  case  of  Hadley  v.  Baxendale,  9  Ezch.  341.  In 
that  case  the  plaintiffs,  who  were  owners  of  a  flour-mill,  sent  a 
broken  iron  shaft  to  an  office  of  the  defendant,  a  common  carrier, 
to  be  conveyed  to  the  consignee,  to  have  a  new  shaft  made.  The 
defendant's  clerk  was  told  that  plaintiffs'  mill  was  stopped,  and 
that  the  broken  shaft  mast  be  delivered  immediately  to  the  con- 
signee, but  it  was  delayed  for  an  unreasonable  time.  In  consequence 
of  the  delay  the  plaintiffs  did  not  receive  the  new  shaft  for  some 
days  after  the  time  they  ought  to  have  received  it,  and  they  were 
nnable  to  work  their  mill  for  want  of  the  new  shaft,  and  thereby 
incurred  a  logs  of  profits.  The  court  held  that  under  the  circum- 
stances such  loss  could  not  be  recovered  in  an  action  against  the 
common  carrier,  because  the  special  circumstances  were  never  com- 
municated to  it  by  the  plaintiffs.  Aldbbsok,  B.,  in  giving  the 
decision,  states  the  rule  of  damages  as  follows: 

"  Where  two  parties  have  made  a  contract,  which  one  of  them 
has  broken,  the  damages  which  the  other  party  ought  to  receive  in 
respect  of  such  breach  of  contract  should  be  such  as  may  fairly  and 
reasonably  be  considered  either  arising  naturally,  i.  e.,  according  to 
the  usual  course  of  things,  from  such  breach  of  contract  itself,  or 
such  as  may  reasonably  be  supposed  to  have  been  in  the  contempla- 
tion of  both  parties  at  the  time  they  made  the  contract,  as  the 
probable  result  of  the  breach  of  it.  Now  if  the  special  circumstances 
nnder  which  the  contract  was  actually  made  were  communicated  by 
the  plaintiffs  to  the  defendants,  and  thus  known  to  both  parties, 
the  damages  resulting  from  the  breach,  of  snoh  a  contract,  which 
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they  would  reasonably  contemplate,  would  be  the  amount  of  injury 
which  would  ordinarily  follow  from  the  breach  of  contract  under 
these  special  circumstances  so  known  and  communicated.  But  on  the 
other  hand,  if  these  special  circumstances  were  wholly  unknown  to 
the  party  breaking  the  contract,  he  at  the  most  could  only  be  sop- 
posed  to  have  had  in  his  contemplation  the  amount  of  injury  which 
would  arise  generally  and  in  the  great  multitude  of  oases  not  affected 
by  any  special  circumstances,  from  such  a  breach  of  contract."' 

This  rule  has  been  sometimes  criticised,  and  it  has  been  said,  that 
generally,  when  parties  enter  into  a  contract,  they  do  not  contem- 
plate its  breach  or  the  probable  result  of  a  breach,  and  that  the  rule 
might  be  more  accurately  expressed.  See  Pallbs,  0.  B.,  in  Hamil- 
ton v.  Magili,  L.  B.,  12  Ir.  202.  But  without  refining  on  the  rub, 
its  application  to  the  question  we  are  considering  is  obvious  and 
decisive,  for  here  the  defendant  was  not  informed  by  the  plaintiff 
that  the  machine  was  one  which  it  needed  for  use  in  its  business  of 
cutting  and  fitting  pipe,  and  that  it  was  procured  for  that  purpose. 
If  one  desires  to  trace  the  judicial  discussion  of  the  rule  in  BaHty 
v.  Baxendale,  he  will  find  a  most  excellent  and  accurate  analysis  of 
the  English  and  American  decisions  in  note  a,  1  Sedg.  Dam.  (7th 
ed.),  top  p.  218.     Also  see  note  2  to  §  772,  Hutch.  Oarr.  597. 

In  Brayton  v.  Chase,  3  Wis.  456,  which  was  an  action  by  the 
vendee  against  the  vendor  for  failure  to  deliver  a  reaper  which  the 
plaintiff  purchased  to  harvest  his  crops,  the  plaintiff  sought  to  prove 
that  he  suffered  great  loss  and  damage  in  his  crops,  and  in  the  extra 
expense  of  hiring  hands,  by  reason  of  the  non-fulfilment  of  the  con- 
tract to  deliver.  The  evidence  was  excluded,  and  this  court  affirmed 
the  ruling,  holding  that  such  damages  did  not  result  naturally  and 
directly  from  the  injury  complained  of.  It  may  be  doubtful  whether 
this  decision  is  entirely  consistent  with  Richardson  v.  Ckynowtth, 
25  Wis.  656;  Smeed  v.  Foord,  1  EL  &  EL  602;  tfw  v.  L.  6  T.  Ry. 
Co.,  6  Hurl.  8t  N.  211;  CoUard  v.  8.  E.  Ry.  Co.,  7  Hurl.  &  N.  79; 
Ktbiiiger  Aetitn-Omttlschafft  v.  Armstrong,  L.  H,  9  Q.  B.  473;  WiUcn 
v.  L.  t£  T.  Ry.  Co.,  9  0.  B.  (N.  S.)  632;  Qriffin  v.  Ctdvtr,  16  N. 
T.  490;  Vicktburg  &  M.  R.  Co.  v.  Ragsdaie,  46  Miss.  458,  and  cases 
of  that  class.  For  as  we  understand  the  Brayton  case,  the  vendor 
knew  that  the  reaper  was  wanted  for  the  purpose  of  harvesting  the 
plaintiffs  crop  that  season.  If  it  were  not  delivered  in  time  for  thai 
purpose  the  parties  might  well  be  presumed  to  have  known  that  the 
vendee  would  be  put  to  additional  expense  in  securing  his  crops. 
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But  atill  the cww  is  fully  supported  by  British  Columbia,  etc,  Saw- 
mMCo.v.  Nettlethip,  L.  B.,3  C.P.  499.  In  this  case  "the  plaintiffs 
delivered  to  the  defendant's  servants,  on  a  quay  at  Glasgow,  for 
shipment  on  board  the  defendant's  vessel  which  lay  alongside,  several 
CMOS  containing  machinery  which  was  intended  for  the  erection  of 
a  saw-mill  at  Vancouver's  island.  The  master  gave  a  bill  of  lading 
for  them,  describing  the  oases  as  containing  "  merchandise."  The 
defendant  knew  generally  of  what  the  shipment  consisted.  On  the 
arrival  of  the  vessel  at  her  destination,  one  of  the  cases,  which  con- 
tained machinery  without  which  the  mill  could  not  be  erected, 
could  not  be  found  on  board,  and  the  plaintiffs  were  obliged  to  send 
to  England  to  replace  the  lost  article.  Held,  that  the  defendant 
was  liable  for  the  loss  of  the  machinery,  as  delivery  to  the  defend- 
ant's servants  alongside  the  vessel  was  equivalent  to  a  delivery  on 
board.  Held,  also,  that  the  measure  of  damages  for  the  breach  of 
the  contract  was  the  cost  of  replacingthe  lost  articles  in  Vancouver's 
island,  with  interest  at  live  per  cent  upon  the  amount  until  judg- 
ment, by  way  of  compensation  for  the  delay." 

But  we  deem  it  unnecessary  to  pursue  this  discussion  further. 
The  case  of  Brown  v.  C,  M.  &  St:  P.  Ry.  Co.,  54  Wis.  342;  a.  c, 
41  Am.  Rep.  41,  is  referred  to  by  plaintiff's  counsel  to  sustain  the 
claim  for  damages  for  loss  of  the  use  of  the  machine;  but  that  was 
a  case  for  a  personal  injury  and  has  no  application  to  this  case.  We 
have  already  said  that  the  jury  found  that  the  machine  was  so 
damaged,  while  in  the  custody  of  the  defendant  as  carrier,  as  to  be 
entirely  useless  to  the  plaintiff.  The  plaintiff  is  therefore  entitled 
to  recover  the  value  of  the  machine,  found  to  be  1375,  including 
the  freight  paid  by  plaintiff  of  93.85,  and  interest  on  this  amount 
from  November  22, 1882,  the  time  the  property  reached  its  destina- 
tion. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the  cause  is 
remanded  with  directions  to  enter  judgment  on  the  verdict  in 
accordance  with  this  opinion. 

Reversea  and  remanded. 
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Marriage  —  divorce  —  "Mrnu  ervMf." 

It  la  "  Bitrome  cruelty  "  wwnuiting  »  dlvoroe  for  *  wife  publicly  to  u 
husband  of  adultery.     (Sm  nofc,  p.  7W.) 
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IYOBCE.    The  opinion  states  the  case.    The  plaintiff  had 
judgment,  below. 

Crittenden  Thornton  and  F,  H.  Merzbach,  for  appellant, 
Woodbum  A  Mitchell,  for  respondent. 

Bblknap,  J.  This  is  an  appeal  from  a  judgment  of  divorce  in 
favor  of  the  husband  and  against  the  wife  upon  the  ground  of  ex- 
treme cruelty.  Neither  the  findings  of  the  court  nor  any  statement 
of  the  evidence  has  been  brought  here.  The  appeal  is  taken  from 
the  judgment-roll  alone,  and  the  principal  question  presented  for 
consideration  is,  whether  the  allegations  of  the  complaint  are  suf- 
ficient to  support  a  judgment  of  divorce. 

The  complaint,  after  setting  forth  the  necessary  jurisdictional 
facts,  proceeds  as  follows:  "  That  since  the  said  marriage  defendant 


JULY  TERM,  1883.  733 


Kelly  t.  Kelly. 


has  been  guilty  of  extreme  cruelty  toward  this  plaintiff;  that  on  the 
6th  day  of  July,  A.  D.  1881,  at  the  city  of  San  Francisco,  defend- 
ant falsely  charged  plaintiff  with  committing  adultery,  and  fre- 
quently since  said  date  has  accused  him  of  conjugal  infidelity,  and 
with  living  and  cohabiting  with  other  women,  and  has  since  then 
constantly  circulated  among  their  mutual  friends  charges  of  the 
same  character.  Plaintiff  further  avers  that  since  the  said  0th 
day  of  July,  A.  1 ).  1861,  defendant  has  been  in  the  habit  of  vilify- 
ing, slandering  and  abusing  this  plaintiff,  and  applying  to  him  the 
most  opprobrious  epithets,  and  has  frequently  threatened  to  abandon 
plaintiff;  that  by  reason  of  the  acts  of  the  defendant  hereinbefore 
set  forth  the  life  of  the  plaintiff  has  been  rendered  unendurable  and 
miserable,  so  that  he  has  been  forced  to  cease  cohabiting  and  living 
with  defendant." 

In  considering  extreme  cruelty  as  a  ground  of  divorce,  courts 
have  cautiously  given  it  negative,  rather  than  affirmative  defini- 
tions. The  difficulty  in  giving  an  affirmative  definition  arises  from 
the  fact  that  cruelty  is  a  relative  term;  its  existence  frequently  de- 
pends upon  the  character  and  refinement  of  the  parties,  and  the 
conclusion  to  be  reached  in  each  case  must  depend  upon  its  own 
particular  facts.  "  We  do  not  divorce  savages  and  barbarians  be- 
cause they  are  such  to  each  other,"  said  the  Supreme  Court  of  Penn- 
sylvania, in  Richards  v.  Richards.  "  We  can  exercise  no  sound 
judgment  in  such  cases  (divorce  cases)  without  studying  the  acta 
complained  of  in  connection  with  the  character  of  the  parties,  and 
for  this  we  want  the  common  sense  of  the  jury  rather  than  fixed 
legal  rules."    37  Penn.  St.  228. 

In  the  great  case  of  Evans  v.  Evans,  1  Hagg.  Cons.  35,  Lord 
Stowell  laid  down  certain  principles  which  have  been  universally 
approved.  He  said:  "  What  is  cruelty?  In  the  present  case  it  is 
hardly  necessary  for  me  to  define  it,  because  the  facts  here  com- 
plained of  are  such  as  fall  within  the  most  restricted  definition  of 
cruelty;  they  affect  not  only  the  comfort,  but  they  affect  the  health 
and  even  the  life  of  the  party.  *  *  *  What  merely  wounds  the 
mental  feelings  is  in  few  cases  to  he  admitted,  when  not  accom- 
panied with  bodily  injury,  either  actual  or  menaced.  Mere  austerity 
of  temper,  petulance  of  manner,  rudeness  of  language,  a  want  of 
civil  uttention  and  accommodation,  even  occasional  sallies  of  pas- 
sion, if  they  do  not  threaten  bodily  harm,  do  not  amount  to  legal 
cruelty;  they  are  high  moral  offenses  in  the  marriage  state,  undoubt- 
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©dly,  not  innocent  surely  in  any  state  of  life,  bnt  still  they  are  not 
that  cruelty  against  which  the  law  can  relieve.  *  *  *  In  the 
older  cases  of  thin  sort,  whioh  I  have  had  an  opportunity  of  look- 
ing into,  I  hare  observed  that  the  danger  of  life,  limb,  or  health  ii 
usually  inserted  as  the  ground  upon  which  the  court  has  proceeded 
to  a  separation.  This  doctrine  has  been  repeatedly  applied  by  the 
court  in  the  cases  that  have  been  cited.  The  court  has  never  been 
driven  off  this  ground.  It  has  been  always  jealous  of  the  inconven- 
ience of  departing  from  it,  and  I  have  hoard  no  case  cited  in  which 
the  court  has  granted  a  divorce  without  proof  given  of  a  reasonable 
apprehension  of  bodily  hurt  I  say  an  apprehension,  because  as- 
suredly the  court  is  not  to  wait  until  the  hurt  is  actually  done;  but 
the  apprehension  must  be  reasonable;  it  must  not  be  an  apprehen- 
sion arising  merely  from  an  exquisite  and  diseased  sensibility  of  tba 
mind." 

Adopting  the  principle  that  the  element  of  danger  to  life,  limb, 
or  health,  or  the  reasonable  apprehension  of  such  danger,  must 
exist  in  order  to  constitute  legal  cruelty,  can  it  be  affirmed  as  mat- 
ter of  law  that  the  plaintiff  may  not  have  established  a  cause  of 
action  under  the  complaint  ?  If  the  conduct  of  which  the  defend- 
ant confesses  to  have  been  guilty,  and  which  she  admits  drove  the 
plaintiff  from  his  home,  could  have  resulted  in  injury  to  health, 
then  the  judgment  must  be  allowed  to  stand.  The  result  which 
the  law  is  intended  to  prevent  may  be  accomplished  without  any 
physical  violence.  The  health  of  a  sensitive  wife  may  be  as  effectu- 
ally destroyed  by  systematic  abuse,  and  humiliating  insults  and 
annoyances,  as  by  blows  and  batteries.  It  would  be  a  reproach  to 
the  law,  as  is  said  by  Mr.  Bishop  in  his  work  on  Marriage  and  Di- 
vorce, to  Bay  that  a  husband  may  not  by  personal  violence  ruin  the 
health  of  his  wife  or  kill  her,  and  yet  allow  him  to  produce  the 
same  result  in  some  other  way.     §  733. 

Upon  this  subject  the  Pennsylvania  Court  of  Common  Pleas 
employed  the  following  language  :  "  A  husband  may,  by  a  course 
of  humiliating  insults  and  annoyances,  practiced  in  the  various 
forma  which  ingenious  malice  could  readily  devise,  eventually  de- 
stroy the  life  or  health  of  his  wife,  although  each  conduct  may  be 
unaccompanied  by  violence,  positive  or  threatened.  Would  the  wife 
have  no  remedy  in  sach  circumstances,  under  our  divorce  laws,  be- 
cause actual  or  threatened  personal  violence  formed  no  element  in 
such  cruelty  ?  The  answer  to  this  question  seems  free  from  difficult/ 
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when  the  subject  is  considered  with  reference  to  the  principles  on 
which  the  divorce  for  cruelty  is  predicated.  The  courts  intervene 
to  dissolve  the  marriage  bond  under  this  head,  for  the  conservation 
of  the  life  or  health  of  the  wife,  endangered  by  the  treatment  of 
the  husband.  The  cruelty  is  judged  from  its  effects  ;  not  solely 
from  the  means  by  which  those  effects  are  produced.  To  hold 
absolutely  that  if  a  husband  avoids  positive  or  threatened  personal 
violence,  the  wife  has  no  legal  protection  against  any  means  short 
of  these  which  he  may  resort  to,  and  which  may  destroy  her  life  or 
health,  is  to  invite  such  a  system  of  infliction  by  the  indemnity 
given  to  the  wrong-doer.  The  more  rational  application  of  the 
doctrine  of  cruelty  is  to  consider  a  course  of  marital  unkindness 
with  reference  to  the  effect  it  must  necessarily  produce  on  the  life 
or  health  of  the  wife  ;  and  if  it  has  been  such  as  to  affect  or  injure 
either,  to  regard  it  as  true  legal  cruelty.  This  doctrine  seems  to 
have  been  the  view  of  Sir  H.  Jesnkk  Fust,  in  Dysart  v.  Dytart, 
where  he  deduces  from  what  Sir  William  Scott  ruled  in  Evans  v. 
Evan*,  that  if  austerity  of  temper,  petulance  of  manner,  rudeness 
of  language,  a  want  of  civil  attention,  occasional  sallies  of  passion, 
do  threaten  bodily  harm,  they  do  amount  to  legal  cruelty.  This 
idea,  expressed  axiom  atically,  would  be  no  less  than  the  assertion 
of  this  principle  :  that  whatever  form  marital  ill- treatment  assumes, 
■f  a  continuity  of  it  involves  the  life  or  health  of  the  wife,  it  is 
legal  cruelty.''   Butler  v.  Butler,  1  Pars.  (Peon.)  Sel.  Oas.  344. 

We  scarcely  need  the  aid  of  judicial  authority  for  the  enforce- 
ment of  the  truth  that  there  may  be  cruelty  without  personal  vio- 
lence, and  that  such  cruelty,  working  upon  the  mind,  may  affect 
the  health.  Wretchedness  of  mind  can  hardly  fail  to  have  this 
result.  In  causes  of  divorce  upon  the  ground  of  cruelty,  wives 
appear  as  complainants  more  frequently  than  husbands.  This  arises 
from  the  fact  that  the  husband  is  generally  physically  stronger  than 
the  wife,  and  less  susceptible  to  the  effects  of  ill-treatment  than  she. 
He  too  may,  in  fact,  frequently  restrain  the  wife's  violence,  by  the 
exercise  of  marital  power  in  the  domestic  forum,  without  the  aid 
of  courts.  But  the  law  does  not  encourage  him  to  measure  strength 
with  her.  "  The  fact  that  the  husband  can  defend  himself  is  the 
very  grievance.  It  is  because  he  may  be  tempted,  in  defending 
himself,  to  retaliate  upon  his  wife,  that  the  court  is  bound  to  inter* 
fere,  and  to  decree  a  judicial  separation  when  such  acts  are  proved. 
When  a  man  marries  an  ill-tempered  woman  he  must  put  up  with 
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her  ill-humor  ;  but  the  moment  she  lifts  her  hand  against  him  the 
court  must  interfere,  for  if  it  does  not,  how  can  it  answer  the  hus- 
band if  he  should  subsequently  allege  that  he  had  been  forced  to 
use  violence  in  self-defense."  Forth  v.  Forth,  36  L.  J.  Vi2,  cited 
in  Browning  Marr.  and  Div.  111. 

The  statute  contemplates  cases  in  which  the  husband  may  be  the 
complaining  party,  and  in  such  cases  expressly  affords  him  the  um 
relief  which  it  extends  to  a  complaining  wife.  Although  he  is  gen- 
erally physically  stronger  than  she,  he  may  be  the  weaker  party. 
And  oases  may  arise  in  which  the  wife  may  cause  the  husband  to 
suffer  us  seriously,  mentally  and  physically,  as  she  would  were  he  the 
aggressor.  To  reverse  this  judgment  would  be  to  say,  as  matter  of 
law,  that  no  such  cases  could  exist.  Under  the  allegations  of  the 
complaint  a  case  of  extreme  cruelty  could  have  been  proven. 

[Minor  questions  omitted.] 

Judgment  affirmed. 

Nora  by  the  Reporter.—  See  Beyer  v.  Beyer,  00  Wis.  254;  s.  c,  86  An. 
Rep.  848;  Palmer  v.  Palmer,  45  Mich.  150;  fl.  ft,  40  Am.  Rep.  461;  Carpenter 
v.  Carpenter,  80  Kans.  712;  b.  c.  46  Am.  Rep.  106;  Friend  v.  Friend.  53  Mich. 
548.  An  extraordinary  case  of  the  um«  sort  is  Avery  v.  Avery,  88  Kans.  1. 
The  head-note  Is  as  follows:  "  A.,  aged  forty-two,  married  his  second  wife. 
Miss  W.,  aged  thirty  six;  thej  were  onlj  slightly  acquainted  before  marriage, 
their  courtship  being  solely  by  letters;  A.  was  rough  and  uncouth  in  hut  de- 
portment and  expressions;  Miss  W.  had  been  a  missionary  for  a  short  time 
among  the  Osage  Indians,  and  also  the  matron  of  the  Home  of  the  Friendless 
at  Leavenworth,  in  Kansas;  she  was  spoken  of  by  the  witnesses  '  as  a  perfect 
lady,  and  as  of  an  amiable  and  good  disposition;'  at  the  time  of  the  marriage 
Mies  W.  brought  to  her  husband  only  a  box  of  bed  clothing  and  a  trunk  of 
Wearing  apparel.  During  their  marriage  there  wax  bora  to  them  a  girl,  named 
by  them  Bessie.  They  lived  together  a  little  over  five  years,  and  then  the  wife. 
with  the  consent  of  her  husband,  went  upon  a  visit  to  her  relatives  in  Penn- 
sylvania, About  this  time  the  husband  made  np  his  mind  not  to  live  with  hia 
wife  any  longer.  Prior  to  her  departure  be  was  very  cross  to  her.  hardly  ever 
speaking  pleasantly  to  her,  and  continuously  saying  and  doing  things  that  hurl 
her  feelings.  On  several  occasions  he  said  to  her,  iu  the  presence  of  others, 
■  that  Bessie — their  only  child — did  not  appear  like  his  children,  and  that  he  did 
not  believe  she  was  his  child.'  After  the  wife  went  to  Pennsylvania  he  wrote 
her  a  series  of  letters  filled  with  fault  finding  and  vilification.  These  letters 
were  not  merely  unkind,  but  were  of  a  character  to  render  the  life  of  his  wife 
as  miserable  and  wretched  as  his  words  and  writings  could  possibly  do.  Be 
sent  he*  a  valentine  through  the  mail,  representing  an  ugly  and  somewhat 
elderly  female  nursing  an  Infant  from  a  bottle,  and  upon  the  margin  of  the 
valentine  he  had  one  of  the  employees  in  the  post-office  write,  before  it  was 
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mailed,  '  I  like  children  of  my  own.'  Upon  the  return  of  his  wife  to  Kalaal 
from  her  visit,  be  stated  to  one  of  his  neighbors  '  that  he  would  as  booh  meet 
the  devil  as  to  meet  his  wife,  that  she  was  fair  to  the  eye,  but  rotten  at  heart; ' 
be  also  accused  her  upon  her  return,  without  any  reason  therefor,  of  having 
committed  abortions  upon  herself.  Held,  that  the  conduct  and  letters  of  the 
husband  sustain  the  finding  of  tbe  trial  court,  that  the  husband  was  guilty  of 
'  extreme  cruelty '  to  bis  wife."  It  was  held  in  HothaU  v.  HothaU,  St  Hd.  72; 
a.  c._  81  Am.  Rep.  398,  that  a  single  act  of  personal  violence  does  not  constitute 
"  cruelty  of  treatment.''    This  is  put  on  the  peculiar  wording  of  the  statute. 


Sacalakis  t.  Eureka  and  Palisade  Railroad  Company. 

(IS  Na».  US.) 

Evidence  -judicial  notice  — of  corporate  agency. 

Courts  will  take  judicial  notice  that  the  superintendent  of  a  railroad  company 
has  authority  to  receive  or  refuse  cord  wood.* 


T 
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Wren  &  Cheney,  for  appellant. 

Q.   W.  Baker,  for  respondent. 

Belknap,  J.  Plaintiff  was  the  owner  of  a  quantity  of  oordwood 
in  tbe  vicinity  of  the  town  of  Eureka.  He  contracted  with  one 
Paqain  to  hanl  the  wood  to  the  town,  and  agreed  to  pay  him  one- 
half  of  the  wood  he  should  haul  for  his  services.  Accordingly, 
Paquin  hauled  four  hundred  and  aixty-four  cords  of  wood.  Fifty 
cords  of  this  wood  were  deposited  in-the  immediate  neighborhood 
of  the  depot  of  defendant,  eighty- five  eords  at  a  point  in  the  town 
called  "the  Chinese  wash-house,"  and  the  remainder  (with  which 
we  are  not  concerned)  at  other  places.  These  two  lots  of  wood  were 
the  property  of  the  plaintiff;  but  defendant  contends  that  it  pur- 
chased these  from  Paquin  under  circumstances  creating  an  equit- 
able estoppel  against  further  claim  of  ownership  upon  the  part  of 
plaintiff.  This  contention  is  resisted  as  to  the  eighty-five  cords, 
upon  tbe  ground  that  defendant  had  notice  of  plaintiffs  claim  of 
ownership  of  this  lot  before  it  accepted  it. 

*  See  Temple  v.  State  (US  Tex.  App.  804),  49  Am.  Rep.  300.    '■ 
Vol.  LI  —  98 
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The  only  evidence  tending  to  show  that  defendant  had  not  ac- 
cepted the  wood  were  the  declarations  of  Everts  its  superintend 
ent  -  alleged  to  have  been  made  after  the  time  when  this  lot  ol 
wood  had  been  deposited  at  "the  Chinese  wash-house,"  upon  ■ 
demand  therefor  by  plaintiff,  before  the  commencement  of  this 
action.  There  was  no  evidence  of  authority  in  the  superintendent 
to  make  the  declaration  except  each  as  the  title  to  his  office 
implies.  Railway  corporations  enter  so  largely  into  the  business 
transactions  of  the  country  that  courts  should  take  judicial  notice 
of  the  authority  of  their  managing  officers,  upon  the  same  principle 
that  judicial  notice  is  taken  of  the  duties  of  officers  of  banks  and 
other  agents,  whose  authority  is  so  generally  understood  as  not  to 
be  the  subject  of  inquiry.  It  is  a  matter  of  common  knowledge 
that  the  superintendent  of  a  railroad  corporation  is  empowered  to 
conduct  its  ordinary  business  transactions.  The  use  of  cordwood 
is  convenient,  and  we  may  fairly  say,  indispensable,  to  the  opera- 
tion of  railroads  within  this  State.  To  receive  such  wood,  and 
declare  whether  it  has  been  received,  is  consequently  incident  to 
the  business  of  a  railroad  corporation,  and  the  authority  to  deter- 
mine matters  of  this  nature  most  rest  with  some  of  its  agents  or 
officers.  We  assume  that  the  officer  charged  with  the  conduct  of 
defendant's  ordinary  business  has  the  authority  to  determine  so 
common-place  a  matter  as  the  receipt  of  cordwood.  It  is  customary 
with  railroad  corporations  to  confer  upon  their  officers  and  agents 
titles  indicating  and  suggesting  in  general  terms  their  authority  to 
persons  having  business  with  the  corporation.  When  an  agent  is 
clothed  with  a  title  implying  general  powers,  as  superintendent,  the 
business  public  and  courts  may  fairly  presume  he  is  what  the  cor- 
poration holds  him  out  as  being.  Webster  says,  a  superintendent 
is  "one  who  has  the  oversight  and  charge  of  something,  with  the 
power  of  direction."  An  agent  having  the  oversight  and  charge, 
with  the  power  to  direct,  has  a  general  and  discretionary  power 
within  the  scope  of  his  agency. 

The  law  touching  the  liability  of  corporations  arising  from  the 
acts  of  their  agents  has  been  greatly  modified,  as  will  be  seen  by 
reference  to  recent  decisions. 

In  Adams  St.  Go.  v.  Sentvr,  86  Mich.  73,  the  court  said:  "The 
next  question  refers  to  the  extent  of  Frae's  authority,  independ- 
ent of  specific  and  expressly  granted  powers.  We  are  not  satisfied 
that  any  testimony  would  be  needed  to  show  the  extent  of  the  ordi- 
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nary  powers  of  an  agent  in  charge  of  such  a  mine.  The  authority 
of  such  officers  most,  within  the  usual  range  of  business,  at  least 
be  recognised  judicially,  like  that  of  bank  cashiers,  vessel  captains, 
and  other  known  agents.  The  mining  law  recognizes  agents  by 
name,  as  known  representatives  upon  whom  process  may  be  served. 
They  are  the  persons  who  have  the  charge,  personally,  of  the  local 
business  at  the  mines,  and  are  necessarily  to  be  treated,  in  law,  as 
general  agents,  to  do  all  that  is  fairly  within  the  scope  of  corporate 
business  in  conducting  the  operations  in  that  locality.  The  testi- 
mony of  Mr.  Palmer,  which  shows  the  usual  range  of  such  agencies, 
indicates  no  more  than  should  be  inferred.  The  business  could  not 
be  conducted  at  all  without  a  very  wide  discretionary  power.  There 
is  no  reason,  and  can  be  no  legal  principle,  which  will  put  the  agent 
of  a  corporation  on  any  different  footing  than  the  agent  of  an  indi- 
vidual in  regard  to  the  Bame  business.  A  general  agent  needs  no 
instructions  within  the  range  of  his  duties,  and  any  limitation  on 
his  usual  powers  would  not  bind  others  dealing  with  him  and  not 
warned  of  the  restrictions." 

In  Qrafius  v.  Land  Co.,  3  Phila.  447,  the  president  of  an  incor- 
porated company  was  intrusted  with  the  management  of  an  enter- 
prise. His  authority  was  limited  by  the  directors,  and  did  not 
authorize  him  to  render  the  corporation  liable  for  the  services  of  the 
plaintiff.  These  facts  were  established  in  defense,  but  the  court 
said:  "  When  a  body,  incorporated  avowedly  for  a  special  object, 
intrusts  its  president  or  other  principal  officer  with  the  management 
of  the  business  for  which  its  powers  have  been  conferred  upon  it  by 
the  courts  or  the  legislature,  it  necessarily  gives  him  the  air  and 
aspect,  and  clothes  him  with  the  functions  of  a  general  agent,  and 
should  not  afterward  be  allowed  to  say  that  his  powers  ure  in  fact 
special,  and  not  general,  to  the  injury  of  those  who  have  trusted  him 
on  the  faith  and  credit  of  the  assets  and  resources  of  the  corporation. 
In  general  those  who  deal  with  an  agent  are  bound  to  ascertain  the 
scope  and  extent  of  his  authority,  and  cannot  go  beyond  it  for  the 
purpose  of  charging  the  principal  even  when  they  have  been  misled  by 
their  own  credulity  and  the  misrepresentations  of  the  ageu  t.  But  when 
the  principal  puts  the  agent  forward  as  a  general  agent,  or  places  him 
in  a  position  where  others  are  justified  in  the  belief  that  his  powers 
are  general,  the  restrictions  which  may  be  imposed  privately  on  the 
agent  will  be  immaterial,  except  as  between  him  and  the  principal, 
and  ;an  have  no  effect  on  the  rights  or  remedies  of  third  persons. " 
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A  similar  question  arose  in  Lee  v.  Pittsburg  ft  M.  Co.,  56  Ho*. 
Pr.  376,*  and  was  discussed  by  the  court:  "What  general  or  special 
powers  were  by  the  bond  expressly  conferred  npon  Mr.  Hnllin  as  such 
president  and  manager,  or  what  power  inhered  in  those  officers,  we 
can  only  determine  (in  the  absence  of  positive  evidence)  by  inferences 
from  each  facts  proved  as  throw  light  on  this  point,  aided  by  the  pre- 
sumption  that  as  the  chief  executive  officer  and  manager  of  the  com- 
pany he  must  have  been  clothed  with  some  powers  and  duties  which  of 
necessity  pertained  to  those  positions,  as  it  was  shown  that  the  busi- 
ness for  which  the  defendant  was  organized  was  the  mining,  shipping 
and  selling  of  coal;  that  it  had  mines  in  Pennsylvania,  and  large 
quantities  of  coal  for  sale  which  it  sought  to  market  in  Buffalo  and 
the  neighboring  province  of  Canada.  We  may  fairly  presume 
further  that  the  defendant's  president  and  manager  had  by  virtue 
of  his  offices,  authority  to  make  those  contracts  in  defendant's 
behalf  which  it  was  necessary  some  agent  should  make  for  the 
prosecution  of  its  business,  and  which  the  daily  exigencies  of  that 
business  might  require.  The  hiring  of  operatives  to  carry  on  the 
work  of  mining  coal,  the  making  of  contracts  for  the  shipment  of 
coal  to  the  various  markets,  the  employment  of  agents  to  receive 
and  take  care  of  coal  at  those  markets,  to  attend  to  its  sale,  and  to 
collect  and  remit  the  proceeds,  were  necessary  to  the  operations  of 
the  corporation;  and  it  was  also  necessary  that  some  agent  should 
be  clothed  with  authority  to  make  such  agreements.  The  public 
would  have  the  right  to  assume  that  the  president  and  manager  of 
the  company  claiming  such  authority  and  exercising  it  did  lawfully 
possess  it,  and  treat  with  him  accordingly. 

"  Upon  similar  presumptions  all  business  men  deal  with  the  exec- 
utive officers  of  banking,  insurance,  railroad,  manufacturing  and 
other  corporations  whose  operations  move  the  vast  and  complicated 
machinery  of  trade  and  commerce.  Their  boards  of  directors  may 
and  no  doubt  often  do  adopt  rales  and  regulations  defining  the 
powers  and  duties  of  the  various  officers  through  whose  agency  the 
corporate  powers  and  franchises  are  exercised.  But  such  rules  and 
regulations  are  to  be  found  only  upon  the  minutes  of  the  directors' 
proceedings,  or  other  private  records  of  the  corporation.  They  are 
not  published,  nor  do  the  public  with  whom  the  officers  of  a  corpora- 
tion transact  business  know  or  have  the  moans  of  knowing  what  such 
rules  and  regulations  are.  And  it  often  happens — so  often  as  'o  be 
»  Affirmed  75  N.  T.  Wl. 
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the  rale  rather  than  the  exception  —  that  the  chief  officers  of  a 
corporation  exercise  a  very  wide  range  of  powers  virtually  grasping 
the  entire  direction  and  control  of  all  its  operations,  with  the  tacit 
consent  and  approval  of  the  corporation,  thongh  it  has  never  by 
any  direct  vote  or  recorded  act  defined  the  nature  or  extent  of  their 
authority.  It  is  therefore  very  difficult  if  not  impossible  for  those 
having  dealings  with  corporate  bodies  to  determine  except  by  cir- 
cumstances and  inference,  what  authority  such  officers  have,  or 
in  case  of  litigation  to  prove  their  authority  by  positive  evidence. 
Ongbt  not  the  Bame  evidence  npon  which  prudent  business  men 
ordinarily  infer  the  existence  of  the  authority  to  be  satisfactory  to 
conrtsand  juries?  And  would  not  the  enforcement  of  more  stringent 
rules  embarrass  and  hinder  the  operations  of  trade  and  commerce, 
and  prove  vexations  and  injurious  to  the  interests  of  the  corporations 
themselves?  " 

These  considerations  led  the  court  to  the  conclusion  that  defend- 
ant's president  and  manager  was  the  officer  who  in  the  ordinary 
course  of  business,  would  be  expected  to  possess  authority  to  em- 
ploy the  plaintiffs,  and  plaintiffs  had  the  right  to  presume  that  the 
officer  was  bo  authorized.  F.  £  M.  Bank  v.  B.  &  D.  Bank,  28  N. 
T.  436;  T.  W.  4  W.  B.  Co.  v.  Rodrigtea,  47  HI.  188;  McKiernan  t. 
Lmzen,  66  Oal.  61;  Southgate  v.  A.  £  P.  R.  Co.,  61  Mo.  89;  In  to 
German  M.  Go.,  19  Law  &  Eq.  691;  Walker  v.  0.  W.  B.  Co.,  L.  R, 
3  Exch.  238;  WUdr.  IF.  T.dA.B.  M.  Co.,  69  N.  T.  644. 
[Minor  points  omitted.] 
The  judgment  and  order  of  the  District  Oourt  are  affirmed. 

Judgment  affirmed. 
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(Ml  Ind.  m.) 

Marriage  —  reqtiUUet  to  formation  —  pntvmptitHi*. 

Ho  formalitioe  are  ntict— rj  to  constitute  a  marriage,  although  a  statute  nb- 
jecto  to  penalties  for  marrying  withoat  license;  and  whero  there  is  evidence 
of  an  agreement  of  marriage,  and  of  marital  cohabitation  after  the  removal 
of  all  impedimenta,  the  presumption  of  marriage  will  not  be  overcome  by 
the  statement  of  one  of  the  partos  that  there  was  do  marriage. 


T 


IHE  opinion  states  the  ease. 


R.  Graham,  J.  S.  Frater,  W.  D.  Frater,  T.  J.  Kane  and  T.  P. 
Davit,  for  appellant. 

R.  R.  Stephenson,  L.  0.  Clifford,  0.  Shirts  and  W.  S.  Fertig, 
for  appellee. 

Elliott,  J.  William  H.  Clayton  and  Mrs.  Hannah  A.  Teter, 
a  widow,  entered  into  a  contract  of  marriage,  and  on  the  18th  day 
of  Hay,  1671,  a  license  was  obtained  from  the  clerk  and  the  mar 
riage  duly  solemnized.  Clayton  had  been  previously  married,  but 
he  believed,  in  good  faith,  that  the  former  marriage  had  been  dis- 
solved, and  there  were  reasonable  grounds  for  this  belief,  for  he 
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had  been  so  informed  by  those  who  were  in  a  situation  to  poeseoi 
full  information,  and  the  announcement  that  a  divorce  was  granted 
was  in  fact  made,  and  was  noted  on  the  record  of  the  Court  of 
Common  Pleas  of  Muskingum  county,  Ohio,  in  a  suit  brought  bj 
his  former  wife.  The  decree  however  was  never  formally  entered, 
and  the  suit  was  dismissed  because  of  a  failure  to  pay  the  costs. 
Mrs.  Teter  believed  that  there  was  no  impediment  to  the  marriage 
between -her  and  Clayton,  and  the  evidence  leads  to  the  inference 
that  she  died  in  that  belief.  The  parties  lived  and  cohabited  to- 
gether as  husband  and  wife;, they  were  bo  regarded  by  the  com- 
munity; they  so  held  themselves  out;  a  mortgage  was  executed  by 
them  as  huBband  and  wife;  a  child,  the  appellee,  was  born  to 
them  in  October,  1874,  received  his  father's  name,  and  was  always 
recognized  as  the  child  of  lawful  wedlock.  In  September,  1871, 
Clayton's  former  wife,  Dora,  did  obtain  a  decree  of  divorce  in  the 
Greene  Circuit  Court  of  this  State,  and  he  testified  that  neither  he 
nor  the  appellee's  mother  had  reason  to  believe  that  there  was  any 
legal  impediment  to  their  marriage;  that  they  continued  to  live 
together  as  husband  and  wife  until  her  death,  in  1877;  but  he  also 
testified  that  they  were  married  but  once,  and  that  this  was  on  the 
18th  of  May,  1871.  Mrs.  Teter,  at  the  time  of  her  marriage  to 
Clayton,  held  the  land  in  controversy  in  virtue  of  her  first  mar- 
riage with  George  H.  Teter,  who  died  in  1863,  leaving  as  his  heirs 
his  wife,  Hannah  A.  Teter,  and  his  Bon,  John  H.  Teter,  the  ap- 
pellant 

The  appellee's  contention  is  that  the  marriage  of  his  mother  to 
his  father,  William  H.  Clayton,  was  absolutely  void;  that  the  land 
which  descended  to  her  from  her  first  husband  remained  in  her, 
and  that  he  inherits  it  as  her  illegitimate  child.  The  appellant's 
contention  is  that  there  was  a  marriage,  and  that  his  mother  was 
Clayton's  wife  at  the  time  of  her  death,  and  that  the  land  is  his, 
nnder  the  rule  that  the  children  of  the  first  husband  inherit  to 
the  exclusion  of  the  children  of  a  second  marriage,  in  cases  where 
the  mother  dies  during  the  second  marriage  the  owner  of  land 
vested  in  her  by  descent  from  her  first  husband.  This  rule  was 
approved  when  the  ease  was  in  this  court  for  the  first  time.  Teter 
v.  Clayton,  71  Ind.  237.  At  that  time  the  appellee  asserted  his 
legitimacy,  and  claimed  title,  as  a  legitimate  child,  through  a  de- 
cree rendered  in  a  partition  suit,  but  he  was  defeated  upon  the 
ground  that  it  decree  in  partition  does  not  create  title. 
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The  appellee's  success  iu  this  case  depends  upon  the  establish- 
ment of  his  own  illegitimacy  and  his  parent's  shame.  It  will  also 
require  that  we  give  to  our  statute  an  operation  that  will  place  the 
child  of  adulterous  intercourse  in  a  better  position  than  one  born 
in  lawful  wedlock,  for  if  the  mother's  illegitimate  child  be  declared 
her  heir,  he  takes  a  better  position  than  a  legitimate  child,  and 
succeeds  to  property  vested  in  her  in  virtue  of  her  first  marriage, 
and  partially  excludes  the  child  of  the  man  through  whom  she  de- 
rived her  title,  and  he  thus  secures  a  more  favored  position  than  a 
child  of  a  second  lawful  marriage  can  possibly  attain.  The  effect 
of  such  a  doctrine  would  he  to  favor  children  horn  bastards,  to  the 
exclusion  of  the  issue  of  a  lawful  marriage.  Publio  policy  and  jus- 
tice seem  to  require  that  a  child  of  adulterous'  intercourse  should 
not  be  more  highly  favored  than  the  child  of  lawful  wedlock.  The 
policy  of  oar  legislation  is  to  keep  the  property  vested  in  the  wife 
by  virtue  of  her  first  marriage  beyond  the  reach  of  a  second  hus- 
band, and  surely  this  policy  ought  to  extend  to  the  influence  of  a 
paramour,  who  has  gained  her  affections.  If  the  law  with  sedu- 
lous care  guards  the  wife  against  the  influence  of  a  second  husband, 
it  should  guard  her  with  no  less  vigilance  against  that  of  a  man 
whose  relationship  is  as  close  as  that  of  a  husband,  bat  is  unsanc- 
tioned by  morality  or  law.  These  considerations  are  important 
here,  even  though  we  do  not  undertake  to  follow  them  to  their  ul- 
timate results,  for  they  impress  us,  as  they  must  every  one,  with 
the  wisdom  and  justice  of  the  rule,  that  the  presumption  in  favor 
of  matrimony  is  one  of  the  strongest  known  to  the  law.  This  pre- 
sumption we  stated  and  enforced  when  the  case  was  last  here,  and 
we  are  not  now  inclined  to  relax  its  force  or  remit  its  rigor  in  the 
slightest  degree.  Taier  v.  Trier,  88  Ind.  194.  Where  the  child  of 
the  first  marriage  asserts  the  validity  of  his  mother's  second  mar- 
riage, and  a  child  born  to  her  of  an  asserted  marriage  with  another 
man  affirms  its  invalidity,  and  that  he  is  himself  the  offspring  of 
an  adulterous  connection,  the  presumption  should  be  extended  to 
its  utmost  verge. 

In  the  last  decision  made  by  this  court  in  this  controversy,  it  was 
held  that  there  was  no  valid  decree  of  divorce  rendered  by  the  Court 
of  Common  Pleas  of  Muskingum  county,  in  the  suit  instituted  by 
Clayton's  former  wife,  for  the  reason  that  the  suit  was  dismissed 
before  a  final  judgment  had  been  entered,  and  we  were  bound  to 
presume  that  the  judgment  of  dismissal  was  right.     It  was  also 


NOVEMBER  TEEM,  1S84.  745 

Ttfer  v.  Teter. 

held  that  tbe  decision  in  Light  v.  Lane,  41  Ind.  539,  required  ns 
to  decide  that  if  the  man  bad  a  living  wife,  his  subsequent  marriage 
was  void.  We  held  farther,  that  the  presumption  in  favor  of  tbe 
validity  of  marriage  in  cases  where  the  parties  acted  in  good  faith 
and  cohabited  as  husband  and  wife,  believing  that  there  was  a  valid 
marriage,  was  one  of  very  great  strength,  and  that  it  was  not  over- 
come by  the  evidence  adduced  on  the  former  hearing.  We  did 
not  decide  what  evidence  would  be  sufficient  to  overcome  that  pre- 
sumption; we  did  no  more  than  decide  that  the  evidence  then 
before  us  did  not  do  it.  In  affirming  that  evidence  is  not  sufficient 
to  carry  down  a  presumption,  it  is  neither  expressly  nor  impliedly 
affirmed  that  a  certain  quantity  or  quality  of  evidence  will  do  it. 
In  affirming  that  a  certain  quantity  of  powder  is  not  sufficient  to 
propel  a  ball  to  a  given  point,  there  is  no  determination  of  the  ques- 
tion of  how  mnch  will  be  required  to  carry  the  ball  to  that  point. 
In  deciding  that  there  is  not  sufficient  evidence  to  establish  guilt, 
a  court  does  not  necessarily  decide  what  evidence  will  produce  that 
result.  The  question  now  presented  was  not  settled  by  the  former 
decision. 

It  is  important  to  ascertain  the  status  of  the  person  who  asserts 
the  validity  of  the  marriage.  In  this  case  the  person  who  does  this 
is  free  from  all  taint  of  wrong;  be  is  asserting  his  mother's  innocence 
of  evil,  and  maintaining  his  right  to  property  acquired  by  hia  father. 
If  any  right  is  lost  to  him  it  results  from  no  wrong  of  hie,  but  solely 
from  the  misconduct  of  another.  He  is  therefore  in  a  position  to 
insist  upon  a  full  and  broad  application  of  the  rule,  that  "  the  law 
presumes  morality,  and  not  immorality;  marriage,  and  not  con- 
cubinage; legitimacy,  and  not  bastardy."  Hijnes  v.  McDermotl.  91 
N.  Y.  461;  8.  c,  43  Am.  Rep.  677.  The  son  of  the  former  marriage 
occupies  a  much  more  favorable  position  than  one  who  had  been 
guilty  of  either  positive  wrong  or  culpable  negligence.  It  would  be 
a  wide  departure  from  the  true  principles  of  justice  to  allow  him  to 
be  shorn  of  his  rights  because  his  mother  had  been  guilty  of  u  moral 
wrong,  and  such  a  result  should  be  avoided  unless  the  clear  words 
of  a  statute,  or  long  settled  rules  of  law,  compel  tbe  courts  to  go  to 
that  length.  It  would  be  difficult  to  find  any  principle  of  natural 
justice  that  would  justify  a  court  in  compelling  a  surrender  of  rights 
by  one  without  fault  at  the  demand  of  one  who  pleads  his  mother's 
wrong  and  hia  own  illegitimacy  as  the  ground  of  his  claim  to  the 
property  which  is  the  subject  of  the  controversy.  We  are  firmly 
Vol.  LI  — M 
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impressed  with  the  belief  that  it  is  our  duty  to  carry  the  rule,  of 
which  we  have  spoken,  to  its  fall  extent,  and  hold  that  the  continu- 
ous living  together  as  husband  and  wife  of  Ur.  and  Mrs.  Clayton, 
their  acts  as  snch,  their  well  founded  belief  in  the  validity  of  their 
formal  marriage,  the  husband's  recognition  of  that  relation  after 
the  divorce  obtained  by  his  first  wife  left  him  free  to  enter  into  t 
matrimonial  engagement,  the  second  wife's  firm  faith  from  first  to 
last  that  she  was  lawfully  married,  the  declarations  of  the  parties 
that  they  were  married,  the  acknowledgment  of  the  appellee  as  the 
child  of  the  marriage  bed,  create  a  presumption  of  marriage  too 
strong  to  be  overcome  by  the  general  statement  of  the  husband, 
when  on  the  witness  stand,  that  there  was  only  one  marriage.  Our 
conclusion  is  dictated  by  sound  principles  of  public  policy,  and  just 
principles  of  morality.  We  violate  no  rale  of  law  in  holding  this. 
There  was  a  time  when  no  impediment  to  Clayton's  second  marriage 
existed,  and  the  strong  and  almost  conclusive  presumption  from 
the  facts  developed  by  the  evidence  is,  that  there  was  present  in  the 
minds  of  the  parties  the  mutual  consent  which  gives  validity  to  mar- 
riages even  though  there  is  no  fomal  solemnization.  It  is  not  the 
formal  ceremony  that  creates  the  marital  relation.  If  the  matri- 
monial engagement  is  entered  into  from  pure  motives,  and  the  con- 
nection is  not  formed  for  the  purpose  of  illicit  sexual  commerce, 
there  may  be  a  valid  marriage  although  there  is  no  formal  celebra- 
tion. The  intention  to  assume  the  relation  of  husband  and  wife, 
attended  by  pure  and  just  motives,  and  accompanied  by  an  open 
acknowledgment  of  that  relation,  is  sufficient  toconsti  tu  te  a  marriage. 
An  adulterous  connection,  entered  into  without  any  intention  to 
marry,  cannot  oper.ite  as  a  valid  marriage,  but  a  connection,  formed 
from  pure  motives  and  entered  into  with  the  intention  of  creating 
the  relation  of  husband  and  wife,  may  establish  such  a  marriage  u 
the  law  will  respect.  Persons  may  be  punished  for  not  obtaining 
licenses  to  marry,  or  for  not  taking  steps  to  secure  a  proper  record 
of  the  marriage,  but  there  may  nevertheless  be  a  valid  marriage. 
The  want  of  form,  or  the  lack  of  ceremonial  rites,  does  not  impair 
a  marriage  contract,  in  cases  where  it  is  entered  into  from  good 
motives  and  with  an  intention  to  contract  a  present  marriage,  and 
in  followed  by  an  open  acknowledgment  of  the  marital  relation. 

We  said  when  this  case  was  last  here,  that  little,  if  any  formality 
was  required  in  the  marriage  ceremony,  and  we  now  say  that  no 
formal  ceremony  is  necessary,  and  that  if  the  motives  are  good,  the 
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intention  to  effect  on  immediate  marriage  is  present,  and  the  pur- 
pose to  unite  as  husband  and  wife  exists  in  the  minds  of  both  parties, 
mutual  consent  is  all  that  is  required.  A  text-writer,  in  speaking 
of  marriage,  says:  "  We  maintain  that  the  latter  is  the  correct 
legal  view;  and  that  it  should  be  said  that  the  law  requires  in  such 
cases  a  simple  expression  of  mutual  consent  and  no  more."  Schoul. 
Dom.  Rel.,  g  25.  At  another  place  this  author  quotes  from  an 
English  jndge  the  following:  "  A  marriage  is  not  every  carnal  com- 
merce; nor  would  it  be  so  even  in  the  law  of  nature.  A  mere  carnal 
commerce  without  the  intention  of  cohabitation  and  bringing  up 
of  children  would  not  constitute  marriage  under  any  supposition. 
But  when  two. persons  agree  to  have  that  commerce  for  the  pro- 
creation and  bringing  up  of  children  and  for  such  lasting  cohabita- 
tion that  in  a  state  of  nature  would  be  a  marriage;  and  in  the 
absence  of  nil  civil  and  religious  institutions  might  safely  be  pre- 
sumed to  be  as  it  is  properly  called,  a  marriage  in  the  sight  of  God." 
Schoul.  Dom.  Rel.,  g  26.  Chancellor  Kent  says:  "No  peculiar 
ceremonies  are  requisite  by  the  common  law  to  the  valid  celebration 
of  the  marriage.  The  consent  of  the  parties  is  all  that  is  required." 
2  Kent  Com.  87. 

In  Hutching  v.  Kimmell,  31  Mich.  126;  s.  0.,  18  Am.  Rep.  161, 
Coolky,  J„  speaking  for  the  court,  said:  "  Whatever  the  form  of 
the  ceremony,  or  even  if  all  ceremony  was  dispensed  with,  if  the 
parties  agreed  presently  to  take  each  other  for  husband  and  wife, 
and  from  that  time  lived  together  professedly  in  that  relation  proof, 
of  these  facts  would  be  sufficient  to  constitute  proof  of  a  marriage." 
This  is  the  view  taken  by  the  great  majority  of  the  American  courts. 
Mutter  v.  Moore,  96  U.  S.  76;  Dickereon  v.  Brown,  49  Miss.  357; 
forfv.  Port,  70 I1L  484;  lewis  v.  4mm,  44  Tex.  319;  Dyer  v.  Bran- 
nock,  66  Mo.  391;  b.  a,  37  Am.  Rep.  359;  Campbell  v.  Oullatt,  43 
Ala.  57;  Atkew  v.  Dupree,  30  Ga.  173. 

This  general  doctrine  extends  so  far  as  to  sustain  the  validity  of 
marriages  made  without  complying  with  forms  prescribed  by  statute, 
for  it  is  held  that  such  marriages  will  be  sustained  unless  the  statute 
expressly  declares  them  void.  Meieter  v.  Moore,  supra;  Dyer  v. 
Brannock,  supra.  If  this  be  the  rule  where  the  common-law  doctrine 
prevails,  there  can  be  no  donbt  that  it  is  the  rule  under  a  liberal 
statute  like  ours,  which  declares  marriage  to  be  a  civil  contract.  The 
conclusion  from  these  authorities  is  that  the  question  whether  there 
was  or  was  not  a  marriage  depends  entirely  upon  the  motives,  in- 
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tentioD  and  agreement  of  the  parties  and  not  upon  any  mere  matter* 
of  form  or  ceremony. 

Consent  is  essential  to  the  existence  of  a  valid  mortgage,  bat  it 
need  not  be  evidenced  in  any  particular  form;  if  marriage  was  in- 
tended and  the  circumstances  show  that  the  parties  assumed  to  enter 
into  that  relation,  consent  will  be  inferred.  Bishop  says:  "  Not 
even  words  are  in  all  circumstances  necessary.  Or  is  it  sufficient 
that  the  parties,  in  language  mutually  understood,  or  by  any  thing 
declaratory  of  intention,  accept  of  each  other  as  husband  and  wife. 
Even  as  Swinburne  observes,  if  the  words  do  not  of  their  natural 
meaning  or  by  common  use  'conclude  matrimony,'  yet  if  the  parties 
intend  marriage  and  their  intent  sufficiently  appears,  '  they  are  in- 
separable man  and  wife  not  only  before  God  but  also  before  man.' " 
1  Bish.  Marr.  and  Div.,  §  229.  There  can  be  no  doubt  that  the 
parties  in  this  instance  never  contemplated  any  thing  else  than  mar- 
riage, and  the  mutual  consent  was  manifested  in  the  formal  marriage 
of  1871,  and  was  clearly  expressed  in  the  declarations  and  conduct 
from  that  day  until  the  relation  was  dissolved  by  Mrs.  Clayton's 
death.  The  circumstances  lead  with  almost  irresistible  force  to  the 
conclusion  that  the  mutual  consent  to  marry  was  given  after  as 
well  as  before  the  divorce  was  obtained  by  Clayton's  first  wife.  If 
no  form  of  words  is  essential  to  express  the  consent  when  the  mar- 
riage is  first  contracted  we  can  see  no  reason  why  any  should  be 
needed  to  continue  the  relation  after  the  removal  of  an  impediment 
existing  at  the  time  of  the  formal  celebration  of  the  marriage.  It  would 
be  more  consistent  with  logical  principles  to  hold  that  the  subsequent 
cohabition  as  husband  and  wife  is  referable  to  the  consent  ex- 
pressed  at  the  commencement  of  the  connection  between  the  parties, 
than  to  hold  that  it  was  an  adulterous  commerce,  unsanctioned  by 
marriage.  The  reasoning  and  indeed  the  decisions  of  some  of  the 
courts  go  very  far  in  this  direction.  Donnelly  v.  Donnelly,  8  B.  Hour. 
113;  DeTitortn  v.  Attorney- Gerund,  1  App.  Cas.  686;  Phyxick't 
Estate,  4  Am.  L.  Reg.  (N.  S.)  118;  Fenton  v.  Reed,  i  Johns.  51;  4 
Am.Dec.a44;  Rose  v.  Clark,  S  Paige,  574;  Jackson  v.  Claw,  18  Johua- 
345;  In  re  Taylor,  9  Paige,  611;  Schoul.  Dom.  Bel.,  §  26. 

But  we  are  not  required  in  this  case  to  go  so  far  as  to  hold  that 
the  party  denying  the  validity  of  the  marriage  must  prove  that  it 
was  repudiated  before  or  after  the  removal  of  the  obstacle  to  its 
validity;  all  we  need  do  is  to  decide  that  the  general  statement  uf 
Clayton  is  not  in  itself  sufficient  to  overcome  the  presumption  that 
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the  connection  between  the  parties  was  the  lawful  one  of  husband 
and  wife,  and  not  the  immoral  one  of  adulterous  commerce. 

The  general  statement  of  Clayton  that  there  was  no  marriage 
does  not  outweigh  the  facts  elsewhere  revealed  in  hie  own  testimony. 
It  is  perfectly  clear  that  he  did  not  mean  that  there  was  no  marriage 
arising  oat  of  an  agreement,  but  that  he  meant  that  there  was  no 
formal  second  marriage.  It  is  but  justice  to  him  to  assign  this 
meaning  to  his  testimony.  It  is  not  unusual  to  use  the  word  "  mar- 
ried "  as  signifying  the  ceremony,  and  this  we  think  was  the  sense  in 
which  it  was  employed  by  Clayton.  The  utmost  that  can  be  in- 
ferred from  his  testimony  is,  that  there  was'  no  formal  celebration 
of  the  marriage.  As  no  formal  solemnization  was  needed,  the  fact 
that  none  took  place  does  not  overthrow  the  presumption.  Ac- 
cording to  Clayton's  own  testimony  nothing  was  wanting  to  a  valid 
second  marriage  except  its  formal  celebration. 

Upon  the  facts  the  law  is  with  the  appellant. 

Judgment  reverted. 


A 
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doi  iiia.  an.) 

Marriage  —  dedication  qfttrett  6y  wife. 

.  married  woman  may  be  prat 
nant  to  her  deed. 

CTION  to  quiet  title.     The  opinion  states  the  point. 


C.  8.  Denny,  for  appellant. 

G.  W.  Oaivin,  B.  P.  Ferrit,  W.  W.  Spencer  and  J,  8.  Ferrit, 
for  appellees. 

Elliott,  J.  [Omitting  other  pointB.]  What  we  have  said  dis- 
poses of  all  the  questions  arising  on  the  facta,  and  also  disposes  of 
the  merits  of  the  case  as  to  all  the  interests  involved  except  those  of 
Catharine  Miller.  It  is  asserted  by  her  counsel  that  the  fact  that 
she  became  a.  feme  covert  in  October,  1868,  prevents  the  acquisition 
of  any  easement  in  her  lands.  We  understand  counsel  to  base  their 
argument  upon  the  general  doctrine  that  a  married  woman  cannot 
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convey  her  land,  except  in  cases  in  which  her  husband  joins  in  the 
deed,  and  that  she  could  not,  prior  to  the  act  of  1881,  lose  title  to 
her  land  by  an  estoppel  in  pais.  This  statement  of  the  general  rule 
is  correct,  and  if  this  ease  is  governed  by  that  rule  then  the  second 
conclusion  of  law,  as  far  as  it  concerns  the  rights  originally  rested 
in  Mrs.  Miller,  may  be  sustained,  bnt  in  onr  judgment  this  caw  ia 
not  governed  by  that  general  rule.  There  are  several  reasons  which 
very  satisfactorily  support  this  conclusion. 

The  plat  of  1863  was  fully  confirmed  by  that  of  1868,  and  con- 
ceding the  former  to  be  ambiguous  as  regards  the  character  of  the 
way.  that  ambiguity  was  removed  by  the  latter  and  the  acts  subse- 
quently done  under  both  plats.  This  we  say  because  the  suit  for 
partition  was  commenced  by  Mrs.  M  iller  before  ber  marriage,  and  the 
proceedings  were  confirmed  by  her  after  marriage.  The  proceedings 
in  partition  were  not  discontinued  by  her  marriage,  and  the  decree 
rendered  in  that  suit  related  back:  to  the  commencement  of  the  pro- 
ceedings, und  bound  all  interests  acquired  after  the  suit  was  insti- 
tuted. This  proposition  rests  upon  the  familiar  doctrine  that  parties 
and  privies  who  acquire  rights  while  a  suit  is  pending  are  concluded 
by  the  judgment  pronounced.  The  estoppel  worked  by  the  judg- 
ment rendered  on  the  petition  of  the  guardian  in  1863,  and  the 
judgment  rendered  on  the  petition  of  Mrs.  Miller  and  her  brother 
Dorman  and  sister  Susan,  in  1868,  is  an  estoppel  by  judgment,  and 
we  suppose  that  no  lawyer  doubts  that  the  estoppel  of  a  judgment 
operates  upon  a  feme  covert.  The  fact  that  the  plaintiff  in  a  partition 
suit  is  an  infant  does  not  affect  the  validity  of  the  decree,  for  par- 
tition may  be  enforced  by  or  against  persons  under  age.  Schee  v. 
McQuUken,  59  Ind.  369;  Richard*  v.  Richards,  17  Ind.  636;  Free- 
man Co-tenancy  and  Partition.  §  457.  As  the  court  had  jurisdic- 
tion of  the  parties  and  the  subject-matter,  its  decree  would  repel  a 
collateral  attack  even  though  erroneous,  but  the  case  here  is  stronger 
than  a  case  of  that  character,  for  there  is  nothing  showing  that  the 
decree  was  erroneous. 

A  married  womau  may  by  her  acts  give  construction  to  a  contract 
where  there  is  a  doubt  as  to  its  effect,  and  where  there  is  a  mistake 
in  the  description  of  the  property  conveyed  it  may  be  corrected, 
notwithstanding  her  opposition,  ffamar  v.  Medtkv,  60  Ind.  413; 
Carper  v.  Munger,  62  Ind.  481;  Wilson  v.  Stewart,  63  Ind.  294; 
Styers  v.  Robbing,  76  Ind.  547." 

*Se«<Mtf,464.       * 
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If  a  court  may  compel  parties  to  make  a  contract  justly  express 
their  intention  in  this  respect,  there  is  no  reason  why  their  own 
acts  done  nnder  it  may  not  be  treated  as  giving  to  it  a  just  con- 
struction and  effect  We  are  not  unmindful  of  the  rule,  existing 
prior  to  the  recent  statutes,  that  a  married  woman  is  not  bound  by 
an  executory  contract,  but  while  recognizing  that  rule,  we  deny  its 
applicability  here,  for  the  plain  and  adequate  reason  that  the  dedi- 
cation here  was  executed  prior  to  marriage  and  subsequently  con- 
firmed. 

A  dedication  of  land  need  not  be  evidenced  by  a  written  conveyance 
A  text-writer  says:  "  There  is  no  necessity  for  a  grant  or  convey- 
ance by  deed  or  writing  on  the  part  of  the  owner  of  land  in  order 
to  constitute  a  dedication."  Herman  Estop.,  §  520;  Reed  Stat. 
Frauds,  752.  Our  cases  and  our  statutes  deny  the  authority  of  a 
wife  to  convey  lands  except  by  deed  in  which  her  husband  joins, 
and  if  a  deed  was  essential  to  constitute  a  dedication,  then  the  decis- 
ion upon  this  point  must  be  for  Mrs.  Miller;  but  as  no  deed  is 
required,  it  cannot  be  said  that  the  statute  or  the  decisions  close 
the  dispute.  It  has  been  decided  that  a  married  woman  may 
execute  a  lease  where  a  writing  is  not  essential  to  its  validity,  and 
the  principle  upon  which  these  decisions  rest  is  the  same  as  that 
which  governs  this  case.  Ptarcy  v.  Henl$y,  83  Ind.  129;  Nash  v. 
Berkmtir,  83  Ind.  636.  The  principle  to  be  deduced  from  these 
decisions  is,  that  where  a  written  instrument  is  essential  to  convey 
an  interest  in  the  land  of  a  wife,  then  in  order  to  give  it  efficacy, 
both  husband  and  wife  must  join  in  executing  it.  This  principle 
has  been  applied  to  dedications  in  a  case  much  weaker  than  the 
present.  The  case  to  which  we  refer  is  that  of  Schenley  v.  Com- 
monwealth, 36  Penn.  St.  29,  wherein  it  was  said:  "But  it  is  not  to 
be  maintained,  that  a  married  woman  may  not  dedicate  her  land  for 
a  public  highway.  Joining  with  her  husband,  she  may  convey, 
«nd  therefore  a  dedication,  which  is  bnt  a  limited  conveyance,. may 
be  presumed  against  her  and  her  husband." 

A  dedication  is  in  many  essential  respects  different  from  a  con- 
veyance, and  some  of  these  differences  appear  in  what  has  been 
Already  said,  and  it  remains  to  notice  some  of  the  others.  A  dedi- 
cation does  not  take  the  fee  from  the  owner,  it  simply  adds  an  ease- 
ment, which,  in  many  instances,  as  in  this,  becomes,  as  it  is  im- 
portant to  keep  in  mind,  an  appurtenant  to  the  estate  A 
dedication  by  the  husband  alone  bars  the  inchoate  rights  of  the 
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wife  in  bis  lands.  Duncan  v.  City  of  Terr*  Haute,  85  Ind.  104;  3 
Dill.  Man.  Corp.  (3d  ed.),  g  594.  Upon  the  principle  which 
governs  in  cases  like  that  cited,  it  is  held  that  in  proceedings  to 
condemn  land  the  rights  of  the  wife  are  barred  although  she  is  not 
a  party  to  the  proceedings.  2  Dill.  Man.  Corp.,  supra.  These  are 
essential  things  and  the;  very  clearly  show  that  a  dedication  differs 
very  materially  from  an  ordinary  conveyance.  Bnt  in  the  present 
instance  it  appears  that  the  highway  was  appurtenant  to  the  land 
of  the  owner,  and  the  court  cannot  ref  use  to  take  notice  of  the  fact 
that  such  appurtenances  add  to  the  value  of  land,  and  are  really 
for  its  betterment.  It  is  so  obvious  that  town  lots  not  acces- 
sible by  streets  would  be  of  little  value  that  courts  cannot  refuse  to 
take  judicial  notice  of  the  fact.  Town  lots  shnt  off  from  streets 
and  unprovided  with  means  of  ingress  aud  egress  would  be  bo  inac- 
cessible and  bo  isolated  as  to  be  of  comparatively  little  value.  Oar 
law  gives  to  a  married  woman  the  full  benefit  of  her  separate  estate 
"as  fully  as  if  she  was  unmarried."  IRS.  1876,  p.  550;  Pearcy 
t.  Henley,  supra.  If  this  be  true  —  and  that  it  is,  the  plain  words 
of  the  statute,  which  we  have  quoted,  inoontestably  prove  —  then 
it  would  seem  to  follow  that  executed  contracts  made  for  its  im- 
provement or  betterment  are  valid.  At  common  law  a  wife  could 
make  even  executory  contracts  concerning  the  improvement  of  her 
separate  property  enforceable  in  equity.  Kelly  Conk  liarr.  Worn. 
185,  auth.  n.  3;  3  Bish.  Marr.  Worn,,  gg  301,  303.  Our  decisions, 
not  however  without  much  wavering,  are  that  she  cannot  bind  her- 
self by  an  executory  contract,  but  these  decisions  do  not  govern 
such  a  case  as  this,  for  here  the  act  was  fully  executed.  The  ques- 
tion is  not  what  she  may  agree  to  do,  but  whether  she  may  undo 
what  has  been  folly  consummated  and  upon  the  faith  of  which 
third  persons  have  acquired  rights  of  property.  The  controlling 
question  is,  may  she  do  an  act  not  requiring  a  written  conveyance 
for  the  betterment  of  her  separate  property  P  Suppose,  for  the 
sake  of  illustration,  that  a  married  woman  builds  a  mill  on  her  own 
land,  and  over  other  lots  owned  by  her  lays  out  a  highway 
which  affords  the  means  of  access  to  the  mill  and  renders  it  bene- 
ficial to  her  and  gives  it  value,  and  that  the  public  improves  this 
strip,  and  she  conveys  to  others  lots  bounded  on  the  highway;  and 
suppose  further,  that  she  afterward  sells  the  mill;  is  it  not  clear 
that  it  would  be  beyond  her  power  to  undo  what  she  had  done,  re- 
voke the  dedication,  impair  the  value  of  the  lots  sold  by  her,  and 
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destroy  the  valno  of  the  mill  property  by  cutting  off  all  meant 
of  access  ?  In  such  case  it  is  quite  clear  that  the  highway  would 
be  deemed  an  appurtenance  and  would  pass  with  the  grant  of  the 
mill  We  have  seen  no  case  that  intimates  that  a  married  woman 
who  conveys  property  does  not  also  convey  all  appurtenances.  Where 
a  highway  is  created  as  an  appurtenance  to  land,  that  appurtenance 
passes  with  the  sale  of  the  land.  Washb.  Easem.  35;  Bote  v. 
Thompson,  supra,  and  cases  cited.  That  is  the  case  here;  the 
street  was  made  an  appurtenance  for  the  betterment  of  the  lots 
platted  by  the  duly  authorised  representatives  of  Mrs.  Miller,  acting 
under  the  order  of  the  court,  and  lots  were  conveyed  by  deeds,  in 
which  her  husband  united,  with  reference  to  this  street  The  con- 
veyances, as  we  have  already  demonstrated,  did  more  than  pass  a 
right  to  the  street  in  front  of  the  lots  sold,  for  they  passed  a  right 
to  the  use  of  the  street,  as  a  street,  from  end  to  end  as  designated 
on  the  plats  by  which  the  lots  were  bought  and  sold.  All  the  cases 
agree,  that  the  sale  and  conveyance  of  a  lot  bounded  by  a  highway 
conveys  the  fee  to  the  center  of  the  way,  and  an  interest  in  the 
highway,  as  such,  throughout  its  whole  length.  When  the  con- 
veyances were  made  to  the  purchasers  of  lots  on  Highland  street 
the  purchaser  of  each  lot  acquired  the  fee  in  front  of  his  lot  to  the 
center  of  the  street,  and  his  deed  also  conveyed,  as  appurtenant  to 
the  principal  thing  granted,  a  right  to  enjoy  an  easement  in  the 
street  as  a  street.  We  are  clearly  of  the  opinion  that  the  second 
conclusion  of  law  was  wrong  as  to  all  of  the  appellees. 

Judgment  reversed,  with  instructions  to  restate  the  second  con- 
clusion of  law,  and  to  render  judgment  upon  the  whole  finding  in 
favor  of  the  appellant. 

Rehearing  denied. 
Vca-IJ  —  95 
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Elbton  t.  Cabtob. 


Bttevtion — priorMtt. 

Wliere  a  judgment  debtor  acquires   land,    the    existing  judj 
equal  Uens,  but  the  judgment  creditor  first  le  vying  obtains  priority,  sod  the 
others  miiy  redeem  from  his  sale. 

A  GTION  to  settle  title  to  land.     The  opinion  states  the  case. 
F.  M.  Trisaal,  0.  Shirk  and  W.  R.  Ffrtig,  for  appellants. 

D.  Mass,  R.  R.  Stephenson,  H.  A.  Let  and  R.  Graham,  for  ap- 
pellees. 

Zollabb,  C.  J.  This  is  an  action  by  appellants  to  have  the  title 
claimed  by  appellee  Samuel  B.  Castor  to  the  lands  described  in  the 
complaint  declared  void,  certain  judgments  which  were  liens  upon 
the  lands  declared  satisfied,  to  have  appellants'  judgment  declared 
a  superior  lien,  and  to  have  the  lands  ordered  Bold  in  satisfaction 
thereof. 

[Omitting  other  matters.] 

There  are  other  circumstances  that  appellants  claim  are  connected 
with  the  Bale,  which  we  shall  notice  farther  along. 

At  the  time  the  judgments  were  taken,  except  that  in  the  fare- 
closure  proceedings,  Wm.  H.  Castor  was  not  the  owner  of  the  lands 
described  in  the  complaint.  When  he  became  the  owner  of  them 
by  thu  death  of  his  wife,  the  judgment  liens  all  attached  at  the 
same  instant,  and  became  eqnal  liens.  This  is  conceded,  and  is 
well  settled  by  authority.  The  execution  upon  the  Essington 
judgment  was  the  first  and  only  execution  issued  and  levied,  and 
upon  that  the  lands  were  sold.  The  contention  of  appellants  is 
that  conceding  the  sale  to  hare  been  valid,  yet  it  did  not  destroy 
the  equality  of  the  liens  of  the  several  judgments ;  that  hence  the 
purchaser  took  the  lands  subject  to  those  liens,  and  that  therefore 
the  lands  may  be  resold  upon  those  judgments  without  redemption 
from  the  sale  and  without  regard  to  it.  In  the  maintenance  of 
this  contention,  they  have  found  it  necessary  to  assail  the  case  of 
Michaels  v.  Boyd,  1  Ind.  250.  In  that  case,  as  in  this,  the  judg- 
ment defendant  owned  no  real  estate  at  the  time  the  judgments 
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were  rendered.  It  was  held  that  the  several  judgments  attached 
and  became  liens  at  the  same  instant  upon  the  after-acquired  real 
estate,  and  hence  liens  in  all  things  equal.  One  of  the  judgment 
plaintiffs  had  an  execution  issued  upon  his  judgment,  upon  which 
the  real  estate  was  sold.  The  contest  was  between  him  and  other 
judgment  plaintiffs,  as  to  who  was  entitled  to  the  fnnd  in  the  hands 
of  the  sheriff.  It  was  decided  that  he  whose  execution  was  first  is- 
sued and  levied  was  entitled  to  it.  In  support  of  the  holding,  the 
cases  of  Adams  v.  Dyer,  8  Johns.  317;  Waterman  v.  Raskin,  11 
Johns.  228;  and  Bumey  t.  Boyett,  1  How.  (Miss.)  39,  were  cited. 

The  decision,  in  effect,  is  a  holding  that  the  prior  levy  gave  pri- 
ority to  the  judgment  upon  which  it  was  issued.  In  stating  the 
question,  preliminary  to  a  decision  in  the  affirmative,  Judge  Black- 
toed  Baid  :  "The  first  question  presented  is,  was  the  judgment  of 
the  plaintiffs  entitled  to  priority  as  to  the  date  of  the  lien?  "  This 
decision  has  never  been  questioned  by  this  court,  but  on  the  con- 
trary, approved  and  followed.  In  the  case  of  Lowry  v.  Reed,  89 
Ind.  442,  a  question  was  made  as  to  the  superiority  of  title. 
A  party  had  become  replevin  bail  on  two  judgments  on  the  same 
day.  As  to  his  real  estate,  the  liens  of  the  two  judgments  were 
thus  equal.  One  of  the  judgment  creditors  had  an  execution  is- 
sued upon  his  judgment,  upon  which  the  land  of  the  replevin  bail 
was  sold.  Afterward,  another  judgment  creditor  had  an  execution 
issued  upon  his  judgment,  and  the  land  was  again  sold.  The  court, 
after  citing  with  approbation  the  case  of  Michaels  v.  Boyd, 
supra,  said :  "  In  the  case  at  bar  the  judgments  against  the  replevin 
bail  became  liens  on  his  property  on  the  same  day;  neither  had 
any  priority  over  the  other.  *  *  *  The  appellee,  by  his  supe- 
rior diligence  in  issuing  and  levying  his  execution,  secured  the 
preference."  Although  not  in  explicit  terms  reasserted,  the  same 
doctrine  was  recognized  in  the  case  of  Slate  v.  Cisney,  95  Ind.  266. 

We  are  cited  to  the  case  of  RockhUl  r.  Hanna,  4  McLean,  554,  in 
which  the  United  States  Circuit  Court  for  the  district  of  Indiana 
declined  to  follow  the  case  of  Michaels  v.  Boyd,  supra,  and  the 
cases  therein  cited.  Of  that  case  it  is  sufficient  to  say  that  it  went 
to  the  Supreme  Court  of  the  United  States  upon  a  certificate  of  di- 
vision in  opinion  between  the  judges  below  and  was  there  reversed. 
In  the  opinion,  the  case  of  Michaels  v.  Boyd,  supra,  and  the  oases 
therein  cited,  were  cited  and  approved,  and  their  doctrine  reasserted. 
RockhUl  v.  Hanna,  15  How.  189. 
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The  same  doctrine  has  been  held  in  many  other  eases.  In  the 
case  of  Smith  v.  Lind,  29  111.  24,  the  court  said:  "  While  the  lien 
was  made  equal,  diligence  was  left  to  its  reward.  Under  the  gen- 
eral law,  the  lien  of  judgments  is  equal,  but  the  vigilant  creditor 
can  acquire  a  preference  in  the  payment  of  his  judgment,  although 
it  has  bat  an  equal  lien,  by  first  issuing  his  execution.  If  one 
creditor,  who  is  precisely  equal  to  another  in  point  of  lien,  shall 
get  an  advantage  by  the  use  of  superior  diligence  in  discovering 
property,  making  a  levy  and  sale  of  it,  where  is  the  hardship  or  in- 
justice ?  If  the  property  is  sold  below  its  value,  the  right  of  re- 
demption and  resale  remains  to  the  other  judgment  creditors. "  This 
case  also  cites  and  approves  the  case  of  Michaels  v.  Boyd,  supra. 

The  same  doctrine  U  held  in  Mississippi.  Burney  v.  Boyett,  supra. 
And  so  in  Missouri.  In  the  case  of  Bruce  v.  Vogel,  38  Mo.  100,  it  was 
said:  "  If  one  creditor  who  is  exactly  equal  to  another  as  regards  liens, 
by  energy,  perseverance  and  diligence,  discovers  property  whereon 
to  levy  and  make  his  money,  justice  demands  that  he  shall  reap  the 
fruita  of  his  industry.  *  *  *  We  are  well  satisfied,  on  principle, 
that  where  judgment  liens  are  equal,  one  judgment  creditor  can  get 
priority  over  another  by  his  superior  vigilance  and  watchfulness.'' 

The  Alabama  court  is  in  accord  with  the  above  cases.  Blut  v. 
Watkin*,  16  Ala.  229.  And  so  is  the  Iowa  court.  Cook  v.  Dillon, 
9  Iowa,  407. 

In  the  case  of  Lipponcott  v.  Wilton,  40  Iowa,  425,  the  facts  were 
as  follows:  Two  parties  recovered  judgments  against  a  third  party  on 
the  same  day.  One  of  the  judgment  creditors,  Ellison,  had  an  exe- 
cution issued  upon  his  judgment,  and  levied  upon  the  land  of  the 
judgment  defendant.  The  land  whs  sold  upon  the  execution  and 
purchased  by  the  judgment  creditor  upon  whose  judgment  the  exe- 
cution was  issued.  The  other  judgment  creditor  brought  an  action 
to  have  the  land  subjected  to  the  payment  of  his  judgment.  The 
court  said:  "It  has  also  been  held,  that  'as  between  judgment 
creditors  whose  liens  are  of  the  same  date,  he  who  first  takes  the 
property  in  execution  has  the  preference  to  be  first  paid  out  of  its 
proceeds."  *  *  *  It  is  not  possible  to  accept  these  propositions, 
and  to  accede  to  them  their  logical  consequences,  and  at  the  same 
time  to  deny  to  the  Ellisons  the  prior  and  better  right  to  the  prop- 
erty in  controversy,  under  the  facts  stipulated  and  admitted  in  ar- 
gument' This  case,  it  will  be  observed,  decides  the  exact  ques- 
tion involved  here,  and  against  appellants'  contention. 
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Mr.  Freeman,  in  his  work  on  Judgments,  at  §  374,  says:  "  If  two 
or  more  judgments,  on  account  of  their  contemporaneous  rendition 
or  docketing,  or  from  any  other  cause,  are  equally  entitled  to  pre- 
cedence as  liens  on  the  real  estate  of  the  judgment  debtor,  this 
equality  may  be  destroyed  in  order  to  give  precedence  to  the  lien- 
holder  who  first  attempts  to  subject  any  specific  real  estate  to  the 
payment  of  his  lien.  '  The  law  favors  diligent  creditors  ; '  and  the 
courts  seem  to  be  unanimous,  where  liens  are  otherwise  equal,  in 
according  to  him  who  first  bikes  property  in  execution,  the  right 
to  be  first  satisfied  out  of  its  proceeds."  See  also  Freeman  Execu- 
tions, §303. 

Borer,  in  his  work  on  Judicial  Sales,  §  703,  saya  :  "  If  several 
judgment  creditors  have  judgments  of  equal  date,  and  their  judg- 
ments are  in  law  all  liens  on  the  real  estate  of  the  same  defendant, 
the  one  that  levies  thereon  first  obtains  priority." 

The  result  of  all  these  authorities,  and  the  direct  holding  of  some 
of  them,  is  that  where  there  are  different  judgments,  which  are 
equally  liens  upon  the  lands  of  the  judgment  debtor,  the  judgment 
creditor  who  first  has  issued  and  levied  an  execution  thereby  obtains 
a  lien  which  is  superior  to  that  of  the  other  judgments  upon  which 
executions  have  been  subsequently  issued,  or  upon  which  no  execu- 
tions have  been  issued.  The  result  of  this  is  that  the  first  execu- 
tion so  far  subordinates  the  lien  of  the  other  judgments,  that  the 
owners  of  them  may  redeem  from  the  sale  upon  the  first  execution, 
nnder  the  statute  which  provides  that  junior  judgment  creditors 
may  redeem. 

It  would  be  illogical  to  bold  that  by  such  an  execution  the  judg- 
ment creditor  acquires  a  priority  to  be  paid  out  of  the  proceeds  of 
the  sale,  but  that  the  purchaser  who  pays  the  money  gets  nothing 
that  he  can  hold  as  against  the  other  judgments.  In  this  case,  the 
liens  at  the  time  of  the  sale  far  exceeded  the  value  of  the  lands. 
According  to  the  theory  of  appellants,  a  purchaser  at  a  sheriffs 
sale  could  not  get  a  valid  title  unless  be  should  bid  and  pay  enough 
to  discharge  all  of  the  liens  ;  for  if  he  should  bid  and  pay  less,  each 
of  the  other  judgment  creditors  might  disregard  the  sale,  treat  it  as 
void,  and  resell  the  land ;  and  thus  the  resales  might  continue 
until  each  judgment  creditor  should  be  paid  full,  each  time  the 
purchaser  losing  what  he  paid,  unless  perhaps  executions  should  be 
issued  upon  all  of  the  judgments  at  the  same  time.  But  if  any  one 
judgment  creditor  should  refuse  to  have  an  execution  issued  upon 
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hie  judgment,  then  the  same  difficulty  would  arise,  and  the  land 
could  not  be  Bold  bo  as  to  carry  a  valid  and  sure  title. 

Judgments  are  liens  upon  the  real  estate  of  the  judgment  debtor 
because  the  statute  makes  them  such.  This  lien  is  given  for  the 
purpose  of  collection.  Mr.  Freeman  says:  "  '  A  judgment  is  not  a 
specific  lien  on  any  particular  real  estate  of  the  judgment  debtor, 
but  a  general  lien  upon  all  his  real  estate,  subject  to  all  prior  liens, 
either  legal  or  equitable,  irrespective  of  any  knowledge  of  the  judg- 
ment creditor  as  to  the  existence  of  such  liens.'  '  In  short,  a  judg- 
ment creditor  has  no  jus  in  re,  but  a  mere  power  to  make  his  general 
lien  effectual,  by  following  op  the  steps  of  the  law,  and  consum- 
mating his  judgment  by  an  execution  and  levy  on  the  land.'" 
g  888.  And  so  it  was  said  in  the  case  of  Gtmbel  v.  StoUs,  59  Ind. 
44f},  451,  distinguishing  a  mortgage  and  a  Judgment  lien:  "  There 
can  be  no  doubt  that  a  law,  which  gives  a  judgment  creditor  a  lien 
on  the  real  estate  of  the  debtor,  relates  solely  to  the  remedy." 

When  the  liens  are  thus  equal,  and  one  of  the  judgment  credit- 
ors first  pursues  the  remedy  and  exercises  the  power  of  making  his 
lien  effectual  by  following  np  the  steps  of  the  law  by  an  execution 
and  levy,  he  thereby  makes  his  consummated  lien  superior,  which 
nntil  then  was  bat  equal 

This  does  not  conflict  with  the  rulings  that  a  judgment  lien  which 
is  superior  by  seniority  cannot  be  overthrown  by  a  junior  judgment 
lien.  There  the  preference  is  completed  by  the  seniority.  Here  there 
is  no  seniority,  and  the  preference  is  brought  about  by  the  superior 
diligence  in  following  up  the  steps  of  the  law,  and  in  a  sense  ap- 
propriating the  property  by  the  levy  of  an  execution. 

Upon  the  theory  that  the  levy  of  an  execution  fixes  and  strength- 
ens the  judgment  lien  reBts  the  decision  of  this  and  other  courts 
holding  that  a  judgment  lien  may  be  enforced  by  a  sale  of  the 
property  upon  which  it  is  a  lien,  after  the  bankruptcy  of  the  judg- 
ment debtor,  if  the  execution  has  been  levied  before  such  bank- 
ruptcy; and  that  a  judgment  lien,  without  an  execution  and  Bnch 
levy,  may  not  be  thus  enforced  after  the  bankruptcy  of  the  judg- 
ment debtor.  CHarra  v.  Slant,  48  Ind.  417;  Blair  v.  Hanna,  87 
Ind.  298.  Judgment  a 
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0AVTNK88  v.  Rushtox. 
ooiiDd.no.) 

Contract  —  promt*  to  paybyteiO. 

A>  Instrument  reading  thai:  "I  promiss  Emily  Cavlnem  to  give  her  twe 
thousand  dollars  at  my  death  to  take  care  of  her  children  with,  which  she 
claims  of  my  estate.  She  has  been  in  my  family  nineteen  yean  and  a  faith. 
fnl  servant  and  it  is  my  will  to  her,"  is  not  a  promissory  note,  bat  is  a  valid 

and  enforceable  contract. 


T 


IHE  opinion  states  the  case.     The   defendant  had   judgment 
below. 


J.   V.  Hadley,  S.  Q.  Bogota  and  R.  B.  Bloke,  for  appellant. 

Elliott,  J.  The  appellant  in  the  first  paragraph  of  her  com- 
plaint set  forth  the  following  instrument: 

"  October  13,  1882. 
"  I  promise  Emily  Caviness  to  give  her  two  thousand  dollars  at 
my  death  to  take  care  of  her  children  with,  which  she  claims  of  my 
estate.    She  has  been  in  my  family  nineteen  years  and  a  faithful 
servant,  and  it  is  my  will  to  her." 

And  alleged  that  it  was  executed  by  William  R.  Rushton  in  his 
life-time,  and  that  Rushton  died  some  time  after  the  execution  of 
the  instrument,  and  that  the  appellee  is  the  administrator  of  his 
estate. 

We  do  not  think  the  instrument  declared  on  can  be  regarded  as 
a  promissory  note.  On  its  face  it  appears  to  be  a  voluntary  promise 
to  make  a  testamentary  disposition  of  property.  It  does  not  appear 
to  be  a  promise  to  pay  money  at  a  certain  time,  absolutely  and  at 
all  events.  The  words  in  the  first  clause  of  the  instrument  prima 
facie,  express  a  promise  to  make  a  gift,  and  the  concluding  words 
are  indicative  of  an  intention  to  make  a  testamentary  disposition 
of  property.  The  contention  of  appellant  that  the  instrument  is  a 
promissory  note  cannot  be  maintained  without  doing  violence  to 
the  language  of  the  instrument.  The  instruments  in  Harmon  v. 
James,  7  Ind.  263,  and  Johnston  v.  driest,  85  Ind.  503,  were  very 
similar  in  their  tenor  and  effect  to  the  one  now  before  us,  and  it 
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was  held  that  they  were  not  promissory  notes.  As  the  first  para- 
graph of  the  complaint  proceeds  upon  the  theory  that  the  instru- 
ment is  a  promissory  note,  it  is  bad. 

The  third  paragraph  of  the  complaint  alleges  that  the  appellant, 
at  the  special  instance  and  request  of  the  appellee's  intestate,  per- 
formed work  and  labor  for  him  for  nineteen  years;  that  "  on  the  13th 
day  of  October,  1888,  she  had  a  settlement  with  William  R.  Rush  ton, 
then  in  life,  for  the  services  by  her  performed,  and  the  amount 
found  to  be  dne  was  (2,000,  and  the  said  Bushtou  then  agreed  to 
leave  her  by  will  the  sum  so  found  due  her  for  services,  and  executed 
to  her  a  written  agreement."  The  written  agreement  set  forth  iu 
this  paragraph  is  the  same  as  that  set  out  in  the  first  paragraph. 
It  is  also  alleged  that  Bushton  died  without  a  will. 

We  are  unable  to  perceive  any  infirmity  iu  this  paragraph  of  the 
complaint.  A  promise  supported  by  a  valuable  consideration  is 
well  pleaded,  and  the  case  is  therefore  unlike  that  of  a  voluntary 
promise  to  make  a  gift.  The  services  were  rendered  iu  accordance 
with  a  precedent  request,  and  after  they  were  performed,  a  settle- 
ment was  had  and  their  value  agreed  upon.  Not  only  were  all  the 
elements  of  a  valid  contract  present,  but  there  was  a  full  recogni- 
tion, by  the  settlement,  of  the  right  to  compensation,  and  an  agree- 
ment as  to  the  amount.  What  the  parties  hare  thus  agreed  upon 
and  adjusted,  the  courts  have  no  right  to  disturb.  As  there  was  a 
precedent  request  to  render  the  services,  and  as  they  were  rendered 
upon  that  request,  the  case  iu  hand  is  not  within  the  rule  laid  down 
in  the  cases  cited. 

The  manner  in  which  the  intestate  promised  to  make  the  pay- 
ment cannot  deprive  the  appellant  of  her  right  to  recover  the  value 
of  the  services  rendered  by  ber  at  his  precedent  request.  The  only 
difference  between  this  case  and  that  of  an  ordinary  promise  to  pay 
for  services  is  in  the  stipulation  as  to  the  time  and  manner  of 
making  payment.  A  promise,  founded  upon  a  valuable  considera- 
tion, to  make  provision  by  will  is  a  valid  contract,  and  an  action 
will  lie  for  its  breach.  An  English  author  says:  "  It  is  well  estab- 
lished that  a  man  may  validly  bind  himself  or  his  estate  by  a  con- 
tract to  make  any  particular  disposition  (if  in  itself  lawful)  by  hit 
own  will."  Pollock  Cont.,  |  308.  This  is  the  doctrine  of  this  court. 
Bell  r.  Hewitt,  24  Ind.  380. 

The  case  in  hand  ie  plainly  distinguishable  from  Moore  v.  Stophttu, 
97  Ind.  271,  for  here  there  was  a  valuable  consideration,  a  precedent 
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request,  and  an  express  contract;  while  in  the  case  cited  there  was 
no  valid  contract,  but  simply  an  ineffectual  attempt  to  make  a  tes- 
tamentary disposition  of  property. 

It  was  proper  to  show  the  consideration  of  the  intestate's  promise, 
and  when  it  was  shown  to  be  a  valuable  one,  yielded  upon  a  prece- 
dent reqneet,  a  cause  of  action  appeared.  It  was  not  necessary  that 
the  consideration  should  affirmatively  appear  in  the  written  instru- 
ment; it  was  sufficient  to  show  that  there  was  a  precedent  request, 
and  that  the  services  were  performed  pnrsuant  to  this  request 
These  facts  make  it  appear  that  there  was  a  valid  contract,  and 
not  a  mere  voluntary  promise  to  make  a  testamentary  gift.  If  then 
had  been  no  consideration  for  the  promise,  or  if  it  appeared  that 
the  promise  was  simply  to  make  a  gift,  then  of  course  no  action 
could  be  maintained. 

[Minor  point  omitted.] 

For  the  error  in  sustaining  the  demurrer  to  the  third  paragraph 
of  the  complaint  the  judgment  must  be  reversed. 

Judgment  reverted. 
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qoi  iad.  en.) 

Railroad  —  negligence  —  KMtMiM  train*  at  highway  crowing. 

It  ifl  negligent  In  a  railroad  company  to  run  trains  so  near  together  at  a  Ugk- 
waj  Groaning  as  to  make  the  statutory  signals  unavailing  to  warn  traveller* 
on  the  highway.  * 

ACTION  for  personal  injuries  by  negligence.    The  opinion  states 
the  case.  The  plaintiff  had  judgment  below. 

J.  Henry,  W.  Armstrong,  J.  Jump  and  C.    W.  Ward,  for  appel- 
lant 

C.  V.  He  Adams,  J.  &.  Pearson,  J.  C.  Sawyers  and  0.  B.  Gibson, 
for  appellee. 

Elliott,  J.    On  the  morning  of  the  16th  of  July,  1883,  the 
appellee  and  her  husband  were  driving  along  a  highway  which  the 
•See  Ormtbee  v.  Botton  A  Prov.  B.  Co.,  onto,  864. 
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appellant's  track  crossed.  As  the;  neared  the  crossing,  they  heard 
»  locomotive  and  train  approaching,  and  the;  stopped  until  that 
train  had  passed.  As  soon  as  that  train  had  cleared  the  highway, 
the  appellee's  husband  started  the  horses  into  a  brisk  trot,  and  at- 
tempted to  cross  the  track,  bat  the  wagon  was  struck  by  a  train 
which  was  following  the  one  that  had  gone  over  the  crossing,  and 
the  appellee  was  thrown  oat  and  seriously  injured.  There  is  a  sharp 
conflict  in  the  evidence  as  to  how  closely  the  rear  train  was  follow- 
ing the  leading  one,  bnt  there  is  evidence  fully  warranting  the  in- 
ference that  there  was  only  a  very  short  distance  between  them, 
and  that  there  was  an  interval  of  a  very  few  seconds  only  between 
the  time  the  one  left  the  crossing  and  the  time  the  other  ran  upon 
it.  There  was  evidence  tending  very  strongly  to  show  that  daring 
the  summer  the  growing  grain,  the  rank  weeds  and  luxuriant  foliage 
of  trees  and  bashes  obstructed  the  view  of  the  crossing  from  the 
highway.  The  track  rune  through  a  deep  cut  and  makes  a  curve 
before  reaching  the  crossing,  and  these,  combined  with  other  things, 
made  it  very  difficult  to  Bee  an  approaching  train.  The  appellee 
and  her  husband  were  old  persons,  the  former  sixty-five  years  of 
age  and  deaf  in  one  ear.  They  were  both  well  acquainted  with  the 
crossing,  and  had  very  frequently  driven  over  it.  The  appellee 
testified  that  Bhe  and  her  husband  did  look  and  listen  for  approach- 
ing trains  as  soon  as  they  reached  a  point  where  they  could  see,  but 
that  they  neither  saw  nor  heard  the  train  which  ran  into  the  wagon 
until  they  had  driven  upon  the  track.  The  train  which  first  passed 
the  crossing  was  composed  of  seventy-three  cars,  and  was  about 
one-half  mile  in  length.  There  was  a  direct  conflict  as  to  whether 
the  whistle  was  blown  or  the  bell  sounded  by  the  persons  in  charge 
of  the  engine  which  struck  the  appellee,  and  there  was  also  much 
evidence  tending  to  show  that  the  clatter  and  noise  of  the  first 
train  was  so  great  that  it  would  have  drowned  the  sound  of  the  bell 
or  whistle,  even  if  the  signals  required  by  law  had  been  given  by 
the  hindmost  train. 

The  statute  requiring  signals  to  be  given  at  a  designated  distance 
before  reaching  the  highway  crossing  is  intended  to  compel  railroad 
I  companies  to  Bound  warnings  of  the  approach  of  trains,  and  is  not 

intended,  as  appellant  asBnmea,  merely  to  warn  travellers  that* 
railroad  track  crosses  the  highway.  The  duty  is  imposed  by  law, 
and  its  breach  constitutes  negligence.  It  is  a  familiar  principle 
that  a  breach  of  duty  constitutes  actionable  negligence,  and  it  is 
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upon  this  principle  that  the  adjudged  oases,  without  conflict,  de- 
clare that  the  omission  to  give  the  signals  required  by  statute  con- 
stitutes such  negligence  as  renders  the  company  liable  to  one  who, 
without  fault  on  his  part,  has  suffered  injury  as  the  result  of  that 
negligence.  It  is  hardly  necessary  to  quote  from  the  authorities. 
upon  this  subject,  yet  for  the  purpose  of  setting  the  question  in  full 
view  and  throwing  upon  it  a  clear  light,  we  do  quote  from  some  of 
the  text-books.  In  a  recent  work  it  is  said:  "  When  by  law,  bell 
ringing  and  sounding  the  whistle  are  required  in  approaching  and 
passing  over  public  road  crossings,  the  omission  thereof  amounts  to 
actual  negligence  on  the  part  of  the  company."  3  Borer  Bail. 
1006.  Another  author  says:  "  The  company  is  liable  for  injuries 
caused  by  its  omission  of  these  duties,  when  imposed  by  statute 
The  omission  is  calculated  to  mislead  the  traveller,  and  to  assure 
him  that  the  coming  of  the  train  is  not  imminent;  and  it  is  evi- 
dence of  negligence."  Fierce  Bail.  330.  In  speaking  of  duties 
imposed  by  statutes  upon  railroad  companies,  it  was  said  in  another 
text-book,  that "  These  regulations  being  clearly  intended  for  the  pro- 
tection of  travellers,  it  would  seem  natural  to  suppose  that  any  vio- 
lation of  them  should  be  deemed  culpable  negligence,  in  an  action 
brought  by  a  traveller."  Shearm.  &  Redf.  Meg.,  §  484.  Wharton 
says:  "  Even  where  a  statute  is  in  force  requiring  the  use  of  a  bell 
or  steam  whistle  or  other  signal  at  a  crossing,  while  the  omission  to 
comply  may,  under  the  statute,  create  a  prima  fads  case  against 
the  company,  it  is  a  good  defense  that  the  plaintiff  saw  the  train, 
and  recklessly  exposed  himself  to  the  collision.  When  however  the 
injury  results  from  the  omission  of  the  signal,  then  the  railroad  is 
liable."  Whart.  Neg.,  §  804.  In  the  case  of  Pittsburgh,  etc,  Ry. 
Co.  v.  Martin,  82  Ind.  476,  it  was  said,  in  speaking  of  our  statute: 
"  While  such  a  law  existed,  a  violation  of  it  was  undoubtedly  a  fail- 
ure to  give  reasonable,  proper  and  timely  notice.  The  signal  required 
by  the  law  not  being  given,  the  view  being  obstructed,  and  the 
plaintiff  not  being  hard  of  hearing,  he  had  no  reason  to  suppose 
that  the  train  was  within  eighty  rods  of  the  crossing;  he  was  mis- 
led by  the  defendant's  negligence  in  omitting  the  proper  signal;  he 
was  not  guilty  of  negligence  in  assuming,  in  the  absence  of  any  in- 
dication to  the  contrary,  that  the  company  was  obeying  the  law, 
and  that  no  engine  was  advancing  toward  the  crossing  within  a  dis- 
tance of  eighty  rods."  In  the  recent  case  oi  Cincinnati,  etc.,  Ry. 
Co.  v.  Hiltzhaiur,  99  Ind.  486,  the  general  subject  was  discussed, 
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by  obeying  the  requirements  of  the  statute.  Here  obedience  to  the 
statu  te,  when  obedience  would  serve  no  useful  purpose,  is  not  enough. 
Obedience,  when  obedience  brings  no  protection  to  the  traveller,  is 
unavailing.  In  a  leading  case  upon  this  subject  it  was  said:  "  The 
statute  makes  certain  positive  regulations,  and  the  defendants,  at 
their  peril,  are  bound  to  comply  with  them  ;  but  there  are  no  nega- 
tive words,  and  there  is  no  implication  that  a  compliance  was  to 
absolve  them  from  an;  duty  which  they  were  under  before  ;  and 
therefore  if  other  precautions  were  necessary,  the  defendants  were 
still  bound  to  take  them."  Bradley  v.  Boston,  etc.,  R.,  2  Cnsn. 
539.  A  text-writer  says:  "The  duties  imposed  by  statute  in  such 
cases',  in  regard  to  bell  ringing  and  whistling,  and  putting  up  signs, 
are  in  their  nature  cumulative,  and  are  not  intended  as  a  substitute 
for  such  other  means  of  observing  ordinary  care  as  a  reasonable 
regard  for  the  safety  of  others  may  require."  3  Rorer  Rail.  1014. 
Thompson  Bays:  "  Mere  employment  of  statutory  signs  and  signals 
will  not  exonerate  the  company  when  their  servants  are  otherwise 
negligent"  1  Thomp.  Neg.  421.  By  another  writer  the  rule  ii 
thus  stated:  "Statute  provisions  requiring  signals  to  be  given  are 
cumulative  only,  and  the  company  is  still  bound  to  use  such  other 
precautions  as  are  required  in  the  prudent  and  skillful  management 
of  its  road."  Pierce  Rail.  349.  Judge  Itedfield  says:  "  In  a  case 
where  the  plaintiff  was  injured  at  a  railway  crossing  by  collision 
with  an  engine,  it  was  held  that  where  the  statute  required,  at  such 
points,  certain  specified  signals,  the  compliance  with  the  require- 
ments of  the  statute  will  not  excuse  the  company  from  the  use  of 
care  and  prudence  in  other  respects."  1  Redf.  Rail.  566,  To  much 
the  same  effect  is  the  language  of  Wharton.  Whart.  Neg.,  g  805. 
If  it  be  true  as  it  unquestionably  is,  that  a  compliance  with  the 
requirements  of  the  statute  will  not  always  exonerate  the  railroad 
company,  it  must  be  true  that  a  railroad  company  is  guilty  of  negli- 
gence if  by  its  own  acts  it  makes  the  statutory  signals  unavailing. 
It  cannot  be  legally  possible  that  a  railroad  company  may  so  run 
two  trains  as  to  make  the  statutory  signals  ineffective  for  the  purpose 
for  which  they  were  intended,  and  yet  exculpate  itself  by  evidence 
that  it  complied  with  the  letter  of  the  statute.  It  would  completely 
frustrate  the  purpose  of  the  law  to  permit  a  railroad  company  to 
make  statutory  signals  ineffective  by  so  running  its  trains  as  to  make 
the  signals  of  no  avail  as  warnings  to  approaching  travellers.  It  is 
as  we  have  seen,  negligence  to  omit  a  duty  or  perform  an  act  oon- 
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stituting  h  legal  breach  of  duty,  and  it  conclusively  follows  that  it  ia 
negligence  to  do  an  act  that  makes  the  performance  of  duty  entirely 
ineffectual.  Travellers  who  are  themselves  exercising  due  diligence 
are  entitled  to  have  the  law  obeyed  in  such  a  manner  as  that  it  shall 
substantially  accomplish  the  purpose  its  framers  meant  it  to  accom- 
plish. 

There  are  very  many  Cases  where  the  court  may  properly  charge 
the  jury  that  certain  acts  constitute  negligence.  We  quote  from  a 
recent  case  this  statement  of  the  law:  "But  as  was  said  in  Ate  Gully  v. 
Clarice,  40  Penn,  St.  399,  there  are  some  cases  in  which  a  court  can 
determine  that  omissions  constitute  negligence.  They  are  those 
in  which  the  precise  measure  of  duty  is  determinate,  the  same  under 
all  circumstances.  When  the  duty  is  denned  a  failure  to  perform 
it  is  of  course  negligence  and  may  be  so  declared  by  the  court." 
Schum  v.  Pennsylvania  R.  Co.,  19  Reporter,  184. 

There  a  great  number  of  cases  affirming  that  the  court  may  in  a 
proper  case  assume  the  facts  hypothetioally  and  instruct  the  jury 
that  they  do  or  do  not  constitute  negligence,  and  this  Judge  Cooley 
says  is  always  the  proper  coarse  where  the  act  involves  a  violation 
ef  a  statutory  rule  or  a  settled  principle  of  law.  Cooley  Torts, 
670.  Our  own  cases  have  often  declared  and  enforced  this  doctrine. 
Binford  v.  Johnston,  82  Ind.  436;  43  Am.  Eep.  508,  and  authorities 
cited;  Pittsburg,  ate.,  R.  Co.  v.  Spencer,  98  Ind.  186,  and  authorities 
cited.  Perhaps  the  moat  familiar  illustration  is  afforded  by  these 
cases  which  hold  that  it  is  negligence  as  a  matter  of  law  in  a  traveller 
to  attempt  to  cross  a  railroad  track  without  looking  and  listening 
for  approaching  trains.  We  think  the  court  did  right  in  this  case 
in  instructing  the  jury  that  if  the  view  of  the  track  from  the  high- 
way was  obstructed  bo  that  a  train  could  not  be  seen,  and  the  appellant 
ran  a  train  so  close  behind  another  as  not  to  allow  time  for  the  statu- 
tory signals  to  be  given,  the  railroad  company  was  guilty  of  negligenoe 
The  duty  to  give  the  signals  in  the  manner  prescribed  by  statute 
was  a  determinate  one,  and  so  also  was  the  duty  to  so  conduct  the 
running  of  trains  as  not  to  defeat  the  purpose  of  the  statute  and 
render  the  signals  useless.  The  instructions  upon  this  point  prop- 
erly left  the  questions  of  fact  to  the  jury,  and  pronounced  the  law 
upon  the  facts  hypothetioally  assumed. 

The  court  very  clearly  instructed  the  jury  upon  the  question 
of  contributory  negligence,  and  it  was  not  bound  to  repeat  the 
instruction  in  different  language.    Where  a  jury  is  once  fully  and 
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dearly  instructed  upon  a  material  point  it  is  sufficient  If  it  were 
otherwise,  great  confusion  would  result  and  instructions  would  do 
quite  as  much  harm  as  good.  Union  Mutual  Life  lne.  Co.  j. 
Buchanan,  100  Ind.  63.  The  instructions  given  at  the  request  of 
the  appellant  upon  the  subject  of  the  duty  of  a  traveller  approach- 
ing a  railway  crossing  were  full  and  clear,  and  properly  told  the  jury 
that  the  appellee  was  bound  to  exercise  care  and  prudence  and  that 
it  was  incumbent  upon  her  and  her  husband  to  look  and  listen 
before  driving  upon  the  track.  In  one  of  the  instructions  the  jury 
were  told  that  if  the  appellee  and  her  husband  knew  of  the  crossing 
and  had  often  passed  over  it  they  were  bound  to  use  more  care  than 
if  they  had  not  previously  known  it;  so  that  the  appellant  has  no 
cause  to  complain  of  the  refusal  of  an  instruction  embodying  the 
same  doctrine.  The  only  doubt  is  whether  the  instruction  given 
was  not  more  favorable  to  the  appellant  than  the  law  warrants,  for 
it  may  well  be  questioned  whether  in  any  case  there  is  a  higher  duty 
resting  upon  the  traveller  than  that  of  looking  and  listening. 

The  rejection  of  evidence  ie  not  presented  in  such  a  form  as  to  be 
available  because  it  does  not  appear  that  appellant  properly  stated 
what  evidence  its  questions  would  elicit 

We  cannot  disturb  the  verdict  upon  the  evidence.  Judgment 
affirmed 

Judgment  affirmed. 

Behearing  denied. 
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("CONVICTION  of  illegally  Belling  intoxicating  liquors.      The 
opinion  states  the  case. 

•  Bm  Ward  v.  Mayor,  dr.  (8  Bait.  238),  83  Am.  Rep.  700:  Staata  r.  Borne* 
of  Wathington  (15  Vroom,  805),  48  Am.  Rep.  402. 
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D.  Turpie,  W.  D.  Bynum,  A.  T.  Beck  and  J.  N.  Seott,  for  appel- 
lant. 

F.  T.  Herd,  attorney-general,  and  W.  B.  Bard,  for  State. 

Elliott,  J.  The  indictment  upon  which  rests  the  judgment  of 
conviction  from  which  thie  appeal  is  prosecuted  charges  the  appel- 
lant with  the  offense  of  selling  a  gill  of  intoxicating  liquor  to  be 
drunk  as  a  beverage,  between  the  hours  of  eleven  o'clock,  p.  11.,  of 
the  21st  day  of  January,  1885,  and  five  o'clock,  a.  h.,  of  the  suc- 
ceeding morning. 

The  validity  of  the  statute  prohibiting  the  sale  of  intoxicating 
liquor  between  the  hours  of  eleven  o'clock,  p.  h.,  and  fire  o'clock, 
a.  K.,  is  assailed  upon  the  ground  that  the  legislature  does  not  pos- 
sess the  power  to  enact  such  a  law;  bat  no  provision  of  the  Const! 
tntion  has  been  pointed  out  which  denies  to  the  legislature  the 
power  exercised  in  the  enactment  of  this  statute.  In  an  argument 
of  signal  ability,  counsel  contend  that  in  the  enactment  of  the  stat- 
ute the  legislature  transcended  its  constitutional  powers,  because 
the  statute  encroaches  upon  the  natural  rights  of  the  citizen.  The 
argument  finds  no  support  from  authority  and  has  none  in  princi- 
ple. Whether  a  statute  is  or  is  not  a  reasonable  one  is  a  legislative 
and  not  a  judicial  question.  Whether  a  statute  does,  or  does  not, 
unjustly  deprive  the  citizen  of  natural  rights  is  a  question  for  the 
legislature,  and  not  for  the  courts.  There  is  no  certain  standard 
for  determining  what  are,  or  are  not,  the  natural  rights  of  the  citi- 
zen. The  legislature  is  just  as  capable  of  determining  the  question 
as  the  courts.  Men's  opinions  as  to  what  constitute  natural  rights 
greatly  differ,  and  if  courts  should  assume  the  function  of  revising 
the  acts  of  the  legislature  on  the  ground  that  they  invaded  natural 
rights,  a  conflict  would  arise  which  could  never  end,  for  there  is  no 
standard  by  which  the  question  could  be  finally  determined.  But 
there  can  be  no  such  unseemly  conflict,  for  there  is  only  one  stand- 
ard for  determining  the  validity  of  statutes,  and  that  is  supplied  by 
the  Constitution.  In  Pittsburgh,  tic,  Ry.  Co.  v.  Brown,  67  Ind. 
45;  s.  C,  83  Am.  Rep.  73,  Worden,  0.  J.,  said:  "  If  the  law  is  un- 
constitutional, the  courts  should  hold  it  void,  but  upon  no  other 
ground  can  it  be  disregarded."  This  court  quoted  with  approval, 
in  Welling  v.  Merrill,  52  Ind.  350,  from  the  able  opinion  in  .9hnrp- 
Usx  V.  Mayor,  etc.,  21  Penn.  St.  147:  59  Am.  Pec.  759,  the  follow- 
Vol-LI  —  97 
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ing:  "  We  are  nrged  however  to  go  further  than  this,  and  to  hold 
that  ti  law,  though  uot  prohibited,  is  void  if  it  violates  the  spirit  of 
our  institutions,  or  impairs  any  of  those  rights  which  it  is  the  ob- 
ject of  a  free  government  to  protect,  and  to  declare  it  unconstitu- 
tional if  it  be  wrong  and  unjust.  But  we  cannot  do  this."  The 
court,  in  speaking  of  an  argument  of  a  similar  character  to  that  ad- 
vanced in  this  case,  said:  "  That  however  is  not  a  subject  for  judi- 
cial cognizance;  it  is  not  for  the  court  to  say  that  a  constitutional 
law  shall  not  have  effect,  because  it  is  in  the  judgment  of  the  court 
unreasonable."  Barton  v.  MeWkinney,  85  Ind.  481.  One  of  tbe 
ablest  of  our  judges  long  since  said:  "  The  legislative  authority  of 
this  State  is  the  right  to  exercise  supreme  and  sovereign  power, 
subject  to  no  restrictions  except  those  imposed  by  oar  own  Consti- 
tution, by  tbe  Federal  Constitution,  and  by  the  laws  and  treaties 
made  under  it."  Bmuchamp  v.  Statu,  6  Blackf.  299.  This  doc- 
trine has  been  approved  time  and  again.  Doe  v.  Douglas*,  8  Blackf. 
10;  44  Am.  Deo.  732;  Mam  v.  State,  4  Ind.  342;  Lafayette,  etc.,  R. 
Co.  v.  Geiffer,  34  Ind.  185,  vide  pp.  198,  202;  Fry  v.  State,  63  Ind. 
552,  vide  p.  559;  McComas  v.  Krug,  81  Ind.  327;  8.  o.,  42  Am.  Bep. 
135;  Campbell?.  Dtoiggins,  83  Ind.  473.  vide  p.  480;  Mount  v.  State, 
90  Ind.  29;  s.  c,  46  Am.  Bep.  192. 

Tbe  question  here  is  not  as  to  the  power  of  the  legislature  to  ab- 
solutely prohibit  the  sale  of  intoxicating  liquors,  but  as  to  the  power 
to  regulate  the  traffic.  Counsel  have  not  cited  us  to  any  provision 
of  the  Constitution  denying  the  power,  nor  have  they  brought  to 
our  attention  a  single  authority  construing  the  Constitution  as  they 
claim  it  should  be  construed. 

It  is  clear  to  our  minds,  both  upon  reason  and  authority,  that  the 
statute  is  a  valid  exercise  of  the  police  power  vested  in  the  legisla- 
ture. In  Morrit  v.  State,  47  Ind.  503,  it  was  assumed,  without 
question,  that  tho  statute  restricting  the  sale  of  liquor  between  pre- 
scribed hours  was  valid,  and  that  it  was  within  the  power  of  the 
legislature  to  prohibit  the  sale  on  Sunday,  on  election  days,  and  on 
legal  holidays.  We  have  a  great  many  cases  scattered  through  our 
reports  holding  statutes  prohibiting  sales  on  snch  days  valid,  and 
the  principle  is  the  same  in  those  cases  as  in  this,  for  the  under- 
girding  principle  of  all  these  cases  is,  that  the  legislature  may  regu- 
late the  retail  liquor  traffic.  The  statutes  and  decisions  upon  this 
subject  were  reviewed  in  Harrison  v.  Lnckhart,  25  Ind.  11",  and  it 
was  said:  "It  will  be  seen,  from  this  rapid  view,  that  it  has  not 
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been  the  policy,  either  in  England  or  in  this  country,  to  encourage 
the  traffic  in  intoxicating  liquor;  but  that  in  this  country,  the 
whole  action  of  the  legislative  power  has  been  uniformly  to  limit, 
restrict,  or  absolutely  prohibit  the  traffic.  With  us,  from  the  time 
almost  of  our  earliest  territorial  existence  to  the  present  moment, 
that  policy  has  been  pursued."  The  conclusion  reached  in  the  case 
cited  was  approved  in  McAllister  v.  Howell,  42  Ind.  15.  It  is  not 
questioned  in  any  of  our  cases  that  the  legislature  may  regulate  the 
traffic.  The  farthest  that  any  of  the  decisions  go  is  to  deny  the 
right  to  absolutely  prohibit  the  manufacture  and  sale  of  intoxicat- 
ing liquors.  If  we  should  now  deny  this  power  to  regulate  the  re- 
tail traffic,  we  should  depart  from  a  long  and  well-established 
course,  and  enter  upon  one  not  marked  ont  by  any  principles  nor 
lighted  by  any  decisions.  The  adjudged  cases,  so  far  as  we  have 
been  able  to  ascertain,  uniformly  agree  that  the  legislature  has 
power  to  regulate  the  traffic  by  prohibiting  sales  on  holidays  and 
election  days,  and  by  prescribing  the  hoars  within  which  sales  may 
be  made.  Judge  Cooley  cites  many  cases  asserting  the  power  to 
enact  such  regulations.  Cooley  Const.  Lim.  (5th  ed.)  730,  n.  In 
the  case  of  Bartholfr.  O'Reilly,  74  X.  Y.  509;  a.  a,  30  Am.  Rep. 
323,  the  court  said:  "  The  right  of  the  State  to  regulate  the  traffic 
in  intoxicating  liquors,  within  its  limits,  has  been  exercised  from 
the  foundation  of  the  government,  and  is  not  open  to  question. 
The  State  may  prescribe  the  persons  by  whom,  and  the  conditions 
nnder  which  the  traffic  may  be  carried  on.  It  may  impose  upon 
those  who  act  under  its  license  such  liabilities  and  penalties  as  in 
its  judgment  are  proper  to  secure  society  against  the  dangers  of  the 
traffic  and  individuals  against  injuries  committed  by  intoxicated 
persons  under  the  influence  of  or  resulting  from  their  intoxication." 
In  the  cases  of  Oront  T.  State,  49  Ind.  538;  Layton  v.  State,  49  Ind. 
939,  and  Beardsley  v.  State,  49  Ind.  340,  the  constitutionality  of 
the  statute  was  not  questioned,  although  there  was  much  diversify 
of  opinion  upon  other  points,  and  separate  opinions  were  filed  by 
four  of  the  members  of  the  court. 
[Omitting  minor  points. J 

Judgment  affirnud. 
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Khight  T.  BLACKTOKBi 

0  Maekej,  17T.) 

Slander  —  word*  not  aetionabU. 

Wlmt  mm  falsely  reports  to  third  persona  that  a  clerk  in  the  employ  of  the 
government  has  spoken  disrespectfully  of  his  chief,  and  this  coming  to  the 
knowledge  of  the  latter,  he  dischargee  the  clerk  in  consequence,  Md,  that 
an  action  of  slander  will  not  lie. 

ACTION  of  slander.     The  head-note  shows  the  point.     The  de- 
fendant had  judgment  on  demurrer. 

/..  0.  Bine,  for  plaintiff. 

Cook  o?  Cole,  for  defendant. 

Cox,  J.  [Omitting  the  declaration.]  This  declaration  was  de- 
murred to,  and  the  demurrer  was  sustained  on  the  following  grounds: 
First,  that  the  language  alleged  to  hare  been  need  is  not  actionable; 
and  secondly,  that  the  damages  claimed  are  too  remote.  From  the 
decision  on  the  demurrer  the  plaintiff  appealed. 

We  understand  that  there  are  two  classes  of  words  that  are  slander- 
ous; one  class  consisting  of  words  which  are  actionable  per  se,  and 
the  other,  those  which  are  actionable  if  it  be  shown  that  their  pub- 
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lication  baa  occasioned  special  damage  to  the  plaintiff.  Words 
which  impute  a  crime  that  is  punishable  criminally,  or  which  assert 
that  a  party  is  unfit  for  bis  office  or  calling  in  life,  or  which  impute 
to  him  some  contagious  disease  that  may  cause  him  to  be  avoided, 
are  all  words  actionable  in  themselves.  But  to  say  of  a  man,  gen- 
erally, that  he  is  a  rascal,  or  a  scamp,  or  a  dishonest  man,  is  not 
actionable  unless  it  be  proved  that  some  special  damage  resulted 
from  the  use  of  the  language,  as  for  example,  that  it  caused  him 
the  loss  of  employment.  If  special  damage  resnlts,  then  it  is  nec- 
essary for  the  plaintiff  to  aver  and  prove  that  fact.  Actions  of  that 
sort  are  called  per  quod  actions. 

In  this  case,  it  is  not  claimed  that  the  language  was  actionable 
per  «,  but  that  it  was  actionable  by  reason  of  the  special  damage 
alleged  to  have  resulted  from  its  use.  In  these  per  quod  actions  it 
a  not  only  necessary  to  show  that  the  language  did  produce  actual 
damage,  but  it  must  appear  to  be  defamatory  and  scandalous.  This 
rule,  which  is  laid  down  in  the  text-books,  is  also  well  stated 
in  the  case  of  Terwilligtr  v.  Wands,  17  N.  Y.  60,  where  the  court 
says: 

"  There  must  be  some  limit  to  liability  for  words  not  actionable 
pert*,  both  as  to  the  words  and  the  kind  of  damages;  and  a  clear 
and  wise  one  has  been  fixed  by  the  law.  The  words  must  be  de- 
famatory in  their  nature;  and  mnst  in  fact  disparage  the  character; 
and  this  disparagement  most  be  evidenced  by  some  positive  loss 
arising  therefrom  directly  and  legitimately  as  a  fair  and  natural  re- 
sult. In  this  view  of  the  law,  words  which  do  not  degrade  the 
character  do  not  injure  it  and  cannot  occasion  loss.  In  Cook's  Law 
of  Defamation,  page  24,  it  is  said:  '  In  order  to  render  the  con- 
sequence of  words  spoken  special  damage,  the  words  must  be  in 
themselves  disparaging;  for  if  they  be  innocent  the  consequenoe 
does  not  follow  naturally  from  the  cause.'  In  Kelly  v.  Partington, 
5  Barn.  4  Ad.  645,  which  was  an  action  for  slander,  the  words  in 
the  declaration  were:  '  She  secreted  Is.  6d.  nnder  the  till,  stating 
that  these  are  not  times  to  be  robbed.'  It  was  alleged  as  special 
damage,  that  by  reason  of  the  speaking  of  the  words  a  third  per- 
son refused  to  take  the  plaintiff  into  service.  The  plaintiff  re- 
covered one  shilling  damages,  and  the  defendant  obtained  a  rule 
nisi  for  arresting  the  judgment  on  the  ground  that  the  words,  taken 
in  their  grammatical  sense,  were  not  disparaging  to  the  plaintiff, 
and   therefore   that  no  special  damage  could  result  from  them. 
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Dkhman,  G.  J.,  said:  'The  words  do  not,  of  necessity,  import 
any  thing  injurious  to  the  plaintiff's  character,  and  we  think  the 
judgment  mnst  be  arrested  unless  there  be  something  on  the  face 
of  the  declaration  from  which  the  court  can  clearly  see  that  the 
slanderous  matter  alleged  is  injurious  to  the  plaintiff.  Where  the 
words  are  ambiguous,  the  meaning  can  be  supplied  by  inuendo;  but 
that  is  not  the  case  here.  The  rule  for  arresting  the  judgment 
most  therefore  be  made  absolute.'  Littledalb,  J.,  said:  'lean- 
not  agree  that  words  laudatory  of  a  party's  conduct  would  be  the 
subject  of  an  action  if  they  were  followed  by  special  damage 
They  must  be  defamatory  or  in jarioos  in  their  nature.  In  Comyn's 
Digest,  title  'Action  on  the  Case  for  Defamation,'  D,  730,  it  is 
said  generally  that  any  words  are  actionable  by  which  the  party  has 
especial  damage;  but  all  the  examples  given  in  illustration  of  the 
rule  are  of  words  defamatory  in  themselves  but  not  actionable,  be- 
cause they  do  not  subject  the  party  to  a  temporal  punishment.  In 
all  instances  put,  the  words  are  injurious  to  the  reputation  of  the 
person  of  whom  they  were  spoken.'  Tauhtoh,  J.,  said:  'The 
expression  ascribed  to  the  defendant,  These  are  no  times  to  be  robbed, 
seems  to  be  saying  the  times  are  so  bad  I  jnuat  hide  my  money.  If 
Stenning  refused  to  take  the  plaintiff  into  his  service  on  this  ac- 
count, he  acted  without  reasonable  cause;  and  in  order  to  make  the 
words  actionable,  they  must  be  such  that  special  damage  may  be 
the  fair  and  natural  result  of  them.'  Patterson,  J.,  said:  'I 
have  always  understood  that  the  special  damage  must  be  the  natural 
result  of  the  thing  done,  etc.  It  is  said  that  the  words  are  action- 
able because  a  person,  after  hearing  them,  chose,  in  his  caprice,  to 
reject  the  plaintiff  as  a  servant  But  if  the  matter  was  not  in  its 
nature  defamatory,  the  rejection  of  the  plaintiff  cannot  be  con- 
sidered a  natural  result  of  the  speaking  of  the  words.  To  make 
the  speaking  of  the  words  wrongful,  they  mast,  in  their  nature,  be 
defamatory.  Vicar*  v.  Wilcocka,  8  East,  1.'  It  necessarily  followi 
from  the  rule,  that  the  words  must  be  disparaging  to  the  character; 
that  the  special  damage,  to  give  an  action,  must  flow  from  dis- 
paraging it.  In  the  case  last  cited,  the  plaintiff  actually  suffered 
damage  from  the  defendant's  words  by  their  bringing  her  into  dis- 
repute. But  the  words  were  not  calculated  to  prodnoe  snob  result, 
and  therefore  the  action  would  not  lie." 

This  proposition  might  be  further  illustrated  by  supposing  that 
1  should  go  to  the  secretary  of  the  treasury,  and  say  to  him  that  a 
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certain  clerk  in  bis  department  was  in  affluent  circumstances  and 
did  not  need  office,  and  that  I  on  the  other  hand,  did  need  it;  that 
the  secretary  should  then  turn  htm  out  on  the  strength  of  that 
statement,  and  put  me  in.  That  would  be  a  damaging  statement 
on  my  part,  and  yet  no  action  for  slander  could  be  based  upon  it. 
To  that  the  question  which  meets  us  on  the  threshhold  of  the  case 
is,  whether  the  words  alleged  in  this  declaration  were  defamatory 
and  scandalous. 

It  will  be  observed  that  the  defendant  is  not  charged  with  saying 
any  thing  about  the  plaintiff's  character,  hut  with  saying  that  the 
plaintiff  disparaged  somebody  else's  character;  that  is  to  say,  that 
of  the  secretary  of  the  treasury,  and  that  of  some  of  his  subordi- 
nates. It  is  not  even  complained  that  the  defendant  accused  the 
plaintiff  of  falsehood  in  making  these  charges  against  the  secretary 
and  others.  If  they  were  true,  the  plaintiff  would  have  had  aright 
to  make  them.  The  declaration  does  not  complain  that  the  defend- 
ant even  imputed  false  statements  to  the  plaintiff,  much  less  any 
more  serious  moral  delinquency.  The  words  therefore  do  not  dis- 
parage the  character  of  the  plaintiff  at  all,  and  we  cannot  conceive 
how  an  action  can  be  grounded  npon  allegations  that  impute  nothing 
wrong. 

Independently  of  that,  there  is  another  difficulty  about  the  case. 
The  allegations  on  the  strength  of  which  it  is  said  that  the  plaintiff 
was  removed  from  office  were  not  made  to  the  secretary  of  the 
treasury,  but  to  third  persons  whose  names  are  given  in  the  declara- 
tion, viz.,  Montis,  Doty,  Cobaugh  and  others.  Certainly  the  repre- 
sentations to  them  did  not  lead  to  the  plaintiff's  dismissal  from 
office,  because  they  had  no  power  to  remove  him.  There  is  a  gap 
in  the  proof  somewhere.  Some  other  agency  must  be  brought  in 
to  connect  the  alleged  slander  with  the  removal  from  office.  The 
rule  of  law  is,  that  the  plaintiff  can  only  recover  for  the  direct  and 
immediate  consequences  of  the  acts  complained  of.  The  dismissal 
from  office  could  not  have  been  the  direct  and  immediate  con- 
sequence of  the  representations  made  by  the  defendants  to  third 
persons  who  had  no  power  of  removal.  Somebody  else  must  have 
interposed  and  repeated  this  alleged  slander  to  the  secretary 
of  the  treasury,  which  repetition  was  the  immediate  and  proxi- 
mate cause  of  the  wrong  complained  of.  The  authorities  are  to  the 
effect  that  the  repetition  of  slander,  if  that  leads  to  the  result,  and 
not  the  original  utterance  of  it,  is  the  immediate  and  proximate 
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cause  of  the  injury.  The  case  I  already  referred  to  ( TerteiUiger  v. 
Wands)  decides  that  point,  and  refers  to  a  number  of  cases  in  sup- 
port of  it.  That  would  apply  to  the  representations,  on  the  strength 
of  which  it  is  said  the  plaintiff  was  removed  from  office.  The  other 
representations  that  are  said  to  have  delayed  his  reinstatement  in 
office,  which  were  made  directly  to  the  appointment  clerk  and  to  the 
sixth  auditor,  do  not  come  within  this  rule,  bnt  all  the  representation  a 
complained  of  fall  short  of  being  actionable,  because  they  are  not 
defamatory  and  alanderous  in  their  character. 

With  these  views  we  are  constrained  to  hold  that  the  demurer 
was  properly  sustained,  and  judgment  must  be  affirmed. 

Judgment  affirmed. 


Skubwood  v.  District  of  Columbia. 


Municipal  corporation  —  negligent* — notfee. 

The  authorities  of  the  District  of  Columbia  covered  a  well  in  a  highway,  in 
which  there  was  a  public  pomp,  with  a  wooden  platform,  and  laid  on  that « 
brick  pavement  conforming  to  the  sidewalk.  For  nine  Tears  they  made  no 
repairs  nor  examination.  While  the  plaintiff  was  using  the  pump,  the  plat- 
form gave  way,  and  he  sustained  injury.    Held,  that  the  District  was  liable. 

ACTION  of  damages  for  personal  injuries  by  negligence.     The 
opinion  states  the  case.    The  defendant  had  judgment  below. 

John  Rtdout  and  I.  Williamson,  for  plaintiff. 

A.  0.  Riddle  and  Francis  Miller,  for  District. 

Oabttbb,  J-  The  plaintiff  and  his  wife  bring  this  action  against 
the  District  of  Columbia  to  recover  damages  for  injuries  received 
by  the  wife  by  reason  of  her  falling  into  a  public  well  situated  on 
Seventh  street  in  this  city.  Plaintiff's  right  to  recover  is  based  upon 
the  alleged  negligence  of  the  defendant ;  while  the  defendant,  on 
the  other  hand,  claims  that  it  is  exempt  from  liability  inasmuch  as 
there  is  no  proof  that  it  had  any  express  notice  of  the  defective 
condition  of  the  well.  This  defense  was  sustained  by  the  court 
below  in  an  instruction  to  the  jury  to  find  for  the  defendant.  And 
upon  that  point,  viz.,  the  character  of  the  notice  required  by  the 
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District  before  it  can  be  called   upon  to  respond  in  damages,   the 
-case  comes  here. 

The  facts  are  undisputed,  and  are  set  forth  in  a  bill  of  exceptions, 
which  recites  as  follows : 

"Upon  the  trial  of  the  above  entitled  cause,  the  plaintiffs,  to 
maintain  the  issue  on  their  part  joined,  gave  evidence  tending  to 
show  that  they  were  husband  and  wife,  and  that  on  September  the 
6th,  1881,  tbey  resided  on  the  west  side  of  Seventh  street,  between 
0  and  H  streets  S.  W-,  Washington,  D.  C,  where  they  had  been 
living  about  eight  months.  That  early  in  the  morning  of  Septem- 
ber 6,  1881,  the  plaintiff,  George  L.  Sherwood,  left  borne  for  the 
Center  Market,  where  he  had  a  stand  for  the  sale  of  butter  and 
eggs ;  and  a  little  later,  about  six  o'clock,  a.  u.,  Jane  M.  Sherwood, 
needing  some  water  for  domestic  purposes,  took  a  backet  and  went 
to  the  nearest  pump,  which  was  on  the  west  side  of  Seventh  street, 
between  0  and  H  streets  S.  W.,  for  the  purpose  of  procuring  the 
same.  She  had  frequently  been  to  this  pump,  going  there  every  - 
day  before  the  accident  for  the  same  purpose,  and  bad  no  notice  of 
any  danger  or  defect  about  it;  there  being  no  depression  of  the 
surface  except  a  few  of  the  bricks  around  the  stock  were  slightly 
sunken  ;  that  the  general  surface  of  the  sidewalk  was  level,  and 
there  was  nothing  to  lead  one  to  suspect  that  the  pump  was  out  of 
repair ;  that  the  plaintiff,  Jane  M.  Sherwood,  went  there,  not 
thinking  there  was  any  danger  in  going  there.  Having  hung  her, 
backet  on  the  spout,  and  being  about  to  pump,  the  pavement  on 
which  she  was  standing  suddenly  gave  way  beneath  her,  and  she  fell 
through  to  the  bottom  of  the  well,  which  was  some  twenty-eight  ot 
thirty  feet  deep.  She  was  entirely  immersed  in  the  water  at  the 
bottom  of  the  well,  and  having  come  to  the  surface,  got  boid  of  a 
projection  in  the  stock  of  the  pump,  to  which  she  clung,  until  after 
about  twenty  minutes  her  rescue  was  effected  by  a  colored  man,  who 
descended  into  the  well,  and  arranged  a  rope  around  her,  by  means 
of  which  she  was  drawn  up  and  taken  out.  She  was  insensible,  and 
was  carried  bodily  to  her  house  and  put  to  bed.  It  was  some  two 
weeks  before  she  recovered  from  the  first  effects  of  the  shock  and 
the  bruises  received  ;  and  while  before  the  occurrence  she  was  strong 
and  healthy,  capable  of  doing  severe  work  without  unusual  fatigue, 
she  has  since  been  unable  to  engage  in  any  domestic  duty  requiring 
much  exertion  without  extreme  fatigue  and  prostration.  Some  time 
afterward  she  began  to  be  troubled  with  rheumatism  —  a  disease 
Vol.  LI  —  08 
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which  had  not  troubled  her  before.  And  tin;  plaintiff  farther  gave 
evidence  tending  to  show  that  the  platform  or  covering  over  the 
well  of  said  pump  had  been  renewed  in  1872  or  1873,  when  Seventh 
street  wn  improved  by  the  District  authorities,  and  that  the  plat- 
form had  not  been  renewed,  repaired  or  examined  from  that  time  to 
the  date  of  this  occurrence,  Septembers,  1881,  and  that  the  por- 
tions of  the  platform  which  were  visible  after  the  occurrence  wen 
so  decayed  as  to  be  mere  pulp.  And  here  the  plaintiff  rested. 

Whereupon  the  defendant,  by  its  counsel,  prayed  the  court  to  in- 
struct the  jury  that  upon  the  whole  case  they  should  return  a  ver- 
dict for  the  defendant.  And  thereupon  the  court  instructed  the 
jury  that  the  plaintiffs  were  not  entitled  to  recover,  because  there 
was  no  evidence  tending  to  show  express  notice  to  the  defendant  of 
the  defect  in  the  covering  of  the  well,  and  that  there  was  no  evi- 
dence that  the  condition  of  the  footway  was  such  as  to  charge  the 
defendant  with  constructive  notice  of  the  unsafe  condition  of  the 
-  sidewalks.  And  the  court  instructed  the  jury  to  return  a  verdict 
for  the  defendant.  To  which  ruling,  instruction  and  direction  of 
the  court,  the  plaintiffs,  by  their  counsel,  excepted,  and  prayed  the 
court,"  etc. 

This  ruling  was  maintained  by  the  court  below  on  a  motion  for  a 
new  trial,  and  the  sole  question  presented  us  is  the  correctness  of 
that  ruling  as  applied  to  the  state  of  (acts  embodied  in  the  bill  of 
exceptions. 

The  doctrine  is  well  settled,  that  where  statutory  provisions  do 
not  make  the  corporation  a  guarantor  of  the  condition  of  its  high- 
ways, the  action  must  be  predicated  of  negligence  on  the  part  of  the 
municipality,  an>.  to  fix  upon  it  the  charge  of  negligence,  it  must 
appear  that  in  some  way  it  was  advised  of  the  condition  of  things 
which  brought  about  the  injury. 

The  history  of  this  Seventh  street  well  runs  through  a  long  series 
of  years,  and  through  repeated  changes  of  the  government  of  tbe 
district.  It  was  one  among  a  number  of  wells  dug  by  the  corpo- 
ration of  Washington  before  the  building  of  the  aqueduct,  and 
located  throughout  the  city  with  reference  to  the  convenience  of 
the  population.  The  government  of  the  District  of  Columbia,  as 
distinguished  from  the  corporations  of  Washington,  Georgetown 
and  the  county,  inherited  them.  In  processof  time,  improvements 
were  made  in  the  streets  of  the  city,  and  a  wooden  platform  was 
placed  over  this  well,  and  upon  that  was  laid  u  brick  sidewalk. 
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The  undisputed  facts  in  the  case  show  that  for  a  period  of  nine  years 
the  district  suffered  this  wooden  platform  beneath  the  sidewalk  to 
remain  without  reformation  or  renewal,  and  without  investigation 
as  to  its  condition.  And  when  at  the  end  of  these  nine  years,  this 
rotten  platform  gives  way,  to  the  damage  of  this  woman,  the  Dis- 
trict comes  into  court  and  says,  we  have  had  no  notice  of  this  con- 
dition of  things,  no  notice  of  the  vice  that  culminated  in  the  fall  of 
this  woman,  and  therefore  ought  not  to  be  charged  with  liability. 
Another  government  has  intervened  in  the  direction  of  the  affairs 
of  the  District,  and  it  is  owing  probably  to  this  change  in  the  per- 
sonnel of  the  government  that  the  condition  of  this  well  has  been 
overlooked,  and  not  to  any  personal  dereliction  on  the  part  of  the 
present  officials,  nor  is  it  important  in  the  issues  of  this  case  to  ascer 
tain  whether  there  has  been  or  not.  The  question  is  whether  we 
have  a  corporate  delinquency  here.  Here  is  a  work  created  by  the 
District,  a  well  dug  and  excavated  id  the  public  highway,  with  a 
pump  in  it,  yielding  water  for  domestic  purposes.  It  invites  the 
inhabitants  of  the  neighborhood  to  go  there  and  get  their  daily  sup- 
ply. The  citizens  had  no  notice  of  the  rotten  platform  beneath, 
covered,  as  it  was,  by  an  imperishable  brick  roof.  In  using  this 
pnmp,  they  had  a  right  to  expect  that  it  was  devised  with  a  founda- 
tion of  brick,  or  material  as  imperishable.  Is  the  District  under 
the  law  chargeable  with  knowledge  of  the  condition  of  this  struct- 
ure ?  They  put  it  there  and  they  covered  it  up;  they  dug  a  hole 
thirty  feet  deep  below  it;  they  put  the  brick  upon  the  wood  with 
the  knowledge  that  the  latter  was  perishable.  They  ought  to  have 
known  that  when  they  laid  these  wooden  structures  upon  which  the 
sidewalk  was  subsequently  laid,  they  were  laying  something  certain 
to  decay.  And  although  bound  to  know  that  this  platform  whs 
liable  to  decay,  the  District  made  no  examination  of  it  for  nine 
years?  Here  was  a  complete  man-trap,  with  the  assurance  to  the 
public  of  security.  We  hold  that  the  knowledge  of  these  facts  was 
all  the  notice  that  was  required  in  this  case.  Where  the  city  con- 
structs a  thing  of  this  kind,  it  becomes  its  duty  to  watch  over  it,  to 
protect  the  public,  or  abide  the  consequences. 
Judgment  reversed  and  new  trial  granted. 

Judgment  reverted. 
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Inturanc*  —  ltft  —  daimt  of  creditor*. 

Where  an  Insolvent  takes  out  ■  policy  of  insurance  on  his  life  for  the  benefit 
of  his  wife  and  children,  hie  creditors  can  recover  only  the  amount  of  the 
premiums  paid  by  him  subsequent  to  his  insolvency. 


B 


ILL  to  subject  insurance  moneys  to  claims  of  creditors.     The 
opinion  states  the  case. 

H".  Q.  Davidgo  and  Edward*  £  Barnard,  for  plaintiff. 

Enoch  Toiten  and  Gordon  <£  Gordon,  for  defendant. 

HaoAbthtjh,  J.  In  the  case  of  the  Central  National  Bank  of 
Washington  against  Hume,  with  which  case  three  others  are  con- 
solidated, the  court  has  instructed  me  to  announce  its  decision. 

The  suits  are  against  four  different  insurance  companies,  and  the 
object  is  to  subject  the  proceeds  of  the  policies  to  the  payment  of 
creditors  and  to  include  them  among  the  assets  of  the  deceased  in- 
testate. 

[Minor  matters  omitted.] 

The  policies  involved  in  this  suit  vera  issued  by  the  Life  Insur- 
ance Company  of  Virginia,  on  the  23d  of  April,  1873.  for  $10,000; 
by  the  Maryland  Life  Insurance  Company,  on  February  17,  1881, 
for  $10,000;  by  the  Connecticut  Mutual  Life  Insurance  Company, 
June  9, 1881,  for  $10,000,  and  by  the  Hartford  Life  Annuity  Com- 
pany, for  $5,000.  Two  of  these  instruments  were  made  in  the  name 
of  Mrs.  Hume,  and  all  were  made  for  her  benefit  and  payable  to  her. 

The  ground  upon  which  the  complainant  proceeds  is  that  Mr. 
Hume,  at  the  time  these  policies  were  effected,  was  insolvent;  that 
the  premiums  were  paid  out  of  his  means,  and  that  they  therefore 
inured  to  the  benefit  of  the  creditors,  and  came  under  the  provis- 
ion of  13th  Elizabeth,  which  is  the  law  of  this  District. 

It  is  argued  that  a  policy  of  insurance  is  a  chose  in  action,  and 
when  issued  to  the  husband  belongs  to  his  estate;  and  that  it  makes 
no  difference  as  to  creditors  whether  it  is  taken  in  his  own  name  of 
that  of  his  wife  so  long  as  be  paid  the  premiums  thereon.     Numer- 
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oub  cases  are  cited  to  show  that  it  is  assignable  and  transferable  like 
any  other  piece  of  property,  and  if  transferred  when  insolvent,  for 
the  purpose  of  hindering,  defrauding  or  delaying  his  creditors,  it 
was  subject  precisely  to  the  same  course  as  any  other  property  which 
he  might  have  transferred  for  the  same  purpose. 

The  broad  assertion  that  a  policy  of  insurance  upon  which  pre- 
miums hare  been  paid  is  a  chose  in  action  is  to  be  taken  with  a 
good  deal  of  limitation.  Judges  and  courts  hare  spoken  of  them 
commonly  and  generally  as  choses  in  action  like  bonds  and  prom- 
issory notes,  going  to  his  administrator  and  assignable  in  the  market 
during  his  life-time.  This  is  scarcely  so  in  an  unlimited  sense.  A 
promissory  note  represents  an  existing  indebtedness.  A  bond  does 
the  same.  A  policy  of  insurance  does  not  and  cannot,  until  the 
death  of  the  assured  party  takes  place. 

The  Supreme  Court  of  the  United  States  have  recently  decided 
that  a  policy  of  insurance  cannot  be  assigned  to  any  one  not  haying 
an  insurable  interest  in  the  life  of  the  assured.  The  Supreme  Court 
of  the  State  of  New  York  have  decided  that  a  policy  of  insurance 
effected  for  the  benefit  of  tbe  wife  is  not  assignable  at  all,  holding 
under  their  statute  that  allows  a  husband  to  insure  his  life  for  the 
benefit  of  his  wife  and  children  free  and  clear  from  the  claims  of 
his  creditors,  that  it  would  be  against  public  policy  to  allow  a  wife 
to  traffic  in  that  which  was  consecrated  to  the  benefit  of  the  family. 

Many  of  the  States,  indeed  almost  all  of  them,  have  enacted  laws 
by  which  a  husband  can  assure  his  life  for  the  benefit  of  his  family 
tree  and  clear  from  all  liability  to  his  creditors;  and  I  hare  no  doubt 
that  upon  a  proper  construction  of  these  statutes,  the  States  where 
they  have  been  passed  will  ultimately  arrive  at  the  same  conclusion 
reached  by  the  Conrt  of  Appeals  of  the  State  of  New  York.  And 
the  tendency  of  the  decision  in  tbe  Supreme  Court  of  the  United 
States,  judging  from  the  one  to  which  I  have  just  referred,  is  in 
that  same  direction. 

So  that  we  see  a  policy  of  insurance  has  many  disabilities  that  do 
not  belong  to  choses  in  action  generally,  and  that  it  is  the  tendency 
of  legislation,  as  well  as  of  judicial  construction,  to  invest  it  more 
and  more  with  those  attributes  that  will  give  it  the  effect  it  was  in- 
tended to  observe,  to- wit,  the  protection  and  settlement  of  families. 

I  have  stated  that  the  policies  here  were  effected  for  the  benefit 
of  the  wife,  and  two  of  them  made  directly  in  her  own  name.  What 
is  the  effect  upon  a  policy  of  that  description  growing  out  of  the  fact 
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that  the  husband  at  the  time  he  undertakes  to  make  the  provision  ia 
in  embarrassed  circumstances?  That  ia  the  main  question  before  as. 

As  I  have  stated,  many  oases  have  been  referred  to  which  estab- 
lish the  doctrine,  that  when  the  husband  effects  the  polio;  in  his 
own  name,  it  goes  to  the  benefit  of  his  creditors,  and  it  is  sought 
to  apply  that  principle  in  this  case.  Bat  Mrs.  Hume  did  not 
derive  any  thing  by  assignment,  nothing  by  transfer.  What  she 
claims  under  this  policy  never  belonged  to  the  estate  of  her  hus- 
band, never  formed  an  asset  or  basis  of  credit.  The  proceeds  of  the 
policies  stand  entirely  in  a  different  relation  to  his  estate  from  a 
contract  directly  with  himself;  he  never  had  any  control  of  them; 
he  never  could  assign  or  transfer  them.  The  decisions  are  to  the 
uniform  conclusion  that  the  moment  a  policy  of  insurance  is  effected 
for  the  benefit  of  a  wife  upon  the  life  of  her  husband,  it  becomes 
her  property  so  nomine,  and  nobody  has  control  of  it  but  herself. 
She  may  assign  it,  unless  there  is  some  public  policy  against  it,  and 
it  ia  jnBt  as  much  a  vested  right  in  the  married  woman  as  any  other 
portion  of  her  separate  estate. 

Can  the  fact  that  her  husband  paid  the  premiums  deprive  her 
of  this  vested  right  without  any  act  on  her  part  to  forfeit  it  ? 

It  is  not  pretended  that  Mrs.  Hume  was  aware  of  her  husband's 
insolvency,  or  that  he  intended  to  hinder  and  delay  his  creditors. 
She  stands  in  the  position  of  a  perfectly  innocent  person,  unaffected 
by  any  thing  corrupting  the  contract  of  insurance. 

There  is  a  decision  in  Kentucky,  that  of  Sloktm  v.  Kobhe,  8  Bosh, 
634,  where  three  policies  of  insurance  were  effected  in  the  name  of 
a  married  woman.  With  regard  to  one  of  them,  the  court  came  to 
the  conclusion  that  it  was  an  assignment  in  point  of  fact,  although 
in  her  name,  and  gave  the  proceeds  to  the  creditors  of  the  husband 
who  was  insolvent. 

With  regard  to  another,  they  allowed  the  wife  to  take  the  money 
because  it  did  not  clearly  appear  that  the  husband  was  insolvent 
when  he  paid  the  premiums.  But  with  regard  to  the  smallest  of 
the  three,  the  court  held  that  inasmuch  as  the  husband  had  taken 
it  out  and  paid  the  premiums  himself,  it  stood  the  same  as  if  it  had 
been  taken  out  in  his  own  name,  and  they  allowed  the  creditors  to 
assert  their  claim  to  the  proceeds  of  the  policy. 

But  the  effect  of  that  decision  is  entirely  neutralised  by  the  mot 
that  the  same  court,  four  years  afterward,  fn  the  case  of  Tkomptm 
v.  Oundiff,  II  Bush,  S69.  declared  exactly  the  opposite  doctrine. 
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That  was  where  an  insolvent  husband  took  oat  two  policies  of  in- 
surance in  the  name  of  his  wife,  and  the  court  held,  that  in  the 
absence  of  fraud  on  the  part  of  both  the  husband  and  the  wife,  the 
interest  in  policies  rested  in  the  wife  as  her  sole  and  separate  prop- 
erty, notwithstanding  the  fact  that  her  husband  was  insolvent  at 
the  time  he  effected  them,  and  to  uae  his  own  words,  the;  doubt- 
ingly  gave  the  creditors  the  benefit  of  the  premiums  which  he  had 
paid  during  the  period  of  his  insolvency,  together  with  interest 
thereon,  which  amount  they  charged  on  the  widow. 

It  is  a  curious  fact  that  wherever  it  has  been  claimed  that  an  in- 
solvent debtor  can  do  nothing  for  the  protection  of  his  family,  the 
State  legislatures  have  stepped  in  immediately  and  enacted  laws  to 
the  effect  that  a  policy  can  be  effected  for  the  benefit  of  a  married 
woman  free  and  clear  of  any  claim  of  her  busband's  creditors.  In 
some  of  the  States  the  amount  of  the  premiums  is  left  at  large,  but 
in  others  they  have  put  limitations  on  the  premiums,  beyond  which 
an  insolvent  husband  cannot  insure  his  life  for  his  family.  In 
Kentucky  when  the  Supreme  Court  announced  this  obnoxious  doc- 
trine, they  passed  a  law  of  that  description,  and  that  law  was  passed 
during  the  interval  between  the  two  cases  which  f  have  just  alluded 
to;  and  the  fact  that  the  law  is  referred  to  by  the  court  in  the  last 
case,  who  say  that  they  do  not  mean  to  determine  that  a  policy 
void  as  to  creditors  at  the  time  it  was  effected,  is  protected  at  all  by 
the  State  law,  and  so  they  proceed  to  decide  the  case  upon  princi- 
ples applicable  at  common  law,  and  bold  the  doctrine  which  I  have 
last  announced. 

So  far  as  Kentucky  is  concerned  we  have  her  last  voice,  and  prob- 
ably it  will  be  the  last,  as  her  legislation  has  ended  all  dispute  on 
that  subject. 

At  an  early  day  the  Supreme  Court  of  Pennsylvania  had  this 
point  before  them  in  Elliott'*  Appaal,  50  Penn.  St.  75.  There  a 
husband  had  effected  a  policy  in  his  own  name,  and  assigned  it  to 
his  wife  when  he  was  insolvent,  and  the  court  held  that  the  assign- 
ment was  void  and  the  creditors  had  the  benefit  of  the  policies.  In 
-closing  that  opinion  however  the  court  made  a  distinction,  and 
they  say:  "We  are  to  be  understood,  in  thus  deciding  this  case, 
that  we  do  not  mean  to  extend  it  to  policies  effected  without  fraud 
directly  and  on  their  faoe  for  the  benefit  of  the  wife  and  payable  to 
her.  Such  policies  are  not  fraudulent  as  to  creditors,  and  are  not 
touched  by  this  decision." 
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The  legislature  in  Pennsylvania,  seeing  that  there  might  be  uncer- 
tainty on  this  question,  interposed  within  two  years  and  passed  one 
of  the  acts  to  which  I  hare  just  referred,  and  they  declare  that  a 
policy  taken  in-  the  name  and  for  the  benefit  of  a  married  woman  is 
free  and  clear  from  all  claims  of  all  creditors  of  her  husband.    . 

Two  oases  in  Pennsylvania  follow  that  in  which  that  statute  was 
recognized  but  in  which  they  give  effect  to  the  obiter  in  EUiotft 
Appeal,  and  in  speaking  of  it  they  adopt  it  as  a  true  exposition  of 
the  doctrines  laid  down  so  far  as  the  policies  for  the  benefit  of  the 
wife  are  concerned. 

In  the  case  of  Pent*  v.  Maktpeace,  65  lud.  345,  the  first  clause  of 
the  syllabns  reads: 

"  An  insurance  policy  issued  upon  the  life  of  a  husband  for  the 
benefit  of  his  wife  is  her  property,  and  an  effectual  assignment  and 
delivery  thereof  to  another  during  the  life-time  of  her  husband 
can  be  made  only  by  her." 

And  in  the  opinion  they  hold  the  following  language:  "  If  how- 
ever it  were  conceded  (which  we  do  not  concede)  that  the  creditors 
of  the  assured  might  in  any  case  institute  and  maintain  an  action  for 
the  recovery  of  any  part  of  the  amount  of  a  policy  of  insurance 
procured  by  an  insolvent  debtor  upon  his  own  life,  for  the  benefit 
of  his  wife  or  family,  upon  the  ground  that  the  premiums  there- 
for were  paid  with  money  which  ought  to  have  been  applied  to  the 
payment  of  the  debts  of  the  assured  to  such  creditors,  and  that 
such  payment  of  Bncb  premiums  by  the  assured  was  a  fraud  upon 
the  rights  of  such  creditors,  we  are  clearly  of  the  opinion  that  the 
very  utmost  which  the  creditors  could  possibly  recover  in  such 
action  would  be  the  aggregate  amount  of  the  premiums  thus  paid. 
The  creditor  could  not  in  any  event  derive  a  profit  from  or  recover 
on  more  than  the  sums  of  money  actually  paid  by  the'  debtor  in 
premiums  upon  a  policy  of  insurance  upon  his  own  life  payable  to 
or  for  the  benefit  of  his  wife  or  any  member  of  his  family." 

And  such  appears  to  be  the  whole  current,  both  judicial  and  legis- 
lative, on  this  subject. 

We  are  disposed  to  apply  that  doctrine  to  this  case.  A  consider- 
able number  of  authorities  were  read  upon  the  argument  as  to  the 
sacredness  of  the  claims  of  the  creditors,  and  as  to  the  injustice  of 
depriving  them  of  the  benefit  of  the  property  of  their  debtors,  and 
such  observations  were  undoubtedly  justified  by  the  cases  in  which 
they  wt-re  pronounced.     In  fact  we  are  all  very  familiar  with  the 
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general  strength  of  language  in  which  the  relation  is  discussed  which 
exists  between  the  creditor  and  debtor.  Many  other  relations  however 
are  equally  important;  the  relations  which  a  man  bears  to  his  wife 
and  to  his  family  for  instance.  We  do  not,  I  am  very  sorry  to  say, 
generally  find  the  courts  so  emphatic  in  regard  to  the  latter  species 
of  relations  as  to  the  former.  Perhaps  that  results  from  the  fact 
that  courts  are  more  generally  engaged  in  adjudicating  pecuniary 
rights  than  those  of  a  social  character.  But  the  rights  which  result 
from  the  family  relations  are  certainly  quite  equal  to  those  which 
result  from  debtor  and  creditor.  Yon  might  blot  out  every  law 
and  extinguish  every  right  for  the  collection  of  debts  and  the  com- 
munity would  scarcely  feel  the  shock.  But  if  you  abrogated  the 
law  of  marriage  and  its  relations  you  would  not  only  rupture  the 
moral  but  also  the  physical  organisation  of  society.  Where  there- 
fore the  two  claims  come  in  conflict  tho  courts  should  adjudicate 
between  them  with  justice  and  fairness  to  both. 

When  a  man  has  made  provision  for  his  wife  the  law  recognizes 
that  he  has  performed  a  social  and  moral  duty.  The  State  has  a  deep 
interest  in  having  families  of  healthy  children  properly  educated 
and  settled  in  life  as  well  as  to  have  creditors  paid  what  is  due,  and 
whatever  will  promote  that  object  should  receive  its  due  share  of 
attention. 

These  remarks  are  made  more  especially  because  we  can  dis- 
tinguish here  between  the  rights  of  the  creditors  and  the  rights  of 
the  family  and  do  justice  to  both  of  them.  What  right  have  the 
creditors  to  what  never  belonged  to  the  estate?  What  right  have 
they  to  a  vested  right  in  a  married  woman  for  her  protection  and 
that  of  her  family  ?  What  right  have  they  to  a  species  of  property 
that  never  existed  until  after  the  death  of  the  husband?  We  pre- 
sume that  no  creditor  of  Thomas  L.  Hnmo  would  dare  to  stand 
np  and  make  the  statement  that  he  had  been  misled  by  these  policies 
or  that  he  had  extended  credit  to  him  on  their  strength. 

So  that  it  strikes  the  court  very  forcibly  that  where  we  can  pro- 
tect a  settlement  on  a  family,  by  giving  back  to  the  creditors  all 
that  has  been  taken  from  them,  we  are  doing  justice  and  equity  to 
all,  and  the  creditors  have  a  right  to  demand  no  more. 

There  are  some  considerations  which  load  to  and  justify  this  con- 
clusion. It  appears  that  Mrs.  Hnme,  at  the  time  she  became  the 
wife  of  Mr.  Hume,  was  the  daughter  of  a  man  of  considerable 
means —  Mr.  Pickrell,  owning  an  estate  near  the  city;  that  she  is  an 
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only  child,  and  that  after  the  marriage  Mr.  Home  and  his  family 
lived  mostly  at  that  estate,  scot  free,  unless  he  contributed  from 
his  grocery  establishment  something  to  his  support.  In  fact  the 
whole  family  lived  there  as  if  he  had  been  born  into  it.  Mr.  Pick 
rell,  and  after  his  death,  Mrs.  Picltrell  and  Mrs.  Hume,  placed  in 
him  the  most  unreserved  confidence.  Mr.  Pickrell  indorsed  for 
him,  and  after  his  death,  Mr.  Hume  became  his  administrator; 
whatever  he  collected  out  of  the  estate  for  the  benefit  of  Mrs.  Pick 
rell  went  into  his  business. 

I  know  it  is  said  that  Mr.  Hume  was  guilty  of  dishonesty,  if  not 
crime.  But  it  is  to  be  remembered  that  he  was  not  a  wasteful  nun, 
that  he  did  not  dissipate  his  time,  that  he  appears  to  have  been 
devoted  to  his  business,  and  that  if  he  took  any  thing,  either  from 
the  estate  of  Mr.  Pickrell  or  from  anybody  else,  it  was  for  the  bene- 
fit of  that  business,  and  he  did  all  he  could  to  keep  up  the  sink- 
ing ship. 

Having  these  relations  with  the  family,  and  having  encroached 
somewhat,  I  will  not  say  how  extensively,  upon  the  patrimony  of 
the  wife,  I  think  without  going  very  far  we  can  find  a  proper 
motive  that  he  had  in  effecting  these  insurances  for  his  wife  and 
family,  and  we  do  not  think  it  is  the  duty  of  the  court  of  equity  to 
bring  a  microscope  to  examine  bis  mind  closely  for  some  motive  that 
would  render  these  transactions  void  or  fraudulent,  when  there  is 
a  motive  so  apparent  on  the  face  of  it.  The  law  recognizes  the 
natural  love  and  affection  of  a  husband  for  his  wife  and  family,  and 
any  settlements  he  makes  upon  them  will  be  upheld,  without  any 
other  consideration  whatever,  if  they  are  free  from  fraud. 

It  is  said  that  these  insurances  provided  an  unreasonable  amount 
and  exhibit  clearly  the  recklessness  with  which  the  intestate  disre- 
garded the  claims  of  his  creditors.  In  this  connection,  we  are  also 
reminded  that  Mrs.  Hnme  herself  is  » lady  of  fortune;  that  she  is 
the  heir  of  her  father  and  her  mother;  that  her  mother  has  a  life 
estate  in  the  property,  and  that  she  will  inherit  the  whole  of  it 
upon  her  death,  and  inventories  have  been  read  to  show  that  this 
estate  is  one  of  very  considerable  value.  Mrs.  Hnme  has  not 
obtained  the  estate  yet,  and  perhaps  that  ifl  a  sufficient  answer. 
Another  is  that  its  value  is  prospective,  and  what  will  be  its  value 
at  the  termination  of  the  life  estate  is  difficult  to  determine  at 
present.  In  addition  to  all  that,  there  are  indorsements  of  Mr. 
Pickrell  outstanding,  and  what  may  be  the  fate  of  those  indorse-. 
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ments  it  ia  impossible  to  conjecture.  So  that  the  matter  is  not  in 
any  way  clear  that  Mrs.  Home  will  hare  *  large  estate  independent 
of  the  policies.  Bnt  suppose  she  has  a  moderate  fortune  of  her 
own,  one  that  would  amply  support  her  and  her  family  by  economy, 
is  that  any  business  of  the  creditors?  What  right  have  tbey  to  any 
portion  of  her  separate  estate  to  pay  her  husband's  claims?  The 
law  says  that  they  have  none  whatever.  Considerations  of  that 
character  should, not  weigh  in  the  final  adjudication  of  this  case,  if 
we  give  these  creditors  all  they  are  entitled  to. 

It  must  be  admitted  that  Thomas  Hume  at  the  time  he  effected 
the  last  three  policies  of  insurance  was  hopelessly  insolvent.  We 
think  that  is  a  very  doubtful  fact  with  regard  to  the  first  policy 
which  was  taken  oat  in  1873,  and  by  looking  over  the  schedules 
furnished  by  counsel,  we  should  say  that  his  insolvency  is  not 
established  at  an  earlier  date  than  1874;  and  from  that  time  onward 
to  the  point  of  his  death,  Mr.  Hume  was  undoubtedly  unable  to 
meet  the  claims  of  his  creditors,  and  that  from  that  time  he  had 
no  right  in  law  to  take  from  his  means  any  property  for  the  benefit 
of  his  family,  as  a  settlement.  But  we  can  give  the  creditors  every 
just  right,  every  dollar  they  are  entitled  to,  and  give  the  widow  and 
the  children  the  benefit  of  the  contract  which  waa  made  for  them; 
and  we  have  no  more  right  to  transfer  the  proceeds  of  these  polioies 
to  the  creditors  than  we  would  have  to  take  Mrs.  Hume's  interest 
in  Tnnlaw  for  the  same  purpose. 

The  money  has  been  paid  into  court.  The  decree  must  be 
entered  decreeing  the  money  to  Mrs.  Hume,  and  charging  her  with 
the  amount  of  all  the  premiums  that  were  paid  upon  the  three 
polioies  from  February,  1874,  which  is  the  proper  time  to  adopt  as 
the  period  when  Mr.  Home's  insolvency  clearly  appears. 
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Adttrte  poneition  —  agreement  not  to  *nt. 

land  ceases  to  be  advene  where  the  owner  of  the  land,  for  a 
valuable  consideration,  agrees  with  the  holder  that  salt  for  po— i km  shall 
not  be  brought  during  the  life-time  of  either. 

SUIT  to  recover  land.  The  defendant's  grantor,  Wallace,  had 
threatened  to  close  up  an  outlet,  the  right  to  »ee  which  was 
claimed  by  the  plaintiffs  grantor,  Merritt.  The  opinion  states  the 
other  facts.  The  plaintiff  had  judgment  at  the  trial,  which  wa§ 
reversed  by  the  District  Court. 

0.  F.  Moore,  J.  W.  Washburn  and  J.  T.  Moon,  for  plaintiff  in 
error. 

G.  A.  Hutching*  and  George  D.  Cole,  for  defendant  in  error. 

Follbtt,  J.  Was  there  error  in  refusing  to  give  the  charge  re- 
quested by  Noel  ?  If  the  agreement  between  Merritt  and  Wallace 
in  any  way  did  prevent  the  running  of  the  statute  of  limitations 
in  favor  of  Wallace,  there  was  no  error  in  the  Court  of  Common 
Pleas,  and  there  was  error  in  the  District  Court.     The  written 
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agreement  is  not  set  oat,  bat  the  testimony  and  charge  requested, 
show  that  Merritt  and  Wallace  agreed  in  writing  that  the  outlet 
should  not  be  closed  by  Wallace,  and  that  the  possession  of  this 
and  should  not  be  interfered  with  by  any  suit  by  Herritt,  as  long 
as  either  or  both  of  the  parties  should  live. 

Wallace  agreed  that  the  outlet  should  not  be  closed  up,  bat  might 
be  used  by  Herritt;  and  Herritt  agreed  that  the  possession  of  the 
land  should  not  be  interfered  with  by  suit  by  him,  daring  the  life- 
time of  either  one  of  them;  and  by  fixing  a  limit  they  provide  for 
auit  when  the  limit  shall  be  passed. 

Had  Merritt  sued  Wallace  or  his  successor  in  possession,  for  the 
possession  of  the  land,  Wallace  had  secured  this  agreement  to  set 
up  in  bar;  and  Wallace,  only  by  having  this  agreement,  remained 
in  possession  of  the  land  until  his  death,  and  transmitted  such  pos- 
session until  the  death  of  Merritt.  After  the  death  of  both,  this 
action  was  commenced. 

Adverse  possession  must  be  actual,  open,  continuous,  hostile,  and 
exclusive.  The  very  essence  of  an  adverse  possession  is,  that  the 
holder  of  it  claims  the  right  to  his  possession,  not  under,  but  in 
opposition  to  the  title  to  which  his  possession  is  alleged  to  be  ad- 
verse. Nor  is  possession  adverse  when  it  is  held  by  agreement  with 
the  true  owner.  After  the  agreement  the  possession  by  Wallace  was 
peaceable,  because  of  the  agreement.  From  that  time  forth  the 
Adverse  character  of  the  possession  ceased  to  be  hostile  and  exclu- 
sive, and  its  continuity  was  broken. 

We  will  not  presume  that  Wallace  intended  a  sly  fraud,  bnt  that 
the  agreement  was  between  neighbors  and  honest  farmers.  Wallace 
secured  an  agreement  from  Herritt  that  suit  for  the  possession  of 
this  land  should  be  suspended  during  the  life-time  of  each,  and 
waving  accomplished  this  object  he  could  not  avail  himself  of  it  to 
the  prejudice  of  Merritt;  no  more  can  Noel  to  the  prejudice  of 
Dietriek. 

The  running  of  the  statute  of  limitations  may  be  suspended  by 
the  mutual  agreement  of  the  parties.  See  Webber  v.  Williams  Ool- 
lege,  23  Pick.  303;  Rowe  v.  Thompson,  15  Abb.  Pr.  377;  Holladay 
v.  Little,  2  Hunt  316;  Ball  v.  Wyeth,  8  Allen,  375. 

So  an  agreement  not  to  plead  the  statute  of  limitations  is  bind- 
ing. Utica  Ins.  Co.  v.  Bloodgood,  4  Wend.  658;  Gaylord  v.  Van 
Loan,  15  Wend.  310. 

The  case  of  Lovell  v.  Frost,  44  Cal.  471,  waa  where  the  party  in 
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possession  inquired  of  the  true  owner,  "  whether  he  would  not  rant 
or  sell  the  land  to  him  if  it  should  be  allotted  to  him  "  —  the  true 
owner  in  a  partition  suit  then  pending;  and  the  Supreme  Court  of 
California  held,  that  "  If  a  party  in  possession  of  land  offers  to 
purchase  it  from  the  true  owner,  and  this  offer  is  nude,  not  merely 
to  bny  an  outstanding  or  adverse  claim  in  order  to  quiet  his  posses- 
sion or  protect  himself  from  litigation,  the  offer  is  a  recognition  of 
the  owner's  title,  and  will  stop  the  running  of  the  statute." 

That  a  party  by  his  agreement  may  be  estopped  not  only  front 
setting  up  the  statute  of  limitations,  but  from  claiming  his  pos- 
session to  be  adverse,  was  shown  by  this  court  in  Lessee  of  Hunt  v. 
Guilford,  4  Ohio,  S17.  In  that  case  this  court  said:  "  An  agree- 
ment to  submit  a  question  of  boundary  to  arbitration  defeats  the 
operation  of  the  statute  of  limitations;"  and  also,  that  on  the 
trial  of  the  case  such  an  agreement  may  be  evidence  "  proper  to 
show  the  character  and  nature  of  plaintiffs  possession,  whether  ad- 
verse or  not." 

In  that  case  the  agreement  recognised  a  claim  in  dispute,  and 
that  the  sama  could  be  settled  by  arbitration;  in  this  ease  the  agree- 
ment recognized  not  only  a  claim  in  dispute  and  that  the  same  could 
be  settled  by  suit,  but  agreed  that  such  Buit  should  be  postponed 
during  their  lives. 

By  this  agreement  Wallace  obtained  peace  and  retained  the  peace- 
able possession  of  the  land  in  dispute;  and  the  hostile  and  exclu- 
sive character  of  his  adverse  possession  was  gone.  This  agreement 
changed  the  adverse  character  of  the  possession  of  Wallace,  and 
stopped  the  running  in  his  favor  of  the  statute  of  limitations. 

As  this  question  determines  the  result  of  this  case,  we  do  not 
comment  on  any  other. 

There  was  no  error  in  refusing  to  give  to  the  jury  the  charge  re- 
quested, and  the  DiBtriot  Court  erred  in  reversing  the  judgment 

Judgment  of  the  District  Court  reversed,  and  that  of  the  Com- 
mon Phot  affirmed. 
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Mmvtof—imitr  age  of  eontent  —  affirmant*  by  aAabitatbm—Mpmratio*  fly 
WffV*jttfMft 

A  marriage  by  ft  woman  under  the  age  of  sixteen,  without  consent  of  her  father, 
although  forbidden  by  statute,  becomes  irrevocable  by  cohabitation  after 
that  age,  and  If  the  mother  subsequently  Induces  her  to  leave  her  hnaband 
solely  from  motives  of  ill-will  toward  him,  the  father  is  liable  to  action 
therefor  by  the  husband. 

ACTION  for  inducing  wife  to  leave  husband.    The   opinion 
states  the  case.     The  plaintiff  had  judgment  below. 

'JTiomas  McBride,  for  plaintiffs  in  error. 

Dirlarn  &  Ley  man  and  Sfciles  &  Stiles,  for  defendant  in  error. 

Okbt,  J.  James  Dick  and  Irena  Holts  were  married  in  this 
State  on  April  5,  1877,  in  due  form  of  law,  bnt  without  the  consent 
of  Irena's  parents.  They  lived  together  as  husband  and  wife  until 
September  1,  1877,  when  Irena  returned  to  her  parents,  Frederick 
Holts  and  Elisabeth  Holtz,  with  whom  she  continues  to  reside. 
Dick  brought  suit  in  the  Court  of  Common  Pleas  of  Richmond 
county  against  Holtz  and  wife,  charging  that  Elizabeth  Holtz,  by 
a  series  of  acts,  caused  the  separation,  and  that  the  acta  were  mali- 
cious. The  defense  was  that  Irena  abandoned  her  husband  volun- 
tarily, being  under  sixteen  years  of  age  at  the  time  of  such  abandon- 
ment There  was  a  verdict  and  judgment  in  favor  of  Dick  for 
93,000,  and  a  petition  in  error  having  been  filed  in  the  District 
Court,  that  court  regarding  the  questions  of  law  as  difficult,  re- 
served the  cause  for  decision  by  this  court. 

We  think  it  is  clear  from  the  record,  which  contains  all  the  evi- 
dence, that  while  there  was  evidence  tending  to  show  that  Irena 
was  only  fifteen  years  of  age  on  May  I,  1877,  she  was,  in  fact,  six- 
teen years  of  age  at  that  time;  that  from  the  time  of  the  marriage 
(April  6,  1877)  until  the  time  of  the  separation  (September  1, 
1877)  she  cohabited  with  Dick  as  hie  wife  on  terms  of  affection; 
that  Irena,  neither  during  the  time  of  such  cohabitation,  nor  since, 
has  made  the  slightest  complaint  of  Dick  in  any  respect,  nor  had 
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ahe  any  cause  of  complaint;  that  Dick  was  an  industrious  young 
man,  belonging  to  a  respectable  family;  that  Mr.  and  Mrs.  Holts 
resided  on  a  farm  which  they  owned,  and  Irena  was  their  only 
child;  that  the  separation  was  not  the  voluntary  act  of  Irena, 
nor  wits  there  any  evidence  fairly  tending  to  show  that  it  was  vol- 
untary, but  it  was  caused  and  maintained  by  Mrs.  Holts  alone,  not 
with  a  view  to  the  protection  or  happiness  of  Irena,  bat  solely  to 
gra'ifj-  her  (Mrs.  Holtz's)  hatred  of  and  ill-will  toward  Dick 
Frederick  Holtz,  under  the  dominion  of  his  wife,  consenting  to 
Buch  acts;  and  that  Dick  was  entitled  to  recover;  nor  can  we  say, 
looking  to  the  extraordinary  character  of  evidence,  that  the  dam- 
ages were  excessive. 

The  inquiry  is  whether  error  of  law  intervened,  and  the  questions 
thus  presented  we  will  now  consider. 

[Omitting  minor  considerations,] 

The  remaining  question  relates  to  the  law  applicable  to  the  case. 
A  man  properly  demeaning  himself  is  entitled  to  the  society  and 
assistance  of  his  wife  against  all  the  world.  Whoever  unlawfully 
deprives  him  of  suoh  society  or  assistance  is  liable  to  an  action.  In 
estimating  damages  however  each  case  must  be  determined  by  the 
circumstances  attending  it,  and  the  motive  of  the  intervening  per- 
son must  be  ever  kept  in  view.  The  cases  may  be  properly  divided 
into  two  classes.  One  where  a  villain  interferes  for  the  purpose  of 
seduction,  or  the  sole  ground  of  interference  is  malice;  the  other 
where  friends,  usually  parents,  interfere  for  the  protection  of  the 
wife  and  the  offspring,, if  any.  In  the  first  class  the  husband,  if 
without  fault,  is  always  entitled  to  damages;  in  the  latter,  if  the 
motive  of  the  intervening  person  was  pure,  and  the  appearances 
seemed  to  indicate  necessity  for  interference,  there  can  be  no  recov- 
ery, though  no  occasion  for  interference  really  existed.  Much  will 
be  forgiven  the  parents  of  a  wife  who  honestly  interfere  in  her  be- 
half, though  the  interference  was  wholly  unnecessary,  and  may 
have  been  detrimental  to  her  interest  and  happiness,  as  well  as  that 
of  her  husband;  still,  where  the  motive  is  not  protection  of  the 
wife,  but  hatred  and  ill-will  of  the  husband,  it  is  no  answer  to  his 
action  for  snch  interference  that  the  offenders  were  his  wife's 
parentg.  FrUnd  v.  Thompson,  Wright,  636,  639;  Rabt  v.  Hanna, 
5  Ohio,  530;  Preston  v.  Bowers,  supra  ;  Schonl.  Hue.  and  Wife,  §  W; 
Oooley  Torts,  224. 

Dick  was  twenty-one  years  of  age  at  the  marriage.     Irena  became 
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ttxtoen  on  the  first  day  of  tho  mouth  following  the  marriage,  and 
then,  and  for  months  thereafter,  she  and  Diok  cohabited  together 
as  husband  and  wife.  The  statute  then  in  force  provided  :  "  Male 
persons  of  the  age  of  eighteen  years,  and  female  persons  of  the  age 
of  sixteen  years,  not  nearer  of  kin  than  second  cousins,  and  not 
having  a  husband  or  wife  living,  may  be  joined  in  marriage ;  pro- 
Tided,  always,  that  male  persons  under  the  age  of  twenty-one  years; 
and  female  persons  under  the  age  of  eighteen  years,  shall  first  ob- 
tain the  consent  of  their  fathers,  respectively,  or  in  case  of  the 
death  or  incapacity  of  their  fathers,  then  of  their  mothers  or  guard- 
ians." 67  Ohio  L.  6;  Rev.  Stats.,  §  8384.  By  force  of  such  cohab- 
itation, the  marriage  became,  when  Irena  arrived  at  the  age  of  six- 
teen -  she  becoming  sixteen  on  May  1,  1877  —  as  completely  valid 
as  thongh  she  had  been  eighteen  years  of  age  when  the  marriage 
took  place.  The  want  of  consent  of  her  parents  under  such  cir- 
cumstances could  have  no  effect  on  the  validity  of  the  marriage-. 
Nor  is  the  result,  different  if  lrena,  when  she  returned  to  her  par- 
ents in  September,  1877,  was  less  than  sixteen  years  of  age.  Clearly, 
if  such  was  the  fact,  she  might  have  lawfully  separated  from  Dick, 
and  she  might  have  effectually  revoked  the  marriage  then  or  sub- 
sequently by  marrying  another  man  (Shafher  v.  State,  20  Ohio,  1; 
McDowell  v.  Sapp,  39  Ohio  St.  558),  or  on  arriving  at  sixteen  years 
of  age,  she  might  have  revoked  the  marriage  without  a  second  mar- 
riage. So,  on  arriving  at  sixteen  years  of  age,  although  then  living 
with  her  parents  separate  from  her  husband,  she  might  effectually 
ratify  the  marriage,  and  the  letters  to  him,  already  referred  to, 
would  be  strong,  and  in  the  absence  of  opposing  testimony,  sufficient 
evidence  of  ratification.  But  in  our  opinion  Irena  at  the  time  of 
the  marriage  had  not  only  arrived  at  the  common-law  age  of  con- 
sent, but  she  was  a  woman  and  not  a  mere  child,  even  if  we  could 
be  led  to  believe  she  was  less  than  sixteen  at  the  separation.  And 
as  James  Dick  was  living  happily  with  his  wife,  and  as  it  was  the 
interest  and  desire  of  both  that  they  should  continue  to  so  live,  we 
deny  that  the  parents  had  authority  to  cause  them  to  separate  on 
the  mere  ground  that  she  had  not  arrived  at  the  age  of  sixteen  years 
and  the  marriage  was  without  such  parents'  consent ;  and  the  mo- 
tive having  been  malice  toward  Dick  and  not  protection  to  Irena, 
we  hold  that  the  action  was  maintainable,  even  if  her  age  was  at 
fcer  parents  claimed  it  to  be. 

It  is  sufficient  to  add,  that  the  charges  requested  were  wholly  at 
Vox.  LI  — 100 
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variance  with  the  lav  tut  we  have  stated  it  to  be,  and  therefore  the; 
were  properly  refused  ;  and  that  the  charge  as  given  wm  not  pie- 
judicial  to  the  plaintiffs  in  error. 

I  confess  to  some  reluctance  to  the  entry  of  judgment  against 
Frederick  Holts.  Bat  if  the  law  as  to  the  liability  of  the  husband 
for  the  tort  of  his  wife  is  wrong,  the  evil  most  be  remedied  by  the 
legislature  and  not  this  court. 

Judgment  afirmtd. 


Fbbojt  v.  Carriage  Oomfahy. 


Jfandflmu*  —  to  compel  transfer  of  tleek. 

Mandttmun  doM  not  lie  to  compel  the  transfer  of  stock  by  s  private  c 
tkn  to  a  purchaser.     (See  note,  p.  786.) 

VTANDAMUS.     The  opinion  states  the  case. 

Milton  Saier,  Long,  Kramer  &  Long,  for  relator. 
Hoadly,  Johnson  <£  Coition,  for  respondent. 

Jobnsok,  0.  J.  The  defendant  is  a  corporation  for  i 
taring  purposes  organized  under  the  act  of  April  19,  1868  (1  8.  &  0. 
801,  804),  bat  is  now  governed  by  the  provisions  of  the  Revised 
Statutes  relating  to  private  corporations  for  profits.  By  section 
3254,  Revised  Statutes,  a  stockholder  is  entitled  to  a  certificate  of 
stock,  and  it  is  made  the  doty  of  the  president  and  secretary  to 
issue  the  same  to  him.  By  section  8255,  shares  of  stock  are 
declared  to  be  personal  property,  subject  to  levy  and  Bale  on 
execution. 

The  corporate  powers,  business  and  property  of  the  corporation 
are  vested  in  a  board  of  directors.  The  corporation  may  adopt  a 
code  of  regulations,  not  inconsistent  with  the  Constitution  and 
laws  of  the  State,  and  the  directors,  with  like  limitations,  may 
adopt  a  code  of  by-laws  for  its  government.  The  directors  are 
clothed  with  this  general  power,  to  be  exercised  in  the.  discharge 
of  the  trust  reposed  in  them.  The  statute  does  not  in  terms  specifi- 
cally require  that  registry  and  transfer  books  be  kept,  nor  does  it 
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specify  in  what  form,  nor  under  what  conditions  snch  a  transfer 
will  be  made.  Whatever  duties  exist  in  relation  to  transfers  of 
stock  arise  from  the  general  provisions  of  the  statute,  and  the 
nature  of  the  duties  imposed  by  the  trust  relation  which  the  officers 
occupy  toward  stockholders. 

By  section  3259,  the  term  ' '  stockholder  "  within  the  meaning  of 
the  individual  liability  section  (3258),  includes  the  equitable,  as 
well  as  legal  owners,  actual  owners  as  well  as  registered  owners. 
Such  equitable  owners  by  transfer  of  the  certificate  and  notice 
thereof  to  the  company,  are  entitled  to  draw  dividends,  where 
there  is  no  dispute  between  the  assignor  and  assignee  as  to  title. 
Railroad  v.  Sobbing,  35  Ohio  St.  484. 

"Mandamus  in  a  writ  issued  in  the  name  of  the  State,  to  an 
inferior  tribunal,  a  corporation,  board  or  person,  commanding  the 
performance  of  an  act,  which  the  law  specially  enjoins  as  a  duty, 
resulting  from  an  office,  trust  or  station  (R  8.,  §  6741).  The 
writ  must  not  be  issued  in  a  case  where  there  is  a  plain  and 
adequate  remedy  in  the  ordinary  course  of  the  law  "  (R.  S.,  §  6744). 
It  results  from  these  provisions  that  as  against  a  corporation,  the 
writ  can  only  issue  for  a  neglect  to  perform  some  corporate  duty 
specially  enjoined  by  law  where  there  is  no  other  plain  and 
adequate  remedy.  If  therefore  the  neglect  or  refusal  relates  to  a 
corporate  duty,  not  enjoined  by  law,  or  results  in  a  private  injury 
merely,  that  may  be  compensated  in  damages,  or  is  a  breach  of 
trust  reposed  in  the  corporate  authorities  that  may  be  enforced  in 
equity,  the  writ  most  not  issue.  So  where  the  right  is  doubtful 
resort  must  be  had  to  the  proper  forum  in  law  or  equity  for 
relief. 

In  the  case  at  bar  the  only  breach  of  duty  alleged  is  the  refusal 
of  the  corporation  to  transfer  this  share  of  stock  and  to  enroll  the 
relator  as  a  stockholder.  True,  it  is  alleged,  that  the  corporation 
notified  the  relator  that  they  would  never  recognize  him  as  a  stock- 
holder, nor  allow  him  the  privileges  resulting,  such  as  the  right  to 
vote,  receive  dividends,  etc;  but  as  it  lj  not  averred  that  there  are 
dividends  to  be  drawn,  or  election  to  be  held,  such  a  notification  is 
a  mere  threat  as  to  its  future  course  toward  him,  and  not  a  breach 
of  official  duty,  for  which  mandamus  would  lie  in  any  case. 

This  corporation  is  one  of  purely  a  private  character.  It  is 
organized  and  operated  for  private  gain  merely.  It  is  charged 
with  no  public  duty  or  trust  in  the  management  of  its  affairs,  that 
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are  not  imposed  on  unincorporated  associations  or  partnerships 
engaged  in  a  like  enterprise.  Its  refusal  to  transfer  this  share  of 
stock,  and  enroll  the  relator  as  a  stockholder,  may  be  a  breach  of 
corporate  duty  to  a  private  individual,  bnt  if  he  has  a  plain  and 
adequate  remedy  for  this,  in  the  ordinary  coarse  of  the  lav,  he  has 
no  right  to  use  the  name  of  the  State  in  his  behalf  to  redress  his 
injury.  That  an  action  for  damages  will  lie  for  refuging  snch 
transfer  is  settled  by  all  the  authorities,  if  the  ownership  is  not  in 
dispute. 

It  is  said  however  that  this  stock  has  do  market  value,  that  the 
corporation  is  doing  a  growing  and  profitable  business,  that  its 
good-will  enhances  the  value  of  the  stock,  and  that  by  reason  of 
these  things,  damages  will  not  be  an  adequate  remedy. 

These  facts  do  not  change  the  rule.  They  are  elements  in 
assessing  damages,  which  may  be  fully  ascertained  in  an  action 
at  law. 

In  actions  for  conversion  of  personal  property,  such  as  these 
shares  are,  the  damages  are  not  limited  to  the  market  value  of  the 
stock.  Its  actual  value  to  be  determined  under  all  the  circum- 
stances, such  as  the  dividend  making  capacity,  the  good-will,  etc., 
etc.,  is  the  measure  of  damages. 

In  this  connection  we  adopt  the  language  of  the  court  in  Murray 
v.  Stecent,  110  Mass.  95: 

"  Where  the  incidental  rights  of  ownership  (snch  as  eligibility 
to  corporate  offices,  or  the  right  to  vote  at  corporation  meetings) 
do  not  depend  upon  the  ownership  of  the  specific  shares  which  are 
the  subject  of  dispute,  but  could  be  as  well  and  fully  enjoyed  by 
virtue  of  the  ownership  of  an  equal  number  of  other  shares,  there 
would  seem  to  be  no  occasion  to  resort  to  the  extraordinary  remedy 
of  mandamus.  The  damages  which  the  relator  might  recover  in 
an  action  at  common  law  for  the  violation  of  his  right  wonld  be 
exactly  measured  by  the  sum  of  money  which  it  had  cost  him,  or 
would  have  cost  him,  to  obtain  the  same  right  in  another  way— 
namely,  by  purchase.  That  is  to  say,  with  the  amount  in  money 
of  the  market  value  of  the  shares  in  dispute  they  could  be  replaced. 
Where  recovering  the  value  of  the  stock  would  indemnify  the 
party,  the  writ  ought  not  to  be  granted." 

In  the  case  at  bar  there  has  been  no  actual  breach  of  duty  in  re- 
spect to  these  incidental  rights,  such  as  the  right  to  vote  and  be 
voted  for,  to  draw  dividends,  etc.     We  are  not  now  called  on  to 
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determine  whether  a  case  might  not  be  made  for  relief  by  manda- 
mus, when  special  injury  would  result  from  a  refusal  to  admit  a 
member.  The  opinion  in  Shipley  v.  Mecltanicg'  Bank,  10  Johns. 
484,  very  aptly  expresses  the  rule  :  "The  applicants  have  an  ade- 
quate remedy  by  a  special  action  on  the  case,  to  recover  the  value 
of  the  stock,  if  the  bank  have  unduly  refused  to  transfer  it  There 
is  no  need  of  the  extraordinary  remedy  by  mandamus,  in  so  ordinary 
a  case.  It*  might  as  well  be  required  in  every  case  where  trover 
would  lie.  It  is  not  a  matter  of  public  concern,  as  in  the  case  of 
public  records  and  documents  ;  and  there  cannot  be  any  necessity, 
or  even  a  desire  of  possessing  the  identical  shares  in  question.  By 
recovering  the  market  valne  of  them,  at  the  time  of  the  demand 
they  can  be  replaced.  This  is  not  the  case  of  a  specific  and  favorite 
chattel,  to  which  there  might  exist  the  prelium  affectionts." 

Oar  attention  has  been  called  to  the  fact  that  there  is  some  con- 
flict in  the  text-booke  and  cases  upon  this  point.  The  result  of  a 
very  careful  examination  of  these  lead  us  to  the  conclusion,  that 
upon  authority  as  well  as  upon  principle  the  writ  should  not  issue 
in  the  case  at  bar.  That  the  writ  should  issue  to  compel  the  ad- 
mission of  a  member  into  an  incorporated  society,  where  the  ad- 
vantages are  personal  rather  than  pecuniary,  is  clear,  for  in  such  a 
cue  the  loss  is  incapable  of  a  money  compensation. 

Morawetz  Corp.,  §  837;  High  Extr.  Rem.,  §  313,  and  Wood 
Mandamus,  23,  concur  in  saying  that  the  weight  of  authority  is 
against  allowing  the  writ  to  compel  the  transfer  of  shares  in  a  purely 
private  money  corporation,  while  Field  Corp.,  §  139,  is  to  the  con- 
trary, evidently  on  the  authority  of  Weston  v.  Bear  River  Min.  Co., 
6  Cal.  186;  63  Am.  Dec.  117,  and  People  v.  Crockett,  9  CaL  118, 
but  these  cases  are  in  effect  overruled  in  Kimball  v.  Union  Water 
Co.,  44  Cal.  173;  s.  c,  13  Am.  Rep.  157,  where  it  is  expressly  held, 
that  for  a  refusal  to  transfer  shares  in  a  private  corporation,  a  party 
has  an  action  in  damages,  and  therefore  mandamus  will  not  lie. 

In  Norris'  Adm'r  v.  Irish  Land  Co.,  92  Eng.  Com,  Law,  611  (8 
Ell.  &  B].),  it  was  held,  that  mandamus  would  lie,  on  the  death  of 
a  shareholder,  fo  compel  a  registration  in  the  name  of  hie  representa- 
tive, where  the  charter  specifically  required  such  registration.  In 
that  case  it  was  conceded  the  writ  will  not  issue  to  compel  the 
execution  of  a  mere  private  contract,  but  it  is  said  that  under  sec- 
tion 68  of  the  Common  Law  Procedure  Act  of  1854  (17  and  18  Vic- 
toria, chap.  185),  this  remedy  is  not  confined  to  cases,  where  before 
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the  passage  of  that  act,  it  would  have  been  granted.  Inasmuch  as 
in  that  case  the  duty  of  making  the  registry  was  specifically  im- 
posed by  charter,  the  writ  was  awarded,  and  this  seems  to  be  the 
true  ground  of  the  decision. 

Under  our  statute  now  in  force,  there  ia  no  each  specific  duty  im- 
posed as  to  transfers  of  shares  in  this  corporation,  bnt  a  general 
authority  is  given  to  manage  the  corporate  business  in  the  interest 
of  all  the  stockholders.  This  power  imposes  a  corresponding  duty 
to  make  such  by-laws  and  to  keep  saoh  accounts  and  books  as  art 
necessary  to  the  discharge  of  the  duties  imposed.  If  transfer  books 
and  registers  of  stock  are  necessary  for  this  purpose,  the  law  implies 
a  doty  to  keep  them,  but  we  cannot  Bay  that  it  is  a  duty  specially 
enjoined  by  law,  but  rather  an  implied  dnty  growing  ont  of  the 
trust  relation  which  the  officers  bear  to  the  stockholders. 

We  annex  some  of  the  many  decisions  in  support  of  our  conclu- 
sion. King  v.  Bank  of  England,  Doug.  524;  Regina  v.  Mid.  Co.  & 
8.  J.  R.  Co.,  9LT.E.  (N.  S.)  151 ;  Stackpoh  V.  Seymour,  1ST 
Mass.  104;  Birmingham  Fire  /as.  Co.  v.  Commonwealth,  93  Pens. 
St.  73;  King  v.  London  Ass.  Co.,  5  B.  k  Aid.  899;  Stater.  People's 
Build.  Ass.,  43  N.  J.  L.  889;  Stats  v.  Warren  Foundry,  33  N.  J. 
L.  439. 

Iforrie  v.  Irish  Land  (7c,  supra,  rests  upon  the  ground,  that  the 
charter  specifically  enjoined  upon  the  officer  the  dnty  of  making  such 
transfer.  Whether  under  section  6741,  it  would  issue  in  this  State 
for  the  refusal  to  perform  a  specific  duty  enjoined  by  statute,  we 
need  not  now  determine,  as  the  duty  of  making  such  transfers  ia 
not  specifically  enjoined.  That  equity  will  often  furnish  relief  in 
case  of  a  refusal  to  transfer  stock  (or  like  cases  of  the  breach  of 
trust)  where  the  trust  relation  the  directors  bear  to  the  shareholders 
is  clear.  Morawetz  Corp.,  g  405;  Cashman  v.  Thayer  M.  Co.,  78 
N.  Y.  365;  s.  c,  31  Am.  Rep.  437;  Railway  Co.  v.  Robbine,  35  K. 
Y.  500  J  Ham  v.  Toledo,  W.  &  W.  R.  R.  Co.,  29  Ohio  St.  174;  3  Pom. 
Eq.  Jur.,  g  1413. 

We  conclude  therefore  that  upon  the  facts  stated,  the  plaintiff's 
application  must  be  refused. 

Judgment  accordingly. 

Nora  by  ths  Rbfortbs. — In  Stackpoie  v,  Seymour,  137  Mass.  104,  <3*at, 
C.  J.,  briefly  lays  down  the  doctrine  of  the  principal  case,  refoning  to  Murray  t. 
Stemm*.  110  Mass.  86.  In  the  latter  ease  the  court  said:  "  The  writ  of  mm 
Oamvt  is  not  a  writ  of  right  and  is  only  to  be  granted  at  the  discretion  of  tit 
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wort.  The  question  must  always  be  not  merely  whether  It  is  within  the 
power  of  the  court  to  grant  it,  but  whether  as  a  matter  of  sound  Judicial  dis- 
cretion, upon  the  special  circumstances  of  the  case  under  consideration  it  ought 
to  be  granted.  Without  undertaking  to  lay  down  an  Invariable  rule  on  the  sub- 
ject we  think  it  roust  be  said  that  this  process  was  not  intended  and  is  not  well 
adapted  for  the  trial  of  mere  questions  of  property.  Where  the  relator  merely 
seeks  to  be  put  in  possession  of  corporate  aha  res  which  hare  an  ascertainable  mar- 
ket  value  or  which  can  be  bought  in  the  market;  and  where  the  incidental  rights 
of  ownership  (such  as  eligibility  to  corporate  'Offices,  or  the  right  to  vote  at 
corporation  meetings)  do  not  depend  upon  the  ownership  of  the  specific  shares 
which  are  the  subject  of  dispute,  bnt  could  be  as  well  and  fully  enjoyed  by 
Tirtne  of  the  ownership  of  an  equal  number  of  other  shares,  there  wouldseem 
to  be  no  occasion  to  resort  to  the  extraordinary  remedy  of  mandamw.  The 
damages  which  the  relator  might  recover  in  an  action  at  common  law  for  the 
violation  of  his  right  would  be  exactly  measured  by  the  sum  of  money  which  It 
had  cost  him,  or  would  have  cost  him  to  obtain  the  same  right  in  another  way, 
namely  by  purchase.  That  is  to  say,  with  the  amount  In  money  of  the  market 
value  of  the  shares  in  dispute  they  could  be  replaced.  The  King  v.  Bank  of 
Bngiand,  3  Doug.  524.  Where  recovering  the  value  of  the  stock  would 
indemnify  the  party  the  writ  ought  not  to  be  granted.  8hipley  v.  Mechanic* 
Sank,  10  Johns.  484;  Ex  parte  Firemen.')  Insurance  Co.,  6  Hill,  248. 

"As  this  case  is  presented,  we  most  infer  that  it  would  not  be  a  difficult 
matter  for  the  petitioner  to  obtain  a  title  by  purchase  to  fifty  other  shares  in  the 
corporation  and  thereby  to  acquire  rights  of  membership  equivalent  to  thou 
which  he  seeks  to  vindicate  by  this  process;  and  that  this  la  not  a  case  in  which, 
the  possession  of  the  identical  fifty  shares  referred  to  In  the  petition  is  neces- 
sary or  important.  The  case  therefore  falls  within  the  rule  laid  down  in  the 
decisions  above  cited.  The  petitioner  would  be  fully  indemnified  in  an  actio* 
for  damages  and  has  no  occasion  to  resort  to  the  remedy  by  mandamus." 

In  Birmingham  Fire  Int.  Co.  v.  Uommanxceaith.  92  Fenn.  St.  72,  the  court 
said :  "At  the  threshold  the  relator  Is  met  with  tbe  objection  that  mandamus 
will  not  lie  for  the  reason  that  even  if  his  right  to  the  stock  be  clear  and  the 
respondents  have  wrongfully  refused  to  make  the  transfer,  he  has  an  adequate 
remedy  in  an  action  on  the  case  for  damages.  A  mandamus  though  a  preroga- 
tive writ  and  demandable  of  right  in  a  proper  case  will  be  granted  only  In 
extraordinary  cases,  where  there  would  otherwise  be  a  failure  of  justice.  We. 
have  used  the  mandamvt  only  as  a  process  in  the  last  resort ;  never  where  there; 
was  a  specific  remedy.  Thus  it  was  refused  In  Commonwealth  v.  Routter.  3 
Binn.  862 ;  4  Am.  Dec.  451,  where  the  object  was  to  restore  the  relator  to 
a  pew  in  an  Incorporated  church,  because  he  had  a  remedy  by  action  for  the 
disturbance.  Drtael  v.  Mann.  6  W.  &  8.  880  ;  Reading  v.  Commonwealth,  1 
Jones,  196.  In  Sk  parte  Firemen'*  In*.  Co.,  6  Hill,  348,  where  certificates  of 
bank  stock  had  been  assigned  to  the  relator,  and  on  application  the  bank  had 
refused  to  make  the  transfer,  it  was  ruled  that  '  Where  a  corporation  improp- 
erly refuses  to  transfer  stock, -the-party  injured  has  an  ample  though  not  a  spe- 
cific remedy  by  action;  and  for  that  reason  asaaatdamwt  will  not  lis.'  The  sams 
d.K-t  rine  had  bean  held  in  ssajafcyr.  Mechanic*'  Bank,  10  Johns.  481,  where  th* 
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court,  on  retaking  the  writ,  remarked  that  it  might  as  well  be  allowed  in  every 
awe  where  trover  would  lie.  To  ami  effect  are  Kimball  v.  Union  Water  Co., 
44  Gal.  178 ;  a.  c,  18  Am.  Rep.  157;  and  Baker  v.  Mart/tall.  15  Minn.  177. 
Norrit  v.  Lruh  Land  Go.,  8  E.  &  B.  512,  perhaps  goes  further  than  the  decision* 
in  this  country,  for  In  England  the  Inclination  of  the  courts  has  been  to  enlarge 
the  remedy  by  mandamus.  In  that  case  stress  was  laid  on  the  fact  that  the 
company  was  established  by  royal  charter,  which  made  it  their  doty  to  keep 
the  register  and  insert  the  names  of  the  proprietors,  in  which  it  was  said  the 
public  are  largely  interested.  If  the  courts  here  were  inclined  to  enlarge  the 
remedy  it  could  not  be  done  in  a  case  where  the  right  is  disputed,  where  no 
public  interest  is  involved,  where  no  reason  is  shown  for  the  transfer  of  a 
specific  and  favorite  thing,  and  where  the  remedy  by  action  isf  ally  adequate. " 

In  Stale  v.  People'*  Building  A  Loan  Amodation  of  Camden.  48  N.  J.  U  8W, 
It  was  held  that  the  purchaser  of  shares  in  a  building  and  loan  association  is- 
not  entitled  to  a  mandamu*  to  compel  the  association  to  transfer  them  to  him 
on  their  books.  The  court  said  :  "  Mr.  High  in  his  work  on  Extraordinary 
Remedies,  §  818,  states  the  rule  as  follows:  '  In  conformity  with  the  general 
principle  that  mandamus  will  not  lie  where  other  adequate  and  specific  remedy/ 
may  be  had  at  law,  the  courts  refuse  to  lend  their  Interference  by  this  extra- 
ordinary writ  for  the  purpose  of  compelling  the  transfer  to  a  purchaser  of 
aharea  of  capital  stock  upon  the  books  of  an  incorporated  company  or  to  compel 
a  company  to  issue  certificates  of  stock.' 

"  The  doctrine  of  the  text  is  supported  by  the  clear  weight  of  authority. 

In  Rex  v.  Bank  of  England,  Doug.  534,  Lord  Mansfield  refused  a  saam- 
damus  to  compel  the  transfer  of  stock  on  the  ground  that  an  action  will  lie  for 
complete  satisfaction  equivalent  to  a  specific  relief. 

"  This  case  was  cited  and  its  authority  recognised  in  Shipley  v.  Mechanic*' 
Bank,  10  Johns.  484,  where  the  court  says:  '  The  applicants  have  an  adequate 
remedy  by  special  action  on  the  cue  to  recover  the  value  of  the  stock.  There  Is 
no  need  of  the  extraordinary  remedy  in  so  ordinary  a  case.  It  might  as  well 
be  required  in  every  case  where  trover  would  lie.' 

"This  rule  is  firmly  established  in  New  Tork.  Kortright  v.  Buffalo  Com,  Bank, 
20  Wend.  91 ;  a.  c.  in  error,  22  Wend.  848 ;  Be  parte  Firemen'*  Tut.  Co. , 8  Hill, 
248. 

"The  rule  that  mandamu*  will  be  allowed  only  in  those  cases  where  there  is 
bo  other  specific  legal  remedy  has  been  applied  with  equal  stringency  in  this. 
State.  State  v.  HoUiday.  3  Halst.  303 ;  Morgan  v.  Monmouth  PUinkroad,  2 
Dutcher,  99." 

' '  Unless  this  case  is  of  such  exceptional  character  that  damages  recoverable 
in  a  suit  at  law  will  not  adequately  compensate  the  relator  for  the  loss  of  bis 
stock,  the  writ  must  be  denied." 

In  Baker  v.  Marshall,  15  Minn.  177,  it  was  held  that  mandam'u  would  not 
lie  to  compel  the  issue  of  bridge  stock.  The  court  said:  "The  authorities  we 
believe  do  not  disagree,  that  mandamui  will  not  lie.  If  the  plaintiff  has  a  specific 
remedy  at  law.  or  an  adequate  remedy  equivalent  thereto.  Ang.  &  Ames  Corp., 
§  712:  Wilkinson  v.  Providence  Bank,  8  R.  I.  93;  Shipley  v.  Mechanic*'  Bemk, 
10  Johns.  484;  American  Atf/fam  v.  Phenix  Bank,  4  Conn.  173;  10  Am.  Dan. 
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IIS.  It  bus  been  repeatedly  held,  that  mandamus  will  not  lie  to  compel 
»  bank  to  permit  sham  of  the  capital  stock  to  be  transferred  on  the  hooka, 
by  a  party  claiming  to  be  the  owner,  on  the  ground  that  the  party  had  an 
adequate  remedy  by  action.  Bsa  v.  Bk.  of  England,  olted  in  Kortright  v. 
Buffalo  Com.  Bk.,  20  Wend.  94;  22  Wend.  848;  Shipley  v.  Mechanic*'  Bank, 
10  Johns.  484;  American  Asylum  v.  Phenix  Bank,  4  Conn.  172;  10  Am.  Dee. 
112;  Jfc  parte  Ftremen'i  Insurance  Oo.,  0  Hill,  248,  and  authorities  cited; 
Wilkinson  v.  Providence  Bank,  8  R.  I.  22;  Ang.  It  Ames  Corp.,  g  710;  Sargml 
v.  Franklin  Insurance  Oo.,  8  Pick.  90. 

"  Qkreh,  C.  J.,  delivering  the  opinion  of  the  court  in  Wilkinson  v.  Primi- 
done* Bank,  cited  ante,  says,  '  the  law  regards  bank  stock  as  •  subject  of  pecnni- 
ary  value  only,  capable  of  being  folly  compensated  for  in  damages.  The  cor- 
porate  rights  are  merely  incidental  to  the  stock,  and  of  no  nine,  except  in  con- 
coction with  it.'  We  are  unable  to  discover  any  difference  In  the  nature  of 
bridge  and  bank  stocks,  and  are  of  opinion  that  the  remarks  quoted  apply 
with  equal  force  here  as  in  the  case  in  which  they  were  made.  If  in  the  cases 
rated  a  remedy  at  law  existed,  certainly  there  can  be  no  doubt  that  the  plaintiff, 
in  the  case  at  barhassuoh  remedy;  for  here  the  bridge  company  not  only  refuse* 
to  give  the  certificates  of  stock  to  the  plaintiff,  but  has  actually  transferred  the 
stock  on  its  books,  and  issued  certificates  of  ownership  thereof  to  Claytor." 

But  a  public  corporation  may  be  compelled  by  mandamus  to  perform  a  publie 
duty,  at  the  suit  of  a  private  parson.  Pwmphrey  ▼.  Mayor,  tie.,  47  Hd.  140; 
a.  c.  28  Am.  Bep.  448. 


Babrrt  v.  Habt. 
W  Onto  at.  it.) 

Mortgage- ■chattel—  "  deem  himself  in  dangsr." 

A  chattel  mortgagee,  authorised  to  take  possession  whenever  Jie  may  "  deem 
himself  in  danger  of  losing,"  etc.,  may  do  so,  acting  in  good  faith  and  upon 
facta  subsequent  to  the  mortgage,  whenever  he  deems  himself  in  such  danger. 
{Set  nott,  p.  806.) 

REPLEVIN.     The  opinion  states  the  point    Plaintiff  had  judg- 
ment at  the  trial,  which  was  reversed  by  the  District  Court. 

T.  L.  Magtrs,  for  plaintiff  in  error. 

T.  J.  Marshall,  for  defendant  in  error.   . 

Follxtt,  J.     Did  the  District  Court  err  in  reversing  the  judg- 
ment of  the  Court  of  Common  Pleas  p     This  depends  upon  the  true 
•oruttrnction  to  he  given  to  the  condition  in  the  chattel  mortgage, 
Vol.  LT  — 101 
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that  "  if  the  said  pttrty  of  the  second  put  shall  at  any  time  deem 
himself  in  danger  of  losing  said  debt,  or  any  part  thereof,  by  delay- 
ing the  collection  thereof,  until  the  expiration  of  the  time  above 
limited  for  the  payment  thereof,"  then  Hart  had  the  right  to  take 
possession  of  the  tug;  and  whether  or  not  Hart  was  a  proper  wit- 
ness to  testify,  that  at  the  commencement  of  this  action  he  thought 
himself  in  danger  of  losing  the  debt,  or  a  part  thereof,  if  he  longer 
delayed  the  collection  thereof. 

No  claim  is  made  that  the  expression,  "  deem  himself  in  dan- 
ger," as  written  in  the  mortgage,  and  "thought  yourself  in  dan- 
ger," as  asked  in  the  question,  are  not  equivalent. 

When  the  question  was  asked,  Elizabeth  Barrett  objected  "on 
the  ground  that  the  witness  could  not  be  heard  to  testify  as  to  what 
he  thought  about  the  danger  of  losing  his  debt,  or  a  part  of  it." 

Testimony  was  given  that  the  tng  was  lying  on  her  side,  sunk, 
on  the  bar  in  Lake  Erie,  outside  the  government  piers,  and  seemed 
to  be  going  down,  that  the  machinery  was  under  water,  and  beiug 
damaged  thereby,  and  the  deck  planks  were  sprung,  and  that  she 
was  in  danger  of  going  to  pieces,  and  that  there  was  no  one  trying; 
to  get  her  off. 

If  these  were  facts,  there  was  danger  of  losing  some  part  of  the 
property  mortgaged,  and  perhaps  danger  of  losiug  some  part  of  the 
debt. 

The  condition  of  the  mortgage  is,  "  if  Hart  at  any  time  shall 
deem  himself  in  danger  of  losing  the  debt,  or  any  part  thereof." 
Both  parties  have  agreed  that  the  state  of  Hart's  mind  shall  have 
something  to  do  in  determining  whether  or  not  he  may  take  poeea- 
sion  of  the  property  before  the  claim  is  due. 

The  facts  of  danger  are  not  made  the  condition;  but  that  Hart 
shall  deem  himself  in  danger. 

To  fulfill  this  condition,  Hart  cannot  simply  say  he  so  thinks; 
nor  can  he  act  from  malice,  or  caprice.  Still  the  state  of  his  mind 
as  to  his  danger  of  loss  is  the  determining  fact  agreed  npon  to 
decide  whether  or  not  he  has  a  right  to  take  possession.  The 
mortgagee  is  made  the  judge,  his  mind  is  to  be  moved  to  a  cortain 
state,  his  judgment  is  to  arrive  at  a  certain  conclusion,  and  his 
mind  must  be  moved  by  facts  —  not  opinions  on  questions  of  law, 
and  the  facts  must  be  those  arising  after  the  giving  of  the  mort- 
gage. 

The  mortgagor  trusts  the  mind  of  the  mortgagee,  such  as  that 
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mind  is,  -whether  that  be  active,  clear,  strong  and  correct,  or  dull, 
weak  and  nearly  certain  to  go  wrong.  And  being  thus  trusted,  the* 
mortgagee  most  act  in  good  faith;  and  when  he  thus  acts  and 
"deems  himself  in  danger  of  losing  said  debt,  or  any  part  thereof 
by  delaying  the  collection  thereof,  until  the  expiration  of  the  tim, 
above  limited  for  the  payment  thereof,"  he  may  take  possession  of 
the  property  in  accordance  with  the  terms  of  the  mortgage. 

The  facts  of  danger  alone  cannot  determine  the  breach  of  thisj 
condition.  To  a  judge  or  jury  on  the  trial,  suoh  facts  may  show  ■ 
only  apparent,  and  not  real  danger,  and  yet  the  mortgagee  deem 
and  know  the  danger  real;  or  to  such  judge  or  jury  the  facts  may 
show  real  danger,  and  the  mortgagee  deem  and  know  the  danger 
only  apparent. 

The  true  standard  must  be,  whether  or  not  the  mortgagee,  acting, 
in  good  faith,  at  the  time  deems  himself  in  danger.  And  the  mort- 
gagee, if  a  competent  witness  in  the  case,  may  testify  as  to  whether 
or  not  he  then  deemed  himself  in  such  danger.  Then  the  grounds 
of  such  thought  may  be  tested  to  ascertain  whether  or  not  he  did 
deem  himself  in  such  danger. 

In  Roy  v.  Goings,  96  111.  361;  8.  0..36  Am.  Rep.  151,  Chief  Jus- 
tice Diokbt  reviews  BaiUy  v.  Godfrey,  64  111.  607;  S.C.,  5  Am. 
Rep.  157,  and  Lewie  v.  VArcy,  71  HL  648,  and  Furlong  v.  Cox,  77 
111.  293,  and  Davenport  v.  Ledger,  80  HI.  574,  which  cases  seem  to 
be  in  conflict,  and  says:  "  All  these  cases,  carefully  examined  and 
properly  understood,  are  in  strict  accord  with  each  other  in  so  far 
as  they  relate  to  the  construction  to  be  placed  upon  this  condition 
as  to  the  right  of  the  taking  possession  by  the  mortgagee.  If  Roy 
should  '  feel  himself  unsafe  or  insecure,'  he  should  have  the  right  to 
take  possession." 

"The  first  two  cases  referred  to  lay  down  the  law,  that  by  the 
stipulation  of  the  parties  the  mortgagee  is  made  the  sole  judge  as  to 
whether  the  contingency  has  or  has  not  happened  upon  which  be 
is  authorized  to  take  possession,  the  latter  two  cases,  recognizing 
the  same  proposition,  that  he  is  made  the  sole  judge  of  the  happen- 
ing of  the  contingency,  lay  down  the  rule,  that  in  judging  of  that 
contingency  he  must  act  in  good  faith  and  must  have  reasonable 
grounds  to  support  his  belief.  He  must  have  probable  cause  for  hie 
belief.  As  was  said  in  Furlong  v.  Cox,  he  must  in  good  faith,  based 
upon  reasonable  grounds,  believe  there  was  danger;  and  again,  that 
he  must  have  reasonable  grounds  to  suppose  there  was  danger." 
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And  five  to  two  of  the  judges  in  that  case  held,  that  "under  a 
clause  in  a  chattel  mortgage,  that  if  the  mortgagee  shall,  at  any 
time  before  debt  becomes  due,  '  feel  himself  unsafe  or  insecure,'  he 
shall  have  the  right  to  judge  of  the  crisis  for  himself,  subject  only 
to  the  limitation  that  his  judgment  of  insecurity  must  be  exercised 
in  good  faith,  upon  reasonable  grounds  or  probable  cause." 

"  This  rale  does  not  require  that  there  should  be  actual  danger, 
or  that  the  proofs  should  furnish  the  court,  at  the  time  of  trial, 
with  reasonable  grounds  to  decide  that  there  was  actual  danger,  but 
it  will  be  sufficient  if  at  the  trial,  it  appears  that  at  the  time  of  tak- 
ing possession  there  was  apparent  danger,  such  as  a  reasonable  man 
might  in  good  faith  act  upon,  or  in  other  words,  there  should  be 
reasonable  grounds  to  believe  there  was  danger,  or  that  the  mort- 
gagee did  not  act  without  probable  cause." 

Scott  and  Shelden,  JJ.,  dissenting,  said:  "  We  think  it  enough 
that  the  mortgagee  felt  himself  insecure,  and  that  it  is  not  neces- 
sary that  in  addition  thereto  there  should  have  been  probable  cause 
for  feeling  himself  insecure." 

The  Supreme  Court  of  Wisconsin,  in  Huebtur  v.  IToebke,  42  Wis. 
319,  and  in  Clint  v.  Libby,  46  Wis.  123;  6.  c,  33  Am.  Bep.  700, 
held,  that  "  A  clause  in  a  chattel  mortgage,  providing  that  if  the 
mortgagee  shall  at  any  time  deem  himself  inseonre,  he  may  take 
poBseasien  of  and  sell  the  property,  vests  in  him  an  absolute  discre- 
tion; and  his  right  does  not  depend  upon  his  having  reasonable 
ground  for  deeming  himself  insecure."  And  in  Evana  v.  Graham, 
60  Wis.  450,  the  same  court  went  fully  as  far. 

In  Huggans  v.  FVyer,  1  Lans.  276,  the  Supreme  Court  of  New 
Tork  seem  to  recognize  the  same  principles,  and  hold  that  the  mort- 
gagee's "  testimony  was  competent  upon  the  question  whether  he 
'deemed  himself  unsafe'  to  allow  the  property  to  remain  in  mort- 
gagor's possession." 

And  in  Smith  v.  Pott,  1  Hun,  516,  the  Supreme  Court  of  New 
Tork  say:  "  The  mortgage  provided,  that  in  case  of  default  in  pay- 
ment, or  in  case  the  mortgagees  should  at  any  time  deem  themselves 
unsafe,  they  might  take  possession  of  the  property  and  sell  the 
same.  Held,  that  this  provision  was  for  the  benefit  of  the  mort- 
gagees, and  authorized  them  to  take  possession  when, .in  their  judg- 
ment, they  deemed  it  best  for  the  safety  of  their  demands  so  to  do, 
and  that  no  proof  was  required  to  show  that  they  considered  them* 
selves  unsafe,  as  the  legal  presumption  would  be  that  such  was  the 
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fact,  when  possession  was  taken  before  the  mortgage  was  due."  Bee 
also  section  481,  and  oases  cited,  of  Jones  Chattel  Mortgages. 

We  cannot  agree  with  those  who  hold  that  the  mortgagee  has  an 
"  absolute  discretion,"  and  may  act  from  the  mere  dictates  of  his 
own  will;  nor  can  we  agree  with  those  who  hold  that  the  mortgagee 
can  act  only  on  grounds  that  he  can  show  to  a  court  are  reasonable. 

The  mortgagee  should  act  in  good  faith,  and  his  mind  and  judg- 
ment should  be  controlled  by  facts  arising  after  the  making  of  the 
mortgage,  and  in  regard  to  the  condition  of  the  property  mortgaged. 

The  judgment  of  the  District  Court  is  affirmed. 

Judgment  affirmed. 

Nora  by  TBI  BaroRTMR.  —  Boo  Werner  v.  Bergman,  38  Euu.  60;  s.  c,  48 
Am.  Bop.  102,  and  note,  168.  The  latest  authority  on  this  subject  1b  Allen  r. 
Vote,  84  Hon,  67.  That  wbh  the  oue  of  the  mortgage  of  a  mare,  with  the 
clause  ' '  If  the  mortgagee  shall  deem  himself  unsafe,  etc  It  was  held  that 
he  had  an  absolute  discretion,  which  did  not  depend  upon  reasonable  ground*. 
The  court  said: 

"The- referee  has  held  and  decided  that  under  the  clause  contained  in  the 
mortgage,  '  that  In  case  the  said  Arlon  M.  Voee  shall  deem  himself  unsafe  It 
•hall  ha  lawful  for  him  to  take  possession,'  etc.,  the  defendant  must  prove  sad 
establish  to  the  satisfaction  of  the  jury  or  referee  that  he  deems  himself  un- 
safe, before  he  Is  justified  in  taking  possession  of  the  property,  and  whether  he 
la  actually  insecure  and  unsafe  does  not  rest  In  the  mere  whim,  caprice,  or 
arbitrary  will  of  the  mortgagee,  bat  becomes  a  question  of  fact,  to  be  heard 
and  determined  like  other  important  questions  of  fact,  and  governed  by  the 
same  rales;  that  in  this  ease  the  evidence  did  not  justify  the  defendant  in 
dooming  himself  ansafe,  and  that  consequently  he  had  no  right  to  take  pos- 
session of  the  mare  at  the  time  he  did.  This  question  presents  the  important 
question  in  the  ease  for  review. 

"  The  appellant  relies  upon  Huggam  v.  Fryer,  1  Lans.  278 ;  Bog  v.  doing*. 
96  III.  881;  a.  c.  88  Am.  Rep.  151,  Fa/rrtll  v.  BTldretK,  88  Barb.  178;  Halt  r 
Bampton,  85  N.  T.  374. 

"  In  the  case  of  Huggatu  v.  Fryer  the  mortgage  was  upon  a  yoke  of  oien, 
and  contained  the  clause  that  '  if  the  mortgagee  deems  himself  unsafe  It  shall 
be  lawful  for  him  to  take  possession  of  the  property  and  sell  the  same  at  pub- 
lic or  private  sale  previous  to  the  time  mentioned  for  the  paymentof  the  debt.' 
In  that  case,  the  mortgagee,  deeming  himself  unsafe,  took  possession  of  the 
property  before  the  mortgage  came  due  and  sold  the  same  without  giving  per- 
sonal notice  to  the  defendant.  The  question  considered  upon  the  appeal  was 
whether  or  not  the  sale  was  illegal  and  void  for  want  of  personal  notice  to  the 
defendant  It  was  held  that  the  sale  was  valid.  It  does  not  appear  from  the 
case  as  reported  that  any  evidence  was  given  upon  the  question  as  to  whether  or 
not  the  plaintiff  was  unsafe  when  he  took  possession  of  the  property,  and  that 
question  does  not  appear  to  have  been  argued.     The  court,  In  commenting  upon 
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the  case,  says:  'Tbe  taking  possession  of  the  property,  and  the  adveniBeuwc-.t 
of  its  sale  waa  in  atrict  conformity  with  the  condition  thai  when  the  mortgages 
deemed  it  unsafe  he  could  sell  and  apply  the  proceeds  to  the  payment  of  the 
debt' 

' '  In  the  cue  of  FitrreU  v.  Hildreth  the  action  was  fot  conversion  of  a  wagon 
and  heifer,  which  property  the  plaintiff  claimed  by  virtue  of  a  chattel  mort- 
gage executed  to  him  by  one  John  Farrell,  containing  the  danger  clause.  The 
defendant,  as  sheriff,  levied  upon  the  property  by  virtne  of  an  execution  lamed 
upon  a  j  ndgment  against  John  Farrell.  The  plaintiff  demanded  the  property 
of  the  sheriff,  which  was  refused,  and  the  property  was  sold  on  the  execution. 
The  question  raised  npon  the  appeal  in  that  case  was  whether  or  not  at  the  time 
of  the  levy  or  demand  by  the  plaintiff  of  the  property  the  mortgagor  had  an 
interest  in  the  property  liable  to  be  levied  upon  and  sold  on  execution.  The 
court  held  that  where  the  mortgagor  has  retained  no  other  interest  in  the 
property  than  an  equity  of  redemption,  Bach  interest  Is  not  the  subject  of  levy 
and  sale,  and  that  there  was  abundant  ground  for  a  feeling  of  insecurity  on 
the  part  of  the  mortgagee.  The  sale  was  forbidden,  and  the  property  de- 
manded; and  the  jury  would  have  been  warranted  in  flnHlng  that  the  mort- 
gagee felt  himself  insecure  and  unsafe.  The  question  as  to  whether  or  not  it 
was  necessary  for  the  J  nry  to  so  find  does  not  appear  to  have  been  raised  or 
discussed. 

' '  In  the  case  of  HaB  v.  Sampton  the  action  was  for  the  conversion  of  a  piano- 
forte, which  was  claimed  by  the  plaintiff  under  a  chattel  mortgage  containing 
the  danger  clause.  The  defendant,  as  sheriff,  levied  npon  the  same  under  an 
attachment,  and  the  same  was  subsequently  sold  upon  execution  in  the  attach- 
ment sntt.  The  mortgage  covered  a  large  amount  of  household  furniture,  em- 
bracing other  articles  besides  the  piano.  At  the  time  the  piano  was  attached 
the  mortgage  was  not  dne.  Subsequently  the  plaintiff  deemed  himself  inse- 
cure, and  took  possession  of  the  mortgaged  property  except  the  piano.  At 
this  time  he  knew  the  piano  had  been  attached,  and  his  reason  for  not  taking 
it  Into  his  possession  with  the  other  property  was  that  it  was  at  a  distance  of 
ten  miles  from  hia  residence,  and  he  had  no  convenient  place  to  pat  it  The 
court  held  that  the  execution  of  the  mortgage  vested  the  plaintiff  with  title 
subject  to  be  defeated  by  the  subsequent  performance  of  the  condition,  that 
the  mortgage  specifically  defined  the  circumstances  under  which  the  grantee 
should  become  entitled  to  the  right  of  possession,  and  that  this  evinces  the 
mutual  intent  of  the  parties  that  nntil  vested  in  the  mortgagee  it  should  remain 
in  the  mortgagor.  His  possessory  right  was  to  terminate  on  the  failure  to 
pay  the  debt  at  the  time  named,  or  at  such  earlier  time  as  might  be  fixed  by 
the  election  of  the  mortgagee,  if  in  good  faith  he  should  deem  himself  inse- 
cure; that  the  mortgagor's  interest  terminated  when  the  plaintiff,  finding  hia 
debt  insecure,  exercised  his  right  under  the  mortgage  to  treat  the  condition  as 
broken;  that  his  act  in  taking  possession  of.  the  bulk  of  the  property  was  an 
assertion  of  hie  claiming  enforcement  of  the  forfeiture.  From  that  time  ha 
had  the  right  of  possession  as  well  as  the  legal  title,  and  the  authority  of  the 
sheriff  ended  with  the  Interest  of  the  debtor. 

"Roy  v.  Qoingi,  rupra,  was  decided  In  the  Supreme  Court  of  Illinois.     The 
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mle  as  stated  by  that  court  is,  that  under  a  clause  In  a  chattel  mortgage,  that 
if  the  mortgagee  shall  at  any  time  before  the  debt  becomes  due  feel  himself 
anaaf  e  Or  insecure,  he  shall  hare  the  right  to  take  possession  of  the  mortgaged 
property,  the  mortgagee  has  the  right  to  determine  the  crisis  for  himself,  sub- 
ject only  to  the  limitation  that  his  judgment  of  insecurity  must  be  exercised 
in  good  faith,  upon  reasonable  grounds  or  probable  cause.  That  this  rule  doss 
anot  require  that  there  should  be  actual  danger,  or  that  the  proof  should  far* 
nish  the  .court  at  the  time  of  the  trial  with  reasonable  grounds  to  decide  that 
there  was  actual  danger.  But  It  will  be  sufficient  if  at  tin;  trial  it  appears  that 
at  the  time  of  the  taking  of  possession  there  was  apparent  danger,  such  that 
a  reasonable  man  might  in  good  faith  act  upon.  That  the  feeling  of  inse- 
curity has  reference  to  such  feeling  as  is  produced  by  some  subsequent  cause, 
or  some  cause  not  in  being  when  the  mortgage  was  executed. 

"  In  the  case  of  Smith  v.  Pott,  1  Hun,  516,  the  action  was  to  recover  prop- 
erty which  had  been  levied  upon  by  virtue  of  an  execution,  and  which  prop- 
erty had  been  sold  by  virtue  of  a  chattel  mortgage  in  favor  of  the  defendant. 
In  this  case  the  General  Term  of  the  Third  Department  held  that  the  provis- 
ion In  the  mortgage  that  in  case  of  default  in  payment,  or  in  case  the  mort- 
gagee should  at  any  time  deem  himself  unsafe,  he  might  take  possession  of 
the  property  and  sell  the  same,  was  for  the  benefit  of  the  mortgagee,  and 
authorized  him  to  take  possession  when  there  was  default,  or  when  In  his 
judgment  he  deemed  it  best  for  the  safety  of  his  demand.  And  no  proof  was 
required  to  show  that  he  considered  himself  unsafe,  as  the  legal  presumption 
would  be  that  such  was  the  fact  when  possession  was  taken  before  it  was  due. 

"  Thomas  Hort.  443,  states  the  rule  to  be  that  '  where  there  is  a  clause  in 
the  mortgage  which  authorises  the  mortgagee  to  take  possession  at  any  time 
when  he  may  deem  himself  unsafe,  the  mortgagee  may  take  the  property  away 
from  the  mortgagor  at  any  time  when  he  may  think  It  best  for  his  own  In- 
terest, and  if  the  power  contained  in  the  mortgage  justtflessuchacourse,  he  may 
sell  the  property  and  thus  bar  the  equity  of  redemption  even  before  the  debt 
becomes  due.' 

"  Jones,  in  his  new  edition,  just  published,  on  Chattel  Mortgages,  at  section 
481,  says:  '  A  provision  that  the  mortgagee  may  take  possession  whenever  he 
shall  deem  himself  unsafe  is  for  his  benefit,  and  authorizes  him  to  take  pos- 
session, when  in  his  judgment  he  deems  it  best  for  his  safety  to  do  so;  and 
upon  his  taking  possession  before  default  no  proof  in  required  to  show  that 
he  considered  himself  unsafe,  as  the  legal  presumption  is  that  such  was  the 
fact.  He  Is  made  the  sole  judge  of  the  happening  of  the  contingency  n:nii 
which  he  may  take  possession.  It  is  immaterial  whether  his  apprehensions  of 
loss  be  well  or  ill  founded.  Being  entitled  to  possession  of  the  property  for 
such  cause,  he  may  maintain  an  action  for  the  possession  of  it  against  any  one 
who  detains  it.  or  trover  for  the  conversion  of  it.  He  may  moreover  take  pos- 
session without  making  any  previous  demand  for  payment.  Such  a  clause 
vests  In  the  mortgagee  an  absolute  discretion  to  take  possession  of  property 
when  he  may  deem  himself  Insecure,  and  the  exercise  of  this  right  does  not 
depend  upon  the  fact  that  he  has  reasonable  ground  for  deeming  himself  inse- 
cure.    Nor  is  such  a  contract  a  hard  and  unconscionable  one,  especially  as  the 
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right  of  possession  puses  with  the  legal  title  by  force  of  the  mortage,  In  the 
absence  of  any  agreement  to  the  contrary.  When  the  partiea  have  made  their 
own  contract  the  courts  will  not  set  them  aside  and  make  a  new  one  for  them. 
Such  a  provision  in  a  mortgage  is  a  contract  right,  and  therefore  it  cannot  be 
imp  ki  red  by  subsequent  legislation.  If  the  mortgagor  wishes  to  retain  posses- 
sion of  the  property  until  the  mortgagee  shall  have  reasonable  grounds  to  doom 
himself  insecure,  he  can  insert,  or  have  inserted,  a  stipulation  to  that  effect  in. 
the  mortgage;  or  if  he  wishes  to  go  still  further,  and  retain  possession  of  the 
property  until  the  mortgagee  shall  become  In  fact  insecure,  he  can  have  a 
stipulation  put  Into  the  mortgage  to  that  effect.  Bat  if  he  chooses  only  to  have 
inserted  in  the  mortgage  a  clause  that  he  shall  have  the  right  to  possession  of 
the  property  until  the  mortgagee  shall  deem  himself  Insecure,  then  he  can 
only  retain  the  property  until  the  mortgagee  does  in  fact  deem  himself  Inse- 
cure; and  he  has  no  right  to  question  the  grounds  upon  which  the  mortgagee 
entertains  such  feelings  of  Insecurity.  He  cannot  say  to  the  mortgagee,  '  Tod 
are  unreasonable;  you  have  no  right  to  feel  insecure;  there  are  In  fact  no 
grounds  for  snch  feeling  of  insecurity.'  The  only  question  at  all  material  in 
such  a  case  is  whether  the  mortgagee  does  in  fact  bo  feel;  and  if  the  mortga- 
gee claims  that  he  has  such  a  feeling,  and  afterward'  on  the  trial  testifies  that 
at  the  time  he  took  possession  of  the  property  he  had  snch  a  feeling,  and  if 
upon  the  facts  of  the  case  It  is  passible  to  all  to  believe  that  any  person,  how- 
ever timid  and  fearful  he  might  be,  might  have  had  such  a  feeling,  then  it 
should  be  held  that  the  mortgagee  had  a  right  to  take  possession  of  the  prop- 
erty. Under  a  clause  authorising  the  mortgagee  to  take  possession  when- 
ever he  should-  deem  himself  insecure,  he  is  entitled  to  exercise  this  right  if 
he  has  good  reason  to  think,  and  did  think,  that  he  had  been  overreached  in 
regard  to  the  value  of  the  property.' 

"  We  have  thus  briefly  referred  to  the  principal  decisions  In  our  own  State 
and  of  Illinois,  and  have  given  the  rule  as  stated  by  our  recent  elementary 
writers  upon  the  question.  There  are  numerous  decisions  In  other  States  which 
we  have  examined.  Whilst  there  is  some  conflict  in  the  decisions  we  are  of 
tbe  opinion  that  the  weight  of  authority  is  in  accordance  with  the  rule  as 
stated  by  Jones." 

In  (foitidy  v.  Janoutehek,  Pennsylvania  Common  Pleas,  December  13,  1884, 
It  was  held  that  a  contract  of  hiring  which  provides  that  an  actress  may  be  dis- 
charged If  the  manager  is  satisfied  In  good  faith  that  the  actress  is  incompetent, 
makes  the  manager  the  sole  judge  of  the  competency  of  the  actress,  and  if  the 
manager  discharged  the  actress  for  that  reason,  he  is  not  liable  for  error  of 
judgment  exercised  in  good  faith,  although  the  jury  should  believe  that  the 
actress  was  competent.  The  particular  reason  for  discharge  was  the  plaintiff* 
refusal  to  go  on  the  stage  In  disguise  as  a  member  of  the  mob  in  the  tragedy 
of  Marie  Antoinette.  The  court  said:  "  In  a  business  which  depends  so  much 
upon  the  effect  produced  upon  the  audience,  as  that  of  play  acting  It  seems  rea- 
sonable that  all  the  players  should  be  subject  to  a  call  to  assist  in  making  ■ 
good  presentment  of  the  necessary  tableaux.  A  good  actress,  moved  by  a  proper 
spirit  toward  her  manager,  ought  to  liave  been  ready  and  willing  to  do  all  in 
hut  power  to  contribute  to  the  promotion  of  that  success  upon  which  both  se 
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muoh  depend.  80  far  the  cue  has  been  considered  upon  the  law  applicable  to 
contracts  of  hiring,  without  regard  to  the  terms  of  the  special  contract  In  this 
case,  which  provided,  that  If  upon  fair  trial,  the  defendant  felt  mtlsfled  that 
the  plaintiff  was  incompetent  to  perform  the  duties  for  which  the  defendant 
had  contracted,  In  good  faith,  the  latter  might  annul  the  contract  on  two  weeks' 
notice .  This  clause  made  the  defendant  the  sole  judge  of  the  eompeVeney  ot 
the  plaintiff.  In  the  case  of  Neimm  v.  Ton  Bonnhvrtt,  89  Penn.  St.  859,  It  was 
held  that  a  contract  ■  to  pay  whenever  in  my  opinion  my  circumstances  will 
enable  me  to  do  so,'  imposes  no  legal  obligation  which  can  be  enforced  by 
action ,  although  the  court  and  jury  should  find  that  the  party  was  of  sufficient 
ability  to  pay  the  debt,  aa  by  the  terms  of  the  contract  the  debtor  is  made  the 
sole  jndge  of  that  fact.  Under  the  contract  in  this  case,  the  only  question  for 
the  jury  to  determine  was  the  good  faith  of  the  defendant,  and  therefore  the 
jury  were  instructed  that  if  the  defendant  was  satisfied  In  good  faith  that  the 
plaintiff  was  Incompetent,  the  defendant  had  a  right  to  dismiss  the  plaintiff, 
and  in  that  ease  the  verdict  should  be  for  the  defendant,  although  the  Jury 
were  of  opinion  that  the  plaintiff  was  competent  to  perform  her  parts.  The 
defendant  was  not  liable  for  error  in  her  judgment,  if  in  good  faith  she 
clsed  her  judgment  and  acted  upon  it.  Having  the  power  to  give  judgi 
she  is  not  liable  for  error  if  she  did  not  act  maliciously,  although  she  may  hare 
exercised  her  power  arbitrarily.  Downing  v.  McFadden,  18  Penn.  St. 
No  one  is  liable  for  a  mistake  In  the  exercise  of  a  discretion  conferred 
him.  Moore  v.  School  Director*  of  CUarfldd,  SO  Peun.  St.  282.  The  d< 
ant  testified  that  she  was  satisfied  that  the  plaintiff  was  incompetent,  and  dis- 
charged her  for  that  reason,  as  well  as  others,  and  she  very  properly  intro- 
duced evidence  showing  that  she  has  a  bads  for  her  judgment  as  evidence 
her  good  faith,  and  for  the  purpose  of  showing  that  she  did  not  set  up  her  judg- 
ment as  an  afterthought  and  subterfuge  to  avoid  the  consequences  of  her  action, 
and  she  made  so  strong  a  presentment  that  it  is  not  free  from  doubt  whether 
the  jury  onght  not  to  have  been  directed  to  render  a  verdict  for  the  defendant: 
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((■Ohio  St.  Ms.) 

Taxation  —  exemption  —  attuim&nt. 

%.  cemetery  association,  exempt  from  taxation,  is  not  thereby  exempt  from  as< 
Mssment  for  a  street.  Improvement. 

ACTION  to  enforce  aflsesemtmt.     The  opinion  states  the  cm* 
The  defendant  had  judgment  below. 
Vol  LI  — 108 
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D.  J.  Cable,  for  plaintiff  in  error. 
J.  F.  Brotherton  and  I.  Pillars,  for  defendant  in  error. 

Ok£y,  J.  A  municipal  corporation  insisting  upon  the  right  to 
impose  an  assessment,  should  he  prepared  to  show  that  such  power 
has  been  clearly  granted  by  statute;  but  authority  for  snch  pur- 
pose being  shown,  in  general  terms,  whoever  insists  that  his  prop* 
crty  is  exempted  from  the  burden  will  be  required  to  support  his 
claim  by  a  provision  equally  clear.  Hnre  authority  to  levy  the  as- 
sessment is  clearly  granted  in  general  terms  (Rev.  State.,  g  2264), 
and  whether  it  is  shown  by  the  Cemetery  Association  that  its  prop- 
erty is  exempted  from  the  assessment,  is  the  only  question  for  de- 
termination. 

[Minor  point  omitted,] 

The  Constitution  provides :  "  Laws  shall  be  passed  taxing  by  a 
uniform  rule  *  *  *  all  real  and  personal  property,  according 
to  its  true  value  in  money;  but  burying  grounds  *  *  *  may, 
by  general  laws,  be  exempted  from  taxation."  Art.  12,  §  2.  And 
by  Rev.  Stata,  g§  2732, 3571,  3578,  as  we  have  Been,  burying-groandt 
—  cemeteries  —  are  exempted  from  "taxation."  It  is  insisted  that 
this  exemption  embraces  assessments.  True,  in  a  general  sense,  a 
tax  is  an  assessment,  and  an  assessment  is  a  tax,  but  there  is  a  plain 
distinction  between  them.  The  Constitution  provides:  "Ths 
general  assembly  shall  provide  for  the  organization  of  cities  and  iu-. 
corporated  villages  by  general  laws,  and  restrict  their  power  of  tax- 
ation, assessment,  borrowing  money,  contracting  debts  and  loaning 
their  credit,  so  as  to  prevent  the  abuse  of  such  power."  Art.  13, 
%  6.  In  Hill  v.  Higiloa,  5  Ohio  St.  243,  Ranxky,  J.,  in  referring 
to  the  insertion  of  the  word  "  assessment "  in  the  organic  law,  by  the 
convention  which  framed  that  instrument,  took  occasion  to  say  : 
"  This  power  had  for  many  years  been  in  constant  and  active  exer- 
cise in  every  p:irt  of  the  State,  and  was  perfectly  understood  by 
every  member  of  the  convention.  The  popular  as  well  as  legal  sig- 
nification of  this  term  had  always  indicated  those  special  and  local 
impositions  upon  property  in  the  immediate  vicinity  of  an  improved 
street,  which  were  necessary  to  pay  for  the  improvement,  and  laid 
with  reference  to  the  special  benefit  which  such  property  derived 
from  the  expenditure  of  the  money.  They  had  always  differed  widely 
from  the  ordinary  levies  made  for  the  purposes  of  general  revenue." 
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There  is  nothing  then  in  the  Constitution  forbidding  either  the 
assessment  of  such  property  or  its  exemption  from  assessment. 
The  words  of  the  Constitution  authorizing  the  exemption,  as- 
suming that  they  extend  to  an  assessment,  are  strictly  permis- 
sive. May,  in  this  case,  is  not  to  be  read  shall.  By  the  general 
terms  of  section  2264,  the  property  of  the  association  is  within  the 
assessment,  and  it  is  simply  a  question  of  construction  whether  it 
is  taken  out  of  the  general  words  by  the  other  provisions.  But  ap- 
plying the  well-settled  rule  for  the  construction  of  provisions 
exempting  property  from  such  burdens,  that  is,  that  they  are  to 
be  strictly  construed  {Cincinnati  College  v.  Stats,  19  Ohio,  110; 
State  v.  Mills,  34  N.  J.  L.  177),  we  are  required  by  the  clear  weight 
of  authority  to  hold,  that  the  exemption  in  our  statutes  of  bury- 
ing grounds  from  taxation  (Rev.  Stats.,  §§  2733, 3571,  3578),  has  re- 
lation to  taxation  for  revenue  purposes,  and  does  not  extend  to  an 
assessment  for  a  local  improvement  like  that  in  question  here. 
Under  similar  provisions  such  is  the  holding  in  New  York.  Buffalo 
City  Cemetery  v.  Buffalo,  46  N.  Y.  503,  506,  cited  in  Roosevelt 
Hospital -v.  Mayor,  84  N.  Y.  108,  115;  People  v.  Davenport,  91  N. 
Y.  674,  586;  Reclamation  Diet.  v.  Goldman,  61  Cal.  205,  208.  In 
Maryland:  Alexander  v.  Baltimore,  &  Gill,  396;  Baltimore  v.  Green- 
mount  Cemetery,  7  Md.  517.  In  Massachusetts:  Boston,  etc.,  So- 
ciety v.  Boston,  116  Mass.  181;  s.  c,  17  Am.  Rep.  153.  In  New 
Jersey:  Palermn  v.  Society,  etc.,  24  N.  J.  L.  385;  Stale  v.  Newark, 
27  S.  J.  L.  185;  State  v.  Newark,  35  N.  J.  L.  157.  The  lattercase, 
though  reversed  in  36  N.  J.  L.  478,  is  still  authority  upon  the  point 
to  which  it  is  here  cited  {State  v.  Elizabeth,  37  N.  J.  L.  330),  and 
Hoboken  v.  North  Bergen,  43  N.  J.  L.  146,  is  consistent  with  the 
preceding  cases.  In  Pennsylvania:  Northern  Liberties  v.  St.  John's 
Church,  13  Penn.  St.  104;  Pray  v.  Northern  Liberties,  31  Penn. 
St.  69;  Crawford  v.  Burrell  Tp.,  Qreensburgh  v.  Young,  53  Penn. 
St.  219,  280.  The  later  decisions  are  not  inconsistent  with  the 
cases  cited.  In  Olive  Cemetery  Co.  v.  Philadelphia,  93  Penn.  St. 
129;  8.  c,  39  Am.  Rep.  732,  it  appeared  that  by  the  charter  of  the 
cemetery  company  the  property  was  "  exempt  from  taxation  except- 
ing tor  State  purposes."  The  court  properly  said  that  '■  the  rule  is 
well  settled  that  an  exception  in  a  statute  excludes  all  other  excep- 
tions. Miller  v.  Kirkpatrick,  5  Casey,  V26."  In  Virginia:  Orange 
and  A.  R.  Co.  v.  Alexandria,  17  Gratt.  176.  In  Ithode  Island ;  Sec- 
ond  Unit.    Society  v.  Providence,  6  R.  I.  235;  Matter  of  College 
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Street,  SRI.  476;  5«tZs  v.  Rubber  Co.,  11  R  I.  381;  s.  c,  23  Am. 
Rep.  472.  In  California:  #»wry  v.  Gas  Co.,  28  Oal.  345;  Reclama- 
tion Dint.  v.  Boldman,  supra.  In  Indiana:  Palmer  v.  Stump,  29 
Ind.  329;  .Wfnrf  Pre*.  CfttireA  v.  Fori  Wayrm,  supra;  Mark*  t. 
Trustee*,  37  Ind.  155.  In  Illinois:  Illinois  and  M.  Canal  v.  Chi- 
cago, 12  111.  403;  JWia  v.  ZkMer,  26  111.  351;  Pleasant  v.  Kost,  29 
111.  490;  Psopfc  t.  Qraceland  Cemetery  Co.,  86  HL  336.  In  Iowa: 
tfiowz  my  t.  School  District,  55  Iowa,  150.  In  Michigan:  Lee- 
fevre  v.  Detroit,  2  Mich.  586.  In  Kentucky:  Broadway  Baptist 
Church  v.  McAtee,  8  Bush,  508;  cf.  Louisville  v.  Astrin,  10  Bush, 
549.  In  Kansas:  Pains  v.  Spratley,  5  Kans.  525.  In  Connecticut: 
Bridgeport  v.  Railroad,  36  Conn.  255.  In  Louisiana:  Crowley  v. 
Copfey,  2  La.  Ann.  329;  Lafayette  v.  Jfob  OpA.  Asylum,  4  La. 
Ann.  1;  Yeatman  v.  Crandall,  11  La.  Ann.  220;  Roonsy  v.  Brown, 
21  La.  Ann.  51.  In  Missouri:  Lockwoodv.  St.  Louis,  24  Mo.  20; 
ffl.  £oaw  PttiKe  .SbAoob  v.  jS(.  Zowis,  26  Mo.  468;  SAmAoht.  ffoml 
Samaritan  Hot.,  60  Mo.  155;  a.  o.,  11  Am.  Sep.  412.  In  Ohio: 
Arms/rang  y.  Athens  Co.,  10  Ohio,  235;  Cincinnati  College  y.  State, 
supra  ;  North,  Ind.  R.  Co.  y.  Connelly,  10  Ohio  St  169;  cf.  Ken- 
drick  i.  Farquhar,  8  Ohio,  189;  Sill  v.  Higrton,  supra ;  Matheny 
y.  0olden,  5  Ohio  St.  361;  Osrke  v.  PureeU,  25  Ohio  St.  229;  Hum- 
phries y.  Little  Sisters,  29  Ohio  St.  201;  Cleveland  Library  Asso- 
ciation v.  Pelton,  36  Ohio  St.  253.  And  sea  generally  as  to  ceme- 
teries, Price  v.  Methodist  Church,  4  Ohio,  516;  Hullman  t.  Hon- 
camp,  5  Ohio  St.  237;  12  Moak  Eng.  Rep.  665;  2  Wait  Act.  and 
Def.  127,  133;  1  Am.  and  Eng.  Corp.  Cas.  267,  512;  2  Bish.  Or.  L., 
g§  1188,  1190.  The  sole  exception  to  the  cases  sustaining  saeh 
assessment  as  not  within  an  exemption  from  taxation,  if  indeed  an 
exception  (ef.  Hale  v.  Kenosha,  29  Wis.  599;  Dalrymple  t.  Milwau- 
kee, 53  Wis.  178),  is  fonnd  in  Wisconsin. 

It  is  provided  that  the  association  may  hold  "  not  exceeding  one 
hundred  acres  of  land,  which  shall  be  .exempt  from  execution,    * 

*  *  if  used  exclusively  for  burial  purposes,  and  in  nowise  with 
a  view  to  profit."  R.  S.,  §  3571.  It  does  not  appear  how  muoh 
land  this  association  has,  but  let  it  be  assumed  for  the  present  that 
the  quantity  is  less  than  one  hundred  acres.  We  agree  that  this 
exemption  is  to  be  taken  in  its  most  comprehensive  sense,  and 
hence  there  cannot  be  a  sale  of  such  lands  tinder  any  legal  procesi 
whatever.  In  view  of  this  it  has  been  thought  that  Louisville  v. 
Nemiu,  supra ;  s.  c,  19  Am.  Rep.  78,  is  an  authority  for  holding 
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that  the  exemption  defeats  this  assessment  That  was  an  action  to 
enforce  an  assessment  on  a  lot  in  Jefferson  street,  Louisville,  for  re- 
grading  and  repaying  the  sidewalk  along  the  front  of  the  lot.  The 
jadge  delivering  the  opinion  stated  the  fact  to  be,  that  "  the  lot 
was  conveyed  to  the  city  in  1834,  to  be  held  in  trust  for  the  use  of 
the  Roman  Catholic  congregation  in  Louisville,  as  a  bnrying-ground, 
and  has  been  filled  with  graves  for  more  than  twenty  years,  and  has 
never  been  used  since  1834  for  any  other  purpose  than  a  graveyard, 
and  it  is  admitted  that  no  revenue  is  derived  from  it,  and  that  the 
Rt.  Rev.  Bishop  McCloeky,  who  now  holds  the  title  as  trustee,  has 
no  funds  in  his  hands  belonging  to  the  trust  with  which  to  pay  the 
assessment."  The  legislature  had  not  granted  authority  to  remove 
the  bodies,  nor  had  the  city  assumed  to  exercise  such  authority, 
and  the  court  held  that  there  was  no  authority  to  enforce  the  as- 
sessment in  that  suit.  And  see  Matter  of  Mayor,  11  Johns.  77,  and 
Albany  Street,  11  Wend.  150.  But  here,  for  aught  that  appears 
in  the  record,  the  association  has  funds  to  pay  the  assessment,  and 
indeed  for  aught  that  appears  it  has  lands  not  occupied  by  graves 
exceeding  one  hundred  acres  in  quantity.  It  does  not  appear  that 
the  association  is  without  the  means  to  pay  the  assessment,  and 
certainly  we  could  not  assume  that  it  will  remain  without  funds. 
Although  the  association  is  not  strictly  one  for  mere  profit,  never- 
theless it  is  empowered  by  the  statute  to  do,  at  its  own  expense, 
not  only  the  very  work  for  which  it  is  here  in  part  assessed,  but  it 
may  improve  and  ornament  its  grounds  in  each  wayas  to  its  officers 
may  seem  proper.  While  the  cemetery  lands,  assuming  them  to  be 
within  the  limitation,  cannot  be  sold  on  any  legal  process,  we  think 
the  city  may,  nevertheless,  bo  able  to  collect  the  assessment,  if 
indeed  occasion  should  arise  for  resorting  to  further  proceedings  in 
this  case;  for  the  statute  plainly  authorizes  proceedings  both  at  law 
and  in  equity  (R  S.,  gg  3386,  3387),  and  payment,  if  not  volun- 
tarily made,  could  doubtless  he  secured  by  the  appointment  of  a 
receiver,  by  sequestration,  or  by  snch  other  appropriate  remedy  as 
equity  may  afford  (3  Dill.  Mun.  Corp.,  g  833),  without  in  any  way 
disturbing  the  resting  place  of  those  reposing  in  "  the  city  of  the 
dead." 

Judgment  r 
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Carrier  —  payment  of  cxceeriie  eharge* —  raw  wry. 

If  one  to  procure  till  transportation  of  goods  by  railroad  pays  illegal  rata* 
'  under  protest,  lie  may  recover  them,  even  although  by  arrangement  the  pay- 
ments were  made  monthly.     {See  note,  p.  880.) 

ACTION  to  recover  freights  paid.     The  opinion  states  the  cane. 
The  defendant  had  judgment  below. 

Edward  F.  Hunttr,  W.  A.  Hutchins  and  M.  A.  Dougherty, 
for  plaintiff  in  error. 

McClintic  &  Smith  and  Harrison,  Old*  &  Marti,  for  defendant 
in  error. 

Follett,  J.  The  plaintiffs  aver  that  the  defendant  from  time 
to  time  has  received  to  and  for  the  use  of  the  plaintiffs  several 
sums  of  money  specified  and  set  forth  in  tabular  statements;  and 
that  the  several  sums  so  received  were  for  freight  charges  in  excess 
of  legal  rates. 

It  is  admitted  that  the  amounts  charged  were  paid. 

[Minor  point  omitted.] 

The  plaintiffs  have  paid  to  defendant  these  illegal  charges — 
money  unjustly  obtained;  and  the  remaining  question  is,  can  the 
plaintiffs  recover  back  the  sameP 

The  defendant  denies  the  plaintiffs'  right  to  recover  back,  on  the 
ground  that  these  illegal  charges  "  were  so  paid  voluntarily,  after 
the  services  for  which  the  same  were  demanded  had  been  fully 
rendered  and  performed,"  etc. 

The  plaintiffs  paid  the  charges  for  each  mouth  at  the  end  of  the 
month,  aud  as  the  plaintiffs  and  defendant  did  not  stand  on  terms 
of  equality,  they  so  paid  to  secure  transportation  for  the  succeed- 
ing mouth. 

The  defendant  prescribed  its  owu  rates,  and  would  carry  the 
plaintiffs'  freight  only  at  the  established  rates,  though  these  rates 
were  illegal  and  unreasonable,  and  when,  as  a  common  carrier,  it 
should  have  carried  this  freight  at  legal  rates.  The  special  master 
found  that  "  the  sums  exacted  were  illegal  and  unauthorized,  and 
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plaintiffs  were  required  to  pay  the  eume  to  procure  the  traneporta- 
tion  of  their  property,  without  whieb,  the  plaintiffs,  in  each  of  said 
cases,  by  reason  of  the  character  of  their  manufacturing  business* 
would  have  suffered  great  lose." 

The  defendant  did  not  require  the  payments  to  be  made  in 
advance  of  carrying  each  shipment  of  freight,  but  the  charges  of 
each  month  were  required  to  be  paid  at  the  end  of  the  month  or 
future  freight  would  not  be  carried.  "     '  ■ 

Plaintiffs  could  compel  the  defendant  to  carry  their  freight  only 
by  a  resort  to  the  courts  and  at  the  end  of  litigation.  The  history 
of  these  suits,  begun  in  1867,  and  just  ending  in  1884,  shows  that! 
plaintiffs  could  not  obtain  speedy  and  adequate  redress,  such  as 
would  save  their  business  and  prevent  loss,  simply  by  a  resort  to  the 
courts  to  enforce  legal  rights.  And  as  defendant  would  not  accept 
the  payment  of  legal  rates,  and  required  the  full  payment  of  its 
illegal  charges,  the  plaintiffs  complaining  and  objecting  to  the 
increased  and  illegal  charges,  were  forced  to  pay  them.  Their 
choice  and  volition  were  compelled.  Snch  payments  are  not  volun- 
tary. We  will  refer  to  some  of  the  authorities  and  reasons  of  this 
position.  ' 

"  The  common  principle  is  that  if  a  man  chooses  to  give  away  his 
money,  or  to  take  his  chance  whether  he  is  giving  it  away  or  not, 
he  cannot  afterward  change  his  mind;  but  it  is  open  to  him  to  show 
that  he  supposed  the  facts  to  be  otherwise  or  that  he  really  had  no 
choice."  Pollock  Oont.  623.  These  plaintiffs  "really  had  no 
choice." 

In  1760,  in  Moses  v.  McFarlan,  2  Burr.  1005,  Lord  Mansfikld 
said:  "  This  kind  of  equitable  action,  to  recover  back  money  which 
ought  not  in  justice  to  be  kept,  is  very  beneficial,  and  therefore 
much  encouraged.  It  lies  only  for  money  which,  ex  aequo  el  bono, 
the  defendant  ought  to  refund.  *  *  *  But  it  lies  for  *  *  *' 
money  got  through  *  *  *  an  undue  advantage  taken  of  the 
plaintiffs'  situation,  contrary  to  laws  made  for  the  protection  of  per- 
sons under  those  circumstances." 

The  plaintiffs  paid  this  money  in  like  situation. 

In  Parker  r.  Great  Western  Ky.  Co.,  1  M.  &  Gr.  253,  the  court 
held  that  payments  made  to  a  common  carrier  to  induce  it  to  do 
what  by  law,  without  them,  it  was  bound  to  do,  were  not  voluntary, 
and  might  be  recovered  back.  Add.  Oont.  *1048,  approves 
this  principle.     Mr.  Justice   Matthews,  in  Swift   Co.  v.   United 
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Slates,  111  TJ.  S.  29,  approves  the  doctrine,  and  calls  it  a  *'  whole- 
some principle."  And  in  Baker  v.  City  of  Cincinnati,  11  Ohio  St. 
558,  Gholbon,  J.,  approves  the  same  anthority-  In  MaxtoeU  v. 
GritwoM,  10 '  How.  249,  the  court  said:  "  Now  it  can  hardly  be 
meant,  in  this  class  of  oases,  that  to  make  a  payment  involuntary, 
it  should  be  by  actual  violence  or  any  physical  duress." 

In  the  case  of  Railroad  Co.  v.  Lockrooad,  17  Wall.  379,  Mr. 
Justioo  Bbadlky  says:  "The  carrier  and  his  customer  do  not  stand 
on  a  footing  of  equality.  The  latter  is  only  one  of  a  million.  He 
cannot  afford  to  higgle  or  stand  out  and  seek  redress  in  courts.  His 
business  will  not  admit  such  a  course.  He  prefers  rather  to  accept 
any  bill  of  lading  or  sign  any  paper  the  carrier  presents;  often 
indeed  without  knowing  what  the  one  or  the  other  contains.  In 
most  oases  he  has  no  alternative  but  to  do  this,  or  abandon  his  busi- 
ness." 

In  Beckwith  v.  Frisbie,  32  Vt.  S59-566,  it  was  said:  "To  make 
the  payment  a  voluntary  one,  the  parties  should  stand  npon  an  eqoal 
footing," 

This  is  not  a  case  of  individuals  dealing  with  each  other  on  terms 
of  equality;  nor  a  case  of  payment  of  illegal  charges  to  obtain  pos- 
session of  property;  nor  payment  of  illegal  taxes  to  prevent  the  sale 
of  property. 

Here  the  defendant  was  a  common  carrier  of  such  freight  as 
plaintiffs  had  for  transportation;  the  State  had  given  the  defendant 
through  its  purchase  of  this  part  of  its  road,  its  right  to  use  this 
road,  and  had  limited  its  rate  of  charges.  The  plaintiffs'  business 
was  dependent  on  transportation  by  the  defendant,  and  they  were 
entitled  to  have  their  freight  carried  at  legal  and  reasonable  rates. 
The  defendant  prescribed  rates  illegal  and  unreasonable,  and  re- 
quired its  agents  to  demand  and  receive  such  rates,  or  not  carry 
the  freight. 

Plaintiffs  objecting  and  protesting  against  the  basis  and  the 
amount  of  the  charges,  paid  them  at  the  end  of  each  month,  and 
they  so  paid  the  illegal  charges  to  procure  tbe  future  carriage  of 
their  freight. 

The  case  of  Swift  Co.  v.  United  States,  111  U".  S.  23,  is  very  much 
like  this.  There  the  commissioner  of  internal  revenue  had  acted 
upon  a  wrong  basis  in  charging  for  stamps  for  friction  matches. 
The  Swift  Co.  gave  orders  for  stamps  and  paid  for  each  purchase 
within  sixty  days  from  the  delivery  of  the  stamps;  and  thus  dealt 


JANUARY  TERM,  1884.  JJ17 

Vetera  v.  Railroad  Company. 

from  1870  to  1878.  No  protest  had  been  made  by  the  company, 
though  years  before  in  1866,  a  member  of  the  company  "  made 
repeated  protests  to  the  officers  of  the  Internal  Revenue  Bureau 
against  its  methods  of  computing  commissions,"  in  similar  cases. 
The  court  held:  "A  course  of  business  and  a  periodical  settle- 
ment between  the  commissioner  of  internal  revenue  and  a  regular 
periodical  purchaser  of  revenue  stamps  entitled  by  statute  to  com- 
mission on  his  purchases,  payable  in  money,  which  shows  that  the 
commissioner  asserted  and  the  purchaser  accepted  that  the  busi- 
ness should  be  conducted  upon  the  basis  of  payments  of  the  com- 
missions in  stamps  at  their  par  value  instead  of  in  money,  does  not 
preclude  the  purchaser  from  asserting  hie  statutory  right  if  he  had 
no  choice,  and  if  the  only  alternative  was  to  submit  to  an  illegal 
exaction  or  discontinue  his  business."  And  the  court  also  held: 
"  When  the  commissioner  of  internal  revenne  adopted  a  rule  of 
dealing  with  purchasers  of  stamps  which  deprived  them  of  a  statu- 
tory right  to  be  paid  their  commissions  in  money  and  obliged  them 
to  take  them  in  stamps,  and  made  known  to  those  interested  that  the 
rule  was  adopted  and  would  not  be  changed,  the  rule  dispensed 
with  the  necessity  of  proving  in  each  instance  of  complying  with  it 
that  the  compliance  was  forced."  Mr.  Justice  Matthews  said: 
"  No  formal  protest  made  at  the  time  ie  by  statute  a  condition  to 
the  present  right  of  action,  as  in  cases  of  action  against  the  col- 
lector to  recover  back  taxes  illegally  exacted;"  and  the  court  did 
not  require  any  protest.  The  rule  was  adopted  by  the  commissioner 
and  wonld  not  bo  changed  on  further  application;  and  business 
could  be  transacted  only  on  that  footing;  and  they  paid  within  sixty 
days.  Here  the  rates  were  fixed  by  the  defendant,  and  the  shipper 
must  pay  or  forego  shipment;  and  plaintiffs  paid  within  thirty  days. 
In  principle  the  cases  are  alike.  In  McGregor  v.  Bne  Railway  Co., 
35  N".  J.  Law,  89-113,  plaintiff  recovered  back  from  defendant  cer- 
tain moneys  unlawfully  demanded  and  taken  for  transportation  of 
merchandise  from  Paterson  to  Jersey  City.  Beulb,  J.,  having  cited 
certain  cases,  said:  "  In  these  cases  there  was  an  express  refusal, 
but  I  do  not  consider  it  necessary  that  th<;  refusal  should  be  express 
It  is  sufficient  if  the  person  has  just  and  reasonable  ground  to  appre- 
hend that  unless  the  money  is  paid  his  goods  will  not  be  carried  or 
will  be  withheld.  Where  a  corporation  or  person  has  the  power  to 
refuse  a  right  to  which  a  party  is  entitled  unless  he  complies  with 
an  unjust  demand,  they  do  not  stand  on  an  equal  footing."  And 
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the  court  held:  "  But  when  they  ore  not  on  an  equal  footing  and 
money  is  paid  not  by  compulsion  of  lair  bat  by  compulsion  of  cir- 
cumstances, as  when  it  is  paid  to  release  goods  from  illegal  restraint 
which  cannot  otherwise  be  reasonably  effected  or  to  compel  the  per- 
formance of  a  duty  by  others  in  order  to  enjoy  or  obtain  a  right,  it 
may  be  recovered  back.  Under  this  head  may  be  classed  moneys 
paid  under  color  of  title,  or  charges  on  turnpikes  and  railroads." 

"  Courts  will  not  be  illiberal  in  allowing  a  person  to  act  upon 
his  reasonable  apprehension  of  such  refusal,  where  the  circum- 
stances fairly  show  that  unless  he  does  so  submit  to  the  demand  his 
right  will  be  withheld." 

In  Lafayette  &  Indianapolis  R.  Co.  v.  Pattiaon,  41  Ind.  312,  the 
excessive  charges  were  recovered  back.  The  syllabus  contains  the 
following:  "Daring  the  rebellion  A.  had  a  contract  to  famish  the 
government  with  a  certain  number  of  beef  cattle  during  two  month* 
and  for  the  purpose  of  filling  such  contract  went  to  Chicago  and 
made  a  contract  with  a  railroad  company  to  ship  cattle  for  him 
to  Indianapolis  at  165  per  car;  and  leaving  an  agent  to  ship  he 
returned  to  Indianapolis  to  receive  the  cattle.  The  cattle  of  the 
first  shipment  of  two  car-loads  were  sent  to  the  cattle  yard  of 
A.  and  after  a  few  days  a  bill  for  $801.02  was  sent  to  A.  which 
be  refused  to  pay  and  informed  the  agent  of  the  railroad  com 
pany  that  he  had  a  contract  for  the  shipment  at  965  per  car;  the 
agent  denied  knowledge  of  any  such  contract,  and  insisted  that 
the  bills  must  be  paid  as  presented,  and  that  he  would  not  deliver 
any  future  oar-loads  of  cattle  until  the  freight  was  paid,  aa  lie  made 
it  op  from  the  way  bills,  and  that  the  bill  included  other  things 
besides  freight  which  he  could  not  itemize.  It  was  agreed  that  A. 
should  pay  under  protest  and  also  future  freight  and  the  cattle 
should  be  delivered  as  they  arrived,  and  A.  should  reserve  the  right 
to  recover  any  sum  so  paid  unjustly.  In  pursuance  of  this  agree- 
ment, the  agent  delivered  the  cattle  at  the  yard  of  A.  as  they 
arrived  from  time  to  time,  and  as  soon  as  the  bills  were  prepared 
they  were  paid  by  A.  Held,  that  the  payments  were  not  voluntary, 
and  that  A.  could  recover  all  sums  so  paid  in  excess  of  his  contract 
price."  And  Huskies,  J.,  says:  "We  are  of  opinion  that  the 
money  so  paid  could  be  recovered  back  if  there  had  been  no  valid 
agreement  that  it  might  be.  While  the  appellants  were  not  in  the 
actual  possession  of  the  cattle  of  the  appellee,  they  possessed  such 
power  and  control  over  the  shipment  and  delivery  thereof  as  gave 
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them  an  undue  advantage  over  the  appellee,  and  the  necessity  of 
the  appellee  was  bo  great  and  pressing  as  to  deprive  him  of  the 
freedom  of  his  will." 

The  ease  of  Chicago  £  Alton  R.  Co.  v.  C.  V.  6  W.  Coal  Co.,  79 
111.  121,  is  as  follows: 

"  1.  Certain  individuals  constructed  a  railroad  twelve  miles  long, 
extending  from  a  coal-mine,  belonging  to  a  coal  company,  to  a  station 
on  the  Illinois  Central  railroad,  and,  on  April  30,  1869,  they  sold 
the  same  to  a  railroad  company  and  turned  it  over  to  them,  and  on 
the  same  day,  the  company  purchasing  turned  it  over  to  another 
railroad  company.  The  last-named  company  operated  the  road  in 
pursuance  of  the  contract  of  sale  between  the  first  owners  and  the 
purchasers  from  them,  for  three  years,  complying  with  the  terms 
of  said  contract  as  to  rates  of  freight  to  be  charged  to  the  coal  com- 
pany for  transportation  of  its  coal.  The  individuals  building  and 
selling  the  road,  and  the  coal  company,  were  the  same.  Held,  that 
the  railroad  company  last  purchasing,  by  taking  the  road  and 
recognizing  the  rates  of  freight  established  by  the  contract  of  sale, 
adopted  the  contract,  and  were  bound  by  its  terms,  and  that  the 
coal  company  could  maintain  an  action  against  them  for  a  breach 
of  it" 

"2.  In  such  case,  where  the  coal  company  had  no  other  outlet 
for  its  coal  and  the  railroad  company  exacted  more  freight  than  by 
the  terms  of  the  contract  they  were  entitled  to,  the  coal  company 
should  be  considered  as  under  a  kind  of  moral  duress,  and  the  pay- 
ment by  them  of  the  freight  demanded,  under  such  circumstances, 
cannot  be  considered  voluntary,  and  they  would  hare  the  right  to 
sue  upon  the  contract  and  recover  back  the  excess  of  freight  paid 
over  the  contract  rate." 

Mr.  Justice  Bbkbsb  said:  "It  can  hardly  be  said  these  enhanced 
charges  were  voluntarily  paid  by  appellees.  It  was  a  case  of  '  life 
or  death '  with  them,  as  they  had  no  other  means  of  conveying  their 
coals  to  the  markets  offered  by  the  Illinois  Central,  and  were  bound 
to  accede  to  any  terms  appellants  might  impose.  They  were  under 
a  sort  of  moral  duress,  by  submitting  to  which,  appellants  have 
received  money  from  them  which  in  equity  and  good  conscience 
they  ought  not  to  retain." 

In  Mobile  £  Montgomery  Ry.  Co.  v.  Skitter,  61  Ala.  559,  illegal 
charges  for  transporting  cotton  were  recovered  back.  The  court 
held:    "The  nature  of  the  business  considered,  the  shipper  does 


820  OHIO, 

Petem  t.  Railroad  Company. 

not  stand  on  equal  terms  with  the  carrier,  in  contracting  for 
charges  for  transportation ;  and  if  the  shipper  pays  the  rates  estab- 
lished in  violation  of  law  by  the  carrier,  rather  than  forego  his  ser- 
vices, such  payment  is  not  voluntary,  in  the  legal  sense,  and  the 
shipper  may  maintain  his  action  for  money  had  and  received, 
to  recover  back  the  illegal  charge." 

To  the  objection  that  the  payments  were  volnntarily  made,  and 
therefore  could  not  be  recovered  back,  Stohe,  J.,  said:  ';  Railroads 
have  so  expedited  and  cheapened  travel  and  transportation;  have  so 
driven  from  their  domain  all  competing  modes  of  transportation, 
that  the  public  ie  left  no  discretion  but  to  employ  them,  or  suffer 
irreparable  injury  in  this  age  of  steam  and  electricity.  They  have 
their  established  rates  of  charges,  and  these  the  shipper  must  pay, 
or  forego  their  facilities  and  benefits.  To  object  or  protest  would 
be  an  idle  waste  of  words.  The  law  looks  to  the  substance  of 
things,  and  does  not  require  useless  forms  or  ceremonies.  The  cor- 
poration and  the  shipper  are  in  no  sense  on  equal  terms,  and  money 
thus  paid  to  obtain  a  necessary  service  is  not  voluntarily  paid,  as 
the  law  interprets  that  phrase." 

The  above  citations  are  sufficient. 

The  foregoing  principles  and  authorities  show,  that  the  payments 
made  in  this  case  should  not  be  regarded  as  voluntary,  and  that  no 
principle  of  equity  shown  by  defendant  can  aid  the  defendant  in 
withholding  from  plaintiffs  the  money  so  unjustly  obtained  by  the 
defendant. 

There  was  error  in  the  courts  below,  and  this  court  enters  judg- 
ment for  the  plaintiffs  for  the  amount  found  by  the  court  below, 
together  with  interest  on  the  same  from  the  first  day  of  that  term 
of  court,  and  costs  of  suit. 

Judgment  reverted  and  judgment  for  plaintiffs. 

Note  by  the  Reporter.-  Bee  Waterman  v.  Chicago,  ete.,  Rg.  Co.,  61  Win, 
404;  s.  c.  00  Am.  Rep.  145.  To  the  same  effect  is  West  Virginia  Trantp,  Co 
v.  Swetittr,  25  W.  Va.  484.  The  court  examined  the  subject  In  as  exhauaHva 
opinion,  which  constitutes  the  most  recent  and  one  of  the  best  discussions  of 
this  important  subject.     We  subjoin  some  extracts: 

"  The  next  inquiry  it;:  Was  the  payment  of  the  excessive  freights  In  this 
rase  paid  voluntarily  by  the  defendant,  so  aa  to  preclude  him  from  a  right  to 
demand  of  the  plaintiff  the  amount,  which  he  had  paid  In  excess  of  the  freight^ 
which  the  plaintiff  could  have  legally  charged  him  with  ?  It  may  be  regarded 
as  fully  settled  that  money  paid  under  a  mistake  of  facts  may  be  recovered 
back.     DurKn  i.   OranMon,  7  Johns.  442;   Wattt  v.  Tsggrct,  8  Cow.  106.    ft 
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s  questioned  whether,  when  money  has  been  voluntarily 
paid  ia  ignorance  or  mistake  of  law,  it  can  or  cannot  be  recovered  back.  Thus 
in  Haven  v.  Fatter,  0  Pick.  189,  Mokton,  J.  said:  'Whether  money  paid 
through  ignorance  of  law  can  be  recovered  beck,  la  a  question  much  vexed  and 
involved  in  no  considerable  perpleiity.  We  do  not  conn  the  investigation 
of  it.' 

"  In  Clarke  v.  Dutcher,  9  Cow.  874,  the  cases  were  examined  and  thin  con- 
clusion was  reached  by  Sutherland,  J.:  'Although  there  are  a  few  dicta  ot 
eminent  judges  to  the  contrary,  I  consider  the  current  or  weight  of  authority 
as  clearly  establishing  the  position,  that  when  money  is  paid  with  full  knowl- 
edge of  all  the  facts,  upon  which  it  is  demanded,  or  with  the  means  of  such 
knowledge,  it  cannot  be  recovered  back  upon  the  ground  the  party  supposed 
be  was  bound  in  law,  when  in  truth  he  was  not.  He  shall  not  be  permitted  to 
allege  his  ignorance  of  law;  and  It  shall  be  considered  a  voluntary  payment.' 

"In  the  case  of  Mayor  of  Richmond  v.  Judith,  8  Leigh.  80S,  after  a  full  review 
of  the  English  cases  the  court  concluded  that,  '  Honey  paid  under  mistake  or 
Ignorance  of  fact  may  be  recovered  back,  otherwise  under  a  mistake  or  ignor- 
ance of  law.' 

"  The  more  recent  authorities  have  strengthened  this  conclusion,  and  It  may 
be  regarded  as  well  settled,  that  money  voluntarily  paid  upon  demand,  though 
the  demand  be  unjust  cannot  be  recovered  back,  where  the  party  paying  has 
fnll  knowledge  of  all  the  facts.  But  though  there  are  those  who  still  contend 
that  when  money  Is  paid  under  a  mistake  of  law,  which  there  was  no  ground 
to  claim  in  conscience,  the  party  paying-  it  may  recover  it  back  (see  note  to 
Black  t.  Ward,  IS  Am.  Rep.  171,  where  this  conclusion  is  drawn  after 
reviewing  a  number  of  cases},  yet  I  think  that  the  conclusion  I  have  stated 
above  must  now  be  regarded  as  settled  and  certainly  in  this  State.  See  note  to 
Jfarmett  v.  Hampton,  2  Smith  L.  C.  458;  Mayor  v.  Judafi,  5  Leigh.  805,  and 
Haigh  v.  Building  Auoeiation,  W.  Va.  But  the  trouble  is  to  determine,  when 
a  payment  of  an  unjust  demand  is  sought  to  be  recovered,  whether  such  pay- 
ment was  voluntary,  or  whether  it  was  by  compulsion.  If  it  was  not  vol- 
untary but  by  compulsion,  it  may  be  recovered  according  to  all  the  authorities. 
But  there  is  a  great  conflict  among  the  decided  esses  as  to  what  is  a  voluntary 
and  what  a  compulsory  payment,  some  courts  holding  a  payment  made  under 
certain  circumstances  as  a  voluntary  payment,  while  others  under  exactly  the 
same  circumstances  holding  such  a  payment  as  compulsory. 

"  There  are  however  some  points  on  which  all  the  authorities  are  agreed. 
Thus  where  a  person  is  compelled  by  duress  of  his  person  to  pay  a  demand, 
and  he  makes  the  payment  under  protest,  such  payment  is  compulsory,  and  it 
can  be  recovered  back.  This  is  equally  true  if  the  payment  was  compelled 
by  duress  per  minat;  for  in  this  respect  it  is  Immaterial  whether  the  durttt 
be  duress  of  imprisonment  or  duress  per  minae,  that  Is.  threats  sufficient  to 
overcome  the  mind  and  will  of  a  person  of  ordinary  firmness.  It  may  also  be 
regarded  as  entirely  settled  by  the  authorities,  that  in  some  cases  payment  will 
be  regarded  as  made  on  compulsion  and  not  voluntarily,  and  the  party  "lnV'ng 
such  payment  will  be  entitled  to  recover  it  back,  if  its  demand  was  unjust, 
though  the  payment  was  not  made  either  under  duress  of  Imprisonment  or 
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duress  par  mina*.  All  the  authorities  for  instance  agree,  that  when  the  goods 
of  the  party  making  the  payment  hare  been  illegally  seised  or  are  wrongf  ally 
detained,  and  to  obtain  |iiniimmlnii  of  his  goods  the  owner  pays  an  unjust 
demand  made  upon  him  by  the  party  holding  his  goods,  the  money  so  paid 
may  be  recovered  back  as  paid  upon  compulsion,  though  such  seisure  or  deten- 
tion of  his  goods  is  not  duress  of  him.  At  common  law'such  seizure  or  do- 
tentlon  of  one's  goads  was  neither  duress  of  imprisonment  nor  darttt  per  frfnnr 
In  fact  it  was  not  duress  at  all;  but  it  baa  been  sometimes  Improperly  called! 
duress  of  goods. 

"  The  earliest  case  where  it  was  held,  that  duress  of  goods  as  above  defined 
la  such  a  compulsion,  as  would  render  the  payment  of  an  unjust  demand  made 
to  relieve  the  goods  of  such  duress  involuntary  and  would  authorize  the  recov- 
ering of  the  money  so  paid  by  compulsion,  was  the  case  of  AtUeg  v.  Reynold*, 
3  Stra.  918.  In  that  case  the  plaintiff  pawned  goods  to  the  defendant  to  secure 
the  loan  of  twenty  pounds  for  three  yean.  The  defendant  refused  at  the  end 
of  the  three  years  to  give  np  the  plate  pawned,  unless  the  defendant  would 
pay  back  the  twenty  pounds  borrowed  and  certain  usurious  interest  thereon. 
The  defendant  offered  to  pay  back  the  money  borrowed  and  legal  interest 
thereon;  bnt  the  defendant  would  not  receive  it  and  surrender  the  piste,  bat 
insisted,  that  the  usurious  interest  should  also  be  paid.  Thereupon  the  plaint- 
iff to  get  possession  of  his  piste,  paid  the  defendant  his  whole  demand  and 
brought  an  action  of  aaumptit  to  recover  back  the  amount  of  money  so  exacted 
from  him.  The  court  says :  *  We  think  that  tills  was  a  payment  by  compul- 
sion; the  plaintiff  might  have  such  an  immediate  want  of  his  goods  that  an  ac- 
tion of  trover  would  not  do  liia  business;  where  the  rule  volenti  turn  Jit  injuria 
is  applied  it  must  be  where  the  party  had  his  freedom  of  exercising  his  will, 
which  this  man  had  not.  We  must  take  it  that  he  paid  the  money  relying  on 
his  legal  remedy  to  get  it  back  again.' 

' '  Some  have  said,  that  to  entitle  any  one  to  recover  back  money,  which  has 
been  paid  on  an  unjust  demand,  there  must  be  either  duress  of  one's  person  or 
duress  of  his  goods.  But  clearly  there  are  circumstances,  in  which  a  person 
may  be  placed,  where  he  would  have  much  less  freedom  of  will  in  making1  a 
payment  on  an  unjust  demand,  than  he  would  have  because  of  a  duress  of  his 
goods;  and  accordingly  there  are  very  many  cases  to  be  found  In  the  bocks, 
where  a  party  paying  an  unjust  demand  has  been  allowed  to  recover  It  back  as 
paid  on  com  pulsion,  though  there  was  no  duress  of  either  his  person  or  of  his 
goods,  because  it  wss  obvious  that  the  payments  were  made  involuntarily  and 
under  so  heavy  a  pressure,  as  to  make  the  payments  not  only  involuntary  but 
really  compulsory. 

"  Some  of  these  cases  are  based  on  the  peculiar  circumstances  of  the  case, 
and  no  rule  of  law  could  well  be  deduced  from  them;  and  others,  which  are  of 
more  frequent  occurrence,  and  from  which  a. rule  might  be  deduced,  are  cases 
in  which  the  authorities  differ.  Thus  in  Massachusetts  it  has  been  said,  that 
when  the  payment  of  money  has  been  made  upon  an  illegal  demand  by  one, 
who  has  authority  to  lev;  upon  the  property  of  the  person  upon  whom  such 
demand  is  made,  and  by  a  sale  of  property  to  satisfy  and  discharge  such  claim, 
and  when  payment  is  made  upon  such  demand  to  prevent  such  seizure  and  sale 
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of  property,  the  payment  is  compulsory.  Boston  A  SandtoicA  Glass  Co.  v.  City 
of  Baton,  4  Mete.  181  j  Amesbvrg  Woolen  and  Cotton  Man/.  Co.  v.  Inhabitant* 
ofAmesbury,  IT  Mass.  461;  Preston  v.  City  of  Boston,  19  Pick.  7.  Theso  state- 
ments in  these  Msssachnsetla  cases  or  the  doctrine  stated  in  them  has  received 
considerable  countenance  from  cases  decided  elsewhere.  Mariposa  Co.  v.  Bow- 
man, Deady,  238;  Bendy  y.  Souk,  Deady,  400;  Brskine  v.  Vanarsdale,  15  Wall. 
76;  Hanq/  v.  Town  of  Oiney,  42  111.  886;  Bradford  ▼.  Chicago,  25  111.  411; 
Wihy  v.  Parmer,  14  Ala.  637;  CnOehflOd  v.  Wood,  16  Ala.  703;  Tbiwio/  C'oAaio 
t.  Aimed,  34  Ala.  407;  Tultle  v.  Axtrreft,  51  Miss.  37;  S.  c,  34  Am,  Rep.  623; 
First  National  Bank  v.  Watkins,  31  Mich.  483;  AtvxU  v.  ZsfuJ,  23  Mich.  118; 
McKee  v.  Campbell,  27  Mich.  500. 

'  On  the  other  hand  It  was  held  in  Smith  v.  Bed  field,  87  Me.  145,  that  If  pay- 
ment be  made  on  an  unjust  demand  to  one  having  authority  to  enforce  pay- 
ment by  sale  of  property,  before  there  is  any  setsureof  property,  and  when  no 
Immediate  seizure  of  the  property  for  sale  was  threatened,  so  that  payment 
could  not  have  been  shown  to  have  been  made  to  avoid  the  seizure  and  sale  of 
the  property,  such  payment  is  voluntary  and  cannot  be  recovered  back  by  salt. 
This  position  receives  countenance  from  and  is  apparently  sustained  by  many 
decisions,  among  nhich  may  be  cited,  Neu  York  and  Harlem  R.  Co.  v.  Marsh. 
13  N.  T.  808 ;  Walker  v.  City  of  St.  Louis,  15  Mo.  568 ;  Phillips  v.  Jefferson 
Co.  5  Kana.  412  ;  Taylor  v.  Board  of  Health,  81  Penu.  St.  78  ;  Bamett  v.  City 
of  Cambridge,  10  Allen,  48 ;  Robinson  v.  OUy  of  Charleston,  4  Rich.  817 ;  Mor- 
ris v.  Mayor  of  Baltimore,  5  GUI.  244. 

"  The  cases  relied  upon  to  sustain  each  of  these  opposing  propositions  were 
eases  of  payments  made  by  tax-payers  to  collectors  of  taxes  ;  and  many  of 
them.  It  seems  to  me,  are  in  irreconcilable  conflict.  But  many  of  them,  which 
are  in  apparent  conflict,  may  be  reconciled  by  the  differences  In  the  laws  of 
the  different  States  in  which  they  were  rendered  in  reference  to  the  powers 
and  duties  of  different  collectors  of  taxes  and  the  modes  provided  for  the  col- 
lection of  taxes  which  are  not  paid.  But  I  deem  it  unnecessary  to  form  or 
express  any  opinion  In  reference  to  the  correctness  of  the  decisions  in  any  of 
these  cases ;  for,  as  I  conceive,  these  cases  arising  from  the  payment  of  taxes 
afterward  sought  to  be  recovered  back,  throw  little  light  upon  the  case  before 
us  of  a  payment  made  to  an  individual  or  corporation  afterward  sought  to  be 
recovered  back,  because  In  deciding  the  cases  of  payments  made  to  tax-col- 
lectors afterward  sought  to  be  recovered  back,  there  enters  necessarily  such  a 
variety  of  considerations,  which  cannot  properly  enter  into  the  consideration 
of  cases  of  payments  made  to  individuals  and  sought  to  be  recovered  back, 
that  the  first  claws' nf  decisions  can  throw  no  certain  light  upon  the  decisions 
of  cases  of*the  second  class. 

"  I  will  here  simply  refer  to  a  few  of  the  considerations  which  have  entered 
into  and  controlled  to  a  greater  or  less  extent  the  decisions  of  cases  of  pay- 
ments made  to  tax-collectors  sought  to  be  recovered  back,  and  which  are 
peculiar  to  this  class  of  cases.  The  proper  action  to  recover  back  money 
which  has  been  paid,  when  it  can  be  recovered  back,  is,  as  all  the  authoritim 
agree,  an  action  of  assumpsit  for  money  had  and  received  to  the  plaintiff's 
use.     This  ts  a  kind  of  equitable  action  to  recover  back  money  which  ongbt 
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not  in  justice  to  be  kept ;  and  it  Ilea  only  for  money  which  et  oqao  et  5-m*  the 
defendant  ought  to  refund.  Now  if  a  tax-collector  receive  a  tax  by  a  mis- 
construction of  law  honestly  made,  and  the  tax  payer  pays  it  also  in  ignorance 
of  the  law,  and  it  be  paid  voluntarily,  and  the  tax-collector  pays  it  over  to  the 
State  or  to  a  municipal  corporation,  as  the  case  may  be,  and  the  tax  so  paid  is 
expended  by  the  muncipal  corporation  in  the  improvement  of  the  munici- 
pality, it  may  be  in  improving  a  street  or  road  In  front  of  the  tax-payer's  prop- 
erty, it  would  seem  altogether  proper  that  such  tax-payer  ought  not  to  be 
permitted  to  recover  such  tax  back  from  either  the  tax-collector  of  the  State 
or  municipality.  It  would  be  obviously  unjust  to  permit  it  to  be  recovered  of 
the  tax-collector  who  did  only  what  lie  as  well  as  die  tax-payer  believed  to  be 
his  duty,  and  who  has  not  the  money  in  his  hands  but  has  honestly  paid  it 
over  to  the  State  or  municipality.  The  tax-payer  of  course  could  not  recover 
it  against  the  State  ;  for  no  suit  can  be  brought  against  the  State ;  and  he 
could  not  justly  recover  it  of  the  municipality  which  has  honestly  expended 
it  perhaps  in  a  manner  directly  enhancing  the  value  of  the  reel  estate  of  the 
party  paying  the  tax.      Taylor  v.  Board  of  Health,  81  Penn.  St.  78. 

"  Again,  in  some  States  the  payment  of  certain  municipal  taxes  cannot  be 
enforced  by  a  sale  of  property  by  the  tax-collector ;  and  the  voluntary  pay- 
ment of  such  a  tax  to  the  tax-collector  would  stand  on  the  same  footing  as  the 
voluntary  payment  of  a  debt  to  a  natural  person.  This  consideration  had  its 
weight  in  the  case  of  the  Mayor,  etc.,  of  Richmond  v.  Judah,  5  Leigh,  SOS, 
where  according  to  the  syllabus:  ■  A  citizen  ot  Richmond  paid  money  to  the 
corporation  under  a  belief  of  both  parties,  that  it  was  due  for  city  taxes  im- 
posed by  an  ordinance  of  the  corporation  when  it  was  not  ao  due.  Held,  it 
cannot  be  recovered  back.'  That  the  fact  that  the  officer  to  whom  this  tax 
was  paid  had  no  means  of  coercing  its  payment  had  its  weight  in  this 
decision,  appears  In  Judge  Cask's  opinion,  p.  81S. 

' '  Again,  in  some  States  a  tax-payer  may  enjoin  the  collection  of  a  tax  if  it 
be  an  illegal  tax.  When  this  can  be  done  it  might  well  inflnence  the 
decision  of  a  case  where  a  tax-payer  sought  to  recover  back  a  tax  which  he 
had  pud.  This  question,  whether  the  illegal  tax  could  or  could  not  be 
enjoined,  seems  to  have  been  regarded  as  a  material  element  in  deter- 
mining whether  an  illegal  tax  paid  could  be  recovered  back.  Stephent  v. 
Daniel*,  27  Ohio  St.  58G.  The  numerous  authorities  on  the  question,  whether 
an  illegal  tax  paid  can  be  recovered  back,  will  show  other  circumstances 
entering  into  the  decisions  of  the  question,  which  are  peculiar  to  such  cases, 
and  which  render  their  authority  of  comparatively  little  weight,  where  the 
question  to,  whether  a  debt  paid  to  an  individual,  which  was  not  justly  due, 
can  be  recovered  back.  I  shall  therefore  devote  no  more  time  to  an  examina- 
tion of  these  cases  of  illegal  taxes  paid  and  then  sought  to  be  recovered  back, 
and  shall  confine  my  examination  to  those  cases,  which  either  directly  or  men 
proximately  bear  on  the  question  involved  in  this  case,  if  more  freight  ha 
demanded  by  a  railroad  company  than  it  has  a  legal  right  to  demand,  and  such 
unjust  demand  is  complied  with,  and  more-freight  to  paid  than  to  legally  doe, 
he  can  recover  It  back,  and  if  eo  under  what  circumstances. 

"The  case  of  Thomatv.  Oity  of  Richmond,  12  Wall.  849,  did  not  utoIv* 
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directly  the  question  presented  by  thin  record ;  but  Justice  Bradley,  In  deliver- 
ing the  opinion  of  the  court,  on  page  855  lava  down  certain  principles,  which, 
it  Booms  to  me,  hare  a  considerable  bearing  on  it  He  Bays  :  '  Lord  MaSWICLD 
in  Smith  v.  Bromley.  2  Dong.  096,  as  long  ago  as  1760  laid  down  the  doctrine, 
which  has  ever  since  been  followed,  in  these  words:  'If  the  act  be  itself 
immoral  or  the  violation  of  the  general  law  of  public  policy,  both  parties  are 
in  pari  delicto  ;  but  when  the  law  violated  is  calculated  for  the  protection  of 
the  subject  against  oppression,  extortion  and  deceit,  and  the  defendant  takes 
advantage  of  the  plaintiff's  condition  or  situation,  then  the  plaintiff  shall 
recover.' '  The  rule  thus  stated  would,  when  applied  to  such  a  case  as  that 
before  ns,  lead  to  the  conclusion,  that  if  a  party  pays  to  a  railroad  company 
more  freight  than  the  company  could  legally  demand,  he  could  recover  it  back, 
if  the  railroad  company  in  demanding  the  Illegal  amount  for  freight  took  advan- 
tage of  the  condition  or  situation  of  the  plaintiff;  for  the  laws  fixing  the 
maximum  charges  of  railroad  companies  were  expressly  Intended  to  protect 
persons  sending  freight  from  the  extortion  or  oppression  of  railroad  companies. 
"There  hare  been  one  English  case  and  a  number  of  recent  American  oases 
bearing  directly  on  the  question.  Under  what  circumstances  would  the  demand 
of  a  railroad  company  of  an  illegal  amount  for  freight  be  regarded  as  a  taking 
advantage  of  the  situation  of  a  party  sending  freight,  so  as  to  make  his  pay- 
ment of  the  Illegal  amount  of  freight  demanded  a  payment  under  compulsion 
and  enable  him  by  an  action  to  recover  of  the  railroad  cmnpany  the  amount  he 
paid  in  excess  of  the  legal  charge  I  The  English  case  la  Parker  v.  Great 
Wettern  RaihBay  Company,  7  Man.  t  Q.  358,  decided  in  1844.  In  that  esse  the 
plaintiff  was  charged  by  the  defendant  for  freight  certain  rates  which  it 
demanded,  and  it  refused  to  carry  the  freight  for  the  plaintiff  unless  he  would 
pay  its  charges  in  full ;  and  the  plaintiff  to  get  his  goods  carried  paid  them  in 
foil,  protesting  that  they  were  greater  than  the  defendant  had  a  right  to  demand. 
He  afterward  brought  «n  action  of  atwumpett  to  recover  back  the  money  which 
be  had  paid  In  excess  of  the  legal  charges,  and  recovered  the  amount.  On  the 
question  whether  the  money  bo  paid  could  be  recovered  back  In  this  action  of 
OMumplit,  the  court  on  page  202,  4S  Eng.  Com.  L.  says:  '  It  was  argued  by 
the  defendant  that  it  could  not ;  for  the  payments  were  made  voluntarily  with 
a  full  knowledge  of  all  the  circumstances),  and  the  plaintiff  was  not  compelled 
to  make  these  payments,  but  in  each  case  must  be  considered  as  having  made  a 
contract  with  the  company  to  pay  a  certain  sum  of  money  as  the  consideration 
for  the  carriage  of  his  goods  ;  and  having  made  such  contracts  he  cannot  now 
retract  and  recover  the  money  paid  in  pursuance  of  them.  In  support  of  this 
argument  EnObi  v.  Hall.  1  Esp.  84 ;  Brown  v.  McKinley,  1  Esp.  370 ;  BObU  v. 
Lumley,  3  East.  460,  and  Brtibant  v.  Dean*,  5  Tanot.  143  were  cited.  On  the 
other  side  it  was  argued  that  they  could  not  be  considered  as  voluntary  pay- 
ments ;  that  the  parties  were  not  on  an  equal  footing .  that  the  defendant  would 
not,  till  such  payments  were  made,  perform  that  service  for  the  plaintiff,  which 
he  was  entitled  by  law  to  receive  from  it  without  making  such  payments;  and 
that  consequently  he  was  acting  under  coercion  ;  and  in  support  of  this 
view  of  the  case' Dew  v.  Parmm*.  2  B.  &  Aid.  063;  1  Cbitt.  806;  Morgan 
v.    Palmtr,   3   B.    £  C.    790;   4   D.    &   B.    388  ;    and    Waterhoitm    v.    Keen, 
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4B.  ft  C.  200;  6D.&R.  267,  wore  cited.  We  are  of  opinion  the  payments  wore 
not  voluntary,  They  were  made  In  order  to  induce  the  company  to  do  thai 
which  they  were  bound  to  do  without  them ;  and  for  the  refusal  to  do  which 
an  action  on  the  case  might  have  been  maintained,  as  expressly  decided  In  the 
ease  of  Fiehford  v.  Grand  Junction  R.  Co.,  10  M.  ft  W.  899 ;  and  in  this  reepeot 

the  case  very  much  resembles  that  of v.  Pigott,  mentioned  by  Lord  K_B!f 

ton  in  Cartwright  v.  Rowley,  2  Esp.  728.  That  waa  an  action  brought  to  recover 
back  money  paid  to  the  steward  of  a  manor  for  producing  at  a  trial  Home  deeds 
and  court-rolls,  for  which  he  had  charged  extravagantly.  The  objection  waa 
that  the  money  had  been  voluntarily  paid,  and  so  could  not  he  recovered  back 
again ;  but  it  appearing  that  the  party  could  not  do  without  the  deeds,  so  that 
the  money  was  paid  through  necessity  and  the  urgency  of  the  case,  it  «u  held 
to  be  recoverable.  We  think  the  principle  on  which  this  decision  proceeds  Is 
a  sound  one,  and  strictly  applicable  in  the  present  case,  and  that  the  defend- 
ants cannot  by  the  assistance  of  that  rale  of  law,  on  which  they  relied,  retain 
the  money  they  have  Improperly  received.' 

"  In  Sicifl  Company  v.  United  State,  111  U.  S.  29,  the  eonrt  citing  the  above 
ease  approvingly,  says  :  '  The  appellant  had  no  choice.  The  only  alternative 
was  to  submit  to  an  illegal  exaction  or  discontinue  its  business.  It  was  In  the 
power  of  the  officers  of  the  law  and  could  only  do  as  they  required.  Money 
paid  or  other  value  parted  with  under  snch  pressure  has  never  been  regarded 
as  a  voluntary  act  within  the  meaning  of  the  maxim  volenti  non  fit  injuria. 
In  Close  v.  Phippt,  7  M.  ft  Or.  586,  which  was  a  case  of  money  paid  In  excess 
of  what  was  due  to  prevant  a  threatened  sale  of  mortgaged  property,  Tdtoal, 
Ch.  J.,  said  :  '  The  interest  of  the  plaintiff  to  prevent  the  sale  by  submitting 
to  the  demand  was  so  great,  that  it  may  well  be  seen  the  payment  was  made 
under  what  the  law  calls  a  species  of  duress.'  And  in  Parker  v.  Q.  W.  Bg. 
Go.,  7  M.  ft  Gr,  268,  the  wholesome  principle  was  recognised,  that  payments 
made  to  a  common  carrier  to  induce  it  to  do  what  by  law  without  them  It  was 
bound  to  do,  were  not  voluntary  and  might  be  recovered  back.  Illegal  inter- 
est, paid  as  a  condition  to  redeem  a  farm,  was  held  in  Attley  v.  Reynold*,  % 
Btra.  915,  to  be  payment  by  compulsion.  This  case  was  followed  after  a  satis- 
factory review  of  the  authorities  In  Tatt  v.  Ide,  8  Blatchf .  249 ;  and  in  Ogden 
v.  Maxwell,  8  Blatchf.,  it  was  held  that  Illegal  fees  exacted  by  a  collector, 
though  saotlonedby  long  continued  usage  and  practice  in  the  office  under  a  mis- 
taken construction  of  the  statute,  even  when  paid  without  protest,  might  be 
recovered  back,  on  the  ground  that  the  payment  was  compulsory  and  not  vol- 
untary. And  in  Maxieell  v.  QrUunld.  10  How.  243-253,  it  was  said  by  this 
court :  '  Now  it  can  hardly  be  meant  in  this  class  of  cases,  that  to  make  a  pay- 
ment voluntary,  it  should  be  by  actual  violence  or  any  physical  duress.  It 
suffices  if  the  payment  is  caused  on  the  one  part  by  an  illegal  demand,  and 
made  on  the  other  part  reluctantly  and  in  consequence  of  that  illegality  and 
without  being  able  to  regain  possession  of  his  property,  except  by  submitting- 
to  the  payment.'  To  the  same  effect  are  American  Steamship  Oo.  v.  Young,  8B 
Penn.  St.  180  ;  s.  c. ,  33  Am.  Rep.  748 ;  Cunningham  v.  Munroe,  15  Gray,  471 ; 
Oarrew  v.  Rutherford,  108  Mass.  1  ;  Proton  v.  Boston,  12  Pick.  7.  In  Beck- 
with  v.  Prubie,  82  Vt.  659-660,  It  was  said  :     '  To  make  a  payment  voluntary 
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the  parties  should  stand  upon  an  equal  footing.'  If  a  person  illegally  claims 
a  fee  colore  offeU,  the  payment  Is  not  voluntary  so  as  to  preclude  the  party 
from  recovering  it  hack.  Morgans.  PaUner,  2  B.  ft  C.  728.  In  Steel  v.  Williams, 
8  Exch.  695,  Habtih,  B.,  said ;  '  If  a  statute  prescribes  certain  fees  for  cer- 
tain services,  and  a  party  assuming  to  act  under  it  insists  upon  having  more, 
the  payment  cannot  be  said  to  be  voluntary.  No  formal  protest  made  at  the 
time  is  by  statute  a  condition  to  the  present  right  of  action,  or  in  pases  of  aotion 
against  the  collector  to  recover  back  Illegal  taxes  exacted.' 

"  In  the  same  spirit  as  these  remarks  are  the  views  expressed  by  the  Supreme 
Court  of  the  United  States  In  Railroad  Ornnpany  v.  Loekwood,  17  Wall.  87ft, 
In  speaking  of  contracts  by  a  railroad  company,  with  customers  for  exemp- 
tions from  responsibilities.  The  court  say :  '  The  carrier  and  his  customer  do 
not  stand  upon  a  footing  of  equality.  The  latter  is  only  one  Individual  of  a 
million.  He  cannot  afford  to  higgle  or  stand  out  and  seek  redress  In  the 
courts.  His  business  will  not  admit  of  such  a  course.  He  prefers  rather  to- 
accept  any  bill  of  lading  or  sign  any  paper  the  carrier  presents,  often  indeed 
without  knowing  what  one  or  the  other  contains.  In  most  cases  he  has  no- 
other  alternative  but  to  do  this  or  abandon  hie  business.' 

"  The  oldest  decision  in  this  country  directly  on  the  question  under  discus- 
sion which  I  have  found,  was  rendered  in  1871.  It  was  the  case  of  McGregor 
t.  Erie  R.  Co.,  85  H.  J.  89.  In  that  case  the  court  say:  '  The  defendants  at 
the  time  of  the  delivery  of  the  goods  disputed  a  part  of  the  charges  made  by 
the  railroad  company,  but  paid  them,  and  afterward  brought  an  action  of 
tutumptU  to  recover  back  the  amount  over  paid.'  On  page  112  the  court  say: 
'  It  is  undoubtedly  a  general  rule  of  law,  that  money  voluntarily  paid  with  a 
full  knowledge  of  the  facts  even  if  for  an  unjust  claim,  and  even  if  paid  under 
protest  simply,  cannot  be  recovered  back.  There  are  many  cases  however  to 
which  this  rule  does  not  apply.  The'  action  for  money  had  and  received , 
speaking  generally,  lies  to  recover  money  which  In  equity  and  good  conscience 
ought  to  be  refunded.  But  this  expression  is  too  general  as  a  guide.  The 
ordinary  cases  where  it  is  maintained  are  stated  by  Lord  Mansfield  in  the 
case  of  Motes  v.  McFariand,  3  Burr.  1009,  very  concisely  as  follows:  '  But  it 
lies  for  money  paid  by  mistake,  or  upon  a  consideration  which  happens  to  fail, 
or  for  money  got  through  imposition,  express  or  implied,  or  an  undue  advan- 
tage taken  of  the  plaintiff's  sltaation,  contrary  to  laws  made  for  the  protection 
of  persons  under  those  circumstances.'  Although  the  decision  In  Moses  v. 
MeFbrtand  is  overruled,  yet  this  statement  of  the  Lord  Chief  Justice  Is  cited 
approvingly  in  the  law.  Id  ordinary  cases  between  individuals,  where  a  person 
has  no  power  to  enforce  an  unjust  claim  but  by  legal  remedies,  and  Another 
pays  it,  even  under  protest,  he  cannot  recover  it.  Both  parties  are  on  an  equal 
footing.  But  where  they  are  not  on  an  equal  footing  and  money  is  paid,  not 
by  compulsion  of  law,  but  by  compulsion  of  the  circumstances,  as  when  It  is 
paid  to  relieve  goods  from  illegal  restraint  which  could  not  otherwise  be  rea- 
sonably obtained,  or  to  compel  the  performance  by  others  in  order  to  enjoy  or 
obtain  a  right,  then  it  may  be  recovered  back.  Of  this  latter  kind  are  moneys 
paid  under  order  of  tolls  or  charges  on  turnpikes  or  railroads.  FeatnUy  v. 
Morieg,  5  B.  *  C.  36;  Parker  v.  G.  W.  R.  Co.,  7M.4Q.  358;  Parker  v.  Bristol 
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and  Sxeler  R.  do.,  6  Exch.  70S.  The  principle  of  those  mm  1b  that  money 
mi  paid  involuntarily  in  point  of  fact  and  in  order  to  induce  the  parties  to  do 
what  they  were  obliged  to  do  without  requiring  the  payment.  It  was  the  right 
of  the  plaintiffs  to  hare  their  goods  carried  for  the  legal  rates,  and  if  it  was 
reasonably  necessary  for  the  plaintiffs  to  pay  the  unjust  demand  in  order  to 
enjoy  that  right,  and  they  did  then  pay  under  protest,  the  payment  will  not 
be  considered  m  voluntary.  The  case  of  Parker  v.  Q.  W.  R.  Co.,  the  com- 
pany refused  In  terms  to  carry  the  goods  unless  paid  its  demands.  In  the  case 
of  Ftamley  v.  Morley,  5S.sC,  26,  the  gate  of  a  turnpike  being  closed,  a 
coachman  was  prevented  from  proceeding,  the  coachman  protesting  bnt  pay- 
ing the  toll  demanded.  In  these  cases  there  was  an  express  refusal;  but  .1  do 
not  consider  it  necessary  that  the  refusal  should  be  express.  It  is  sufficient  if 
the  person  has  just  and  reasonable  ground  to  apprehend  that  unless  the  money 
is  paid  his  goods  will  not  be  carried  or  will  be  withheld.  Where  a  corporation 
or  person  has  the  power  to  refuse  a  right,  to  which  a  party  is  entitled,  unless 
he  complies  with  an  unjust  demand,  they  do  not  stand  upon  an  equal  footing. 
The  courts  will  not  be  illiberal  in  allowing  n  person  to  act  upon  his  reasonable 
apprehension  of  such  refusal  when  the  circumstances  fairly  show  that  unless 
he  does  submit  to  the  illegal  demand,  his  right  will  be  withheld.  There  are 
indications  in  the  following  cases  to  that  effect  in  principle.  Valpy  v.  Maniey, 
1U.O.S  S.  594;  Morgan  v.  Palmer,  2B.4C.  739;  8Ud  v.  WVtiamt,  8  Bxch. 
634.  I  find  no  case  directly  ruling  this  point,  bnt  the  principle  seems  to  be 
this;  that  if  in  the  dealing  with  a  railroad  corporation  the  illegal  demand  is  of 
snch  a  character,  as  that  a  person  of  ordinary  prudence  would  be  justified  in 
believing,  that  unless  he  did  submit  to  it,  the  carriage  of  his  goods  or  their 
delivery  when  carried  would  be  denied,  and  he  does  submit  under  protest, 
then  it  is  not  voluntary;  and  In  most  cases  the  facts  should  be  left  to  the  jury 
tosay  whether  the 'payment  under  the  particular  circumstances  was  voluntarily 

"  In  the  case  before  us  the  company  had  issued  a  general  order  to  their  agents 
to  make  an  additional  charge.  It  was  peremptory,  without  any  modification, 
and  the  company  have  no  right  to  say  that  was  an  experiment.  The  local 
agents  had  no  right  to  receive  goods  at  less  rates  or  to  take  less  in  payment  of 
carnage.  The  plaintiffs  were  doing  a  dally  business  which  coold  not  help  but 
be  injured  by  interruptions.  Their  business  was  done  In  this  way:  Then 
would  be  at  least  one  freight  each  way  a  day;  the  bill  from  the  down  freight 
from  Paterson  and  the  up  freight  from  Jersey  City  wonld  be  paid  the  next  day 
after  the  carriage  was  accomplished  and  the  goods  generally  delivered.  When 
the  two  first  bills  were  presented,  after  the  terminal  was  imposed,  which  was 
about  the  next  day  after  the  up  and  down  freights  of  November!,  I860,  th» 
plaintiffs  retimed  to  pay  the  terminal,  and  protested  against  it,  but  afterward 
paid  it,  and  protested  against  succeeding  bills  a  number  of  times,  and  asked 
the  cashier  if  it  was  necessary  to  have  this  protest  in  writing  and  he  said  no  -, 
then  they  asked  him  If  it  was  necessary  to  protest  every  time,  and  the  cashier 
said  it  was  considered  a  protest  against  all  the  bills  the  plaintiffs  would  have 
to  pay.  The  undisputed  facts  of  the  case  show  that  the  plaintiffs  and  tha 
cashier  considered  that  these  sums  were  being  paid  under  protest,  and  wen 
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disputed  by  the  plaintiffs.  There  seems  to  be  no  doubt  of  the  fact  that  the 
plaintiffs  were  unwilling  to  pay  them,  and  did  it  without  intending  to  yield 
their  objections.  Now  the  company  having  given  direct  orders  to  their  agents 
to  charge  the  terminals,  without  any  discretion,  and  the  plaintiffs  being  In- 
formed of  the  order  to  collect  it,  the  conclusion  would  reasonably  and  natur- 
ally be  drawn  that  the  company  intended  to  do  what  they  claimed.  It  is  not  a 
case  of  an  individual  making  an  unjust  demand.  A  great  corporation  like  that 
is  operated  systematically  and  by  many  agents.  It  Is  the  duty  of  subordinates 
to  follow  instructions,  to  carry  them  out.  and  to  adopt  such  means  as  are  nat- 
ural and  usual  forthelr  enforcement.  The  plaintiffs  could  reasonably  believe, 
that  unless  the  demand  was  complied  with  their  business,  which  was  of  a 
continuous  character,  requiring  promptness  and  dispatch  would  be  interrupted. 
Under  the  facts  then  of  this  case  the  payment  must  be  regarded  as  nnder  coer- 
cion and  the  jury  were  so  bound  to  And,  except  as  to  the  two  first  bills  claimed, 
of  date  of  November  10,  1869;  protest  having  been  made  after  they  were  pre- 
sented and  goods  delivered  they  may  be  considered  as  voluntarily  paid.  The 
plaintiffs  are  therefore  entitled  to  a  judgment  on  the  verdict  upon  omitting  the 
amount  of  those  two  bills.' 

"  The  terminal  charge,  which  alone  was  the  subject  of  dispute  between  the 
plaintiffs  and  the  railroad  company  during  the  time  that  they  were  carrying 
freight  for  the  plaintiffs,  was  a  charge  of  five  mntn  per  hundred  pounds  (for 
terminal  expenses),  which  the  court  held  that  tin*  railroad  company  had  no 
right  to  charge.  I  have  given  the  opinion  of  the  court  at  length  in  this  case, 
because  the  decision  was  not  only  In  my  judgment  correct  (except  as  to  the 
two  bills  of  date  November  10,  1869),  but  also  because  the  reasoning  of  the 
court,  on  which  it  based  Its  decision,  seems  to  me  to  be  In  general,  clear  and 
satisfactory.  I  do  not  however  see  why  upon  this  general  reasoning  the  two 
bills  of  date  November  10,  I860,  should  have  been  abated  from  the  verdict.  It 
is  true  they  were  objected  to  and  protested  against  after  the  goods  were  de- 
livered; but  this  objection  and  proteat  were  made  as  soon  as  the  hills  were  pre- 
sented, and  the  plaintiffs,  it  seems  tome,  on  the  reasoning  of  the  court,  were  not 
bound  to  make  any  formal  protest  or  refusal  to  pay  the  freight  demanded.  As 
it  seems  to  me,  they  had  just  and  reasonable  ground  to  apprehend  that,  unless 
they  paid  these  two  first  bills  presented  after  the  goods  were  delivered,  their 
business,  which  was  of  a  continuous  character  requiring  promptness  and  dis- 
patch, would  be  interrupted  by  the  railroad  company's  agents  refusing  to 
deliver  afterward  to  the  plaintiffs  any  goods,  unless  the  freight,  including  these 
terminal  charges,  were  paid,  before  the  goods  were  delivered,  which  would 
have  been  such  a  serious  interruption  of  the  plaintiff's  business  ss  to  render 
these  two  past  payments  as  well  as  all  subsequent  ones  involuntary.  The 
reasoning  of  the  court  In  this  case,  as  well  as  its  decision,  except  in  this  respect, 
hue  been  followed  in  a  number  of  cases  In  other  States,  decided  since  1871, 
though  in  but  one  of  the  opinions  is  this  case  referred  to. 

"In  the  Lafagette  ii  ndlna.  B.  Oo.\.  Paluatt.  41  Ind.  812,  decided  in  1873,  it 
was  decided  in  a  case  which  was  like  this  New  Jersey  case  in  this  particular, 
that  the  two  first  car-loads  of  goods  (in  this  case  cattle)  were  delivered,  before 
the  bills  were  presented,  the  shipper  refused  to  pay  them,  and  the  railroad 
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agent  insisted,  that  the  bills  mart  be  paid  as  presented,  mid  mid  that  lie  would 
not  deliver  any  future  car-loads  of  cattle,  until  the  freight  was  paid  as  demanded. 
And  thereupon  the  plaintiff  agreed  with  the  agent  that  he  would  pa;  under 
protest  the  bills  presented  and  also  future  freight  as  demanded,  but  he  would 
reserve  the  right  to  recover  such  sums  unjustly  paid.  It  was  decided  that  tlu 
payments  were  not  voluntary,  and  that  the  plaintiff  coald  recover  all  sums  he 
paid  in  excess  of  the  just  demand  Including  these  first  two  payments  made 
after  the  delivery  of  the  cattle.     The  court  say  page  820: 

"  '  We  am  of  opinion  that  the  money  so  paid  can  be  recovered  back,  if  there 
had  been  no  valid  agreement  that  it  might  be.  While  the  appellants  were  not 
in  the  actual  possession  of  the  cattle  of  this  appellee  they  possessed  such  power 
and  control  over  the  shipment  and  delivery  thereof,  as  gave  them  an  undue 
advantage  over  the  appellee,  and  the  necessity  of  the  appellee  was  so  great  and 
pressing  as  to  deprive  hint  of  the  freedom  of  his  will.  The  unjust  and  wrong- 
ful demand  of  the  appellants  and  the  necessities  of  the  appellees  coerced  him 
to  make  the  payments,  bnt  he  made  them  under  protest,  and  accompanied  them 
with  remonstrances  against  the  injustice  of  the  demand  upon  him.  In  Manotii 
v.  G-rUiooid,  10  How.  293,  the  importer  submitted  to  the  unjust  and  illegal 
demands  made  upon  him  by  the  collector  to  avoid  a  greater  evil,  and  the  court 
held  that  he  acted  under  moral  duress,  and  that  he  could  recover  back  the 
money  which  the  law  coerced  and  extorted  from  htm.  The  parties  did  not 
stand  upon  equal  terms.  The  appellee  had  to  perform  his  contract  with  the 
government  (to  deliver  it  cattle),  or  sustain  not  only  loss  of  profit,  bat  subject 
himself  to  damages.  The  contract  being  limited  to  two  months,  he  had  nu  time 
to  purchase  other  cattle,  or  procure  shipment  hy  a  different  route.  The  appel- 
lants refused  In  advance  to  deliver  any  future  shipments,  unless  the  bills  of 
freight  were  paid  as  made  out  by  the  way-bills.  There  were  six  shipment*  of 
cattle,  and  if  the  appellee  had  resorted  to  the  action  of  replevin  he  would  have 
been  compelled  to  have  brought  six  separate  suits.  To  require  this  would  have 
been  unreasonable  and  oppressive.  It  is  well  settled  by  an  unbroken  current 
of  authorities  in  England  and  in  this  country,  that  money  can  be  recovered 
back  which  has  been  procured  through  imposition,  extortion,  or  oppression,  or 
when  an  undue  and  unconscionable  advantage  has  been  taken  of  the  situation 
or  great  and  pressing  necessity  of  a  person  who  by  means  thereof,  has  been 
coerced  into  the  payment,  which  gives  such  payment  the  character  of  a  com- 
pulsory payment.' 

"  The  opinion  of  the  court  in  this  case  is  an  able  one;  and  I  fully  concur  in 
its  general  reasoning  as  well  as  in  the  conclusion  reached. 

"  Itseems  to  me,  that  the  express  refusal  of  the  railroad  company's  agent  to 
deliver  cattle  subsequently  shipped,  unless  the  party  paid  or  agreed  to  pay  the 
freight  demanded,  was  not  at  all  necessary  to  enable  the  plaintiff  in  that  can 
to  recover,  as  it  seems  to  me  that  it  is  a  reasonable  sod  almost  necessary  conclu 
sion,  that  the  agent  of  a  railroad  company  would  not  deliver  freight,  unless  the 
shipper  would  pay  the  regular  charges,  which  in  such  case  the  railroad  com 
puny  fixed  whether  such  charges  were  lawful  or  illegal. 

"In  Chicago  and  Alton  H.  Co.  v.  Chicago,  etc.,  Coat  Co.,  78  111.  131  (decided 
In  1875),  it  was  held:  '  As  the  company  had  no  other  outlet  for  Its  coal,  and  the 
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railroad  company  exacted  more  freight  than  It  ml  entitled  to,  the  coal  com- 
pany should  be  considered  as  under  a  kind  of  moral  duress,  and  the  payment 
by  them  of  freight  demanded  under  each  circumstances  cannot  be  considered 
voluntary,  and  they  have  a  light  to  recover  back  the  excess  of  freight  paid 
ever  what  was  dim.'  In  that  case  no  protest  or  refusal  to  pay  the  freights 
demanded  appears,  yet  the  court  says  on  page  180:  '  It  can  hardly  be  said  these 
enhanced  charges  were  voluntarily  paid  by  appellees.  It  was  a  case  of  '  life  and 
death '  with  them  as  they  had  no  other  means  of  conveying  their  coals  to  the 
market  offered  by  the  Illinois  Central,  and  tbey  were  bound  to  accede  to  any 
terms  the  appellants  might  enforce.  They  were  under  a  sort  of  moral  duress, 
by  submitting  to  which,  appellants  have  received  money  from  them,  which  in 
equity  and  good  conscience  they  ought  not  to  retain.  JUpi^y  v.  Oibum,  9 
Johns.  201  |    Taylor  v.  Taylor,  90  Hi.  060 ;    WaUm  s.  WoelverUm,  41  111.  941.' 

"  In  Mobile  A  Montgomery  Ry.  Co.  v.  Steiner,  61  Ala.  560  (decided  in  1878), 
it  was  held  :  '  The  nature  of  the  business  considered,  the  shipper  does  not 
stand  on  equal  terms  with  the  carrier  in  contracting  for  charges  for  transporta- 
tion ;  and  if  the  shipper  pays  the  rates  established  in  violation  of  law  by  the 
carrier  rather  than  forego  hie  services,  each  payment  is  not  voluntary  in  the 
legal  sense,  and  the  shipper  may  maintain  his  action  for  money  had  and  re- 
ceived to  recover  back  the  Illegal  charge.'  In  this  case,  page  S66,  the  evidence 
showed  that  the  defendants  refused  to  allow  the  plaintiffs  to  have  their  cotton 
taken  from  the  defendants'  warehouses  until  certain  exorbitant  and  Illegal 
rates  were  paid  or  agreed  to  be  paid,  and  without  such  understanding  the  de- 
fendants would  have  prevented  the  plaintiffs  from  removing  the  cotton  from 
their  warehouses,  as  in  some  Instances  they  did  without  prepayment  of  charges. 
Plaintiffs  made  general  complaint  to  the  superintendent  of  the  defendants  of 
the  exorbitance  of  their  charges.  On  page  595  the  court  say:  'Railroads  hare 
so  expedited  and  cheapened  travel  and  transportation  ;  have  so  driven  from 
their  domain  all  competing  modes  of  transportation,  that  the  public  is  left  no 
discretion  but  to  employ  them  or  suffer  irreparable  Injury  in  this  age  of  steam 
and  eleetricty.  They  have  their  established  rates  of  charges,  and  these  the 
shipper  must  pay  or  forego  their  facilities  and  benefits.  To  object  or  protest 
would  be  idle  waste  of  words.  The  law  looks  to  the  substance  of  things  and 
does  not  require  useless  forms  and  ceremonies.  The  corporation  and  shipper 
are  in  no  sense  on  equal  terms,  and  money  thus  paid  to  obtain  a  necessary  ser- 
vice is  not  voluntarily  paid,  as  the  law  Interprets  the  phrase.' 

"  In  the  case  of  Chicago  A  Alton  II.  Co.  v.  C,  V.  A  W.  Coal  Co.,  70  111.  131, 
the  court  in  reply  to  the  abjection  that  the  money  was  voluntarily  paid,  said  : 
'  It  can  hardly  be  said  the  enhanced  charges  were  voluntarily  paid  by  the 
appellees.  It  was  a  case  of  life  and  death  with  them,  as  they  had  no  other 
means  of  conveying  their  coals  by  the  Illinois  Central,  and  were  bound  to  accede 
to  any  terms  the  appellants  might  Impose.  They  were  under  a  sort  of  moral 
duress,  by  submitting  to  which  appellants  have  recovered  money  from  them, 
which  in  equity  and  good  conscience  they  ought  not  to  retain. ' 

"The  case  of  PUrkor  v.  at.  Vest.  A  Co.,  7  Man.  ft  Or.  958,  was  a  suit  by  a 
shipper  to  recover  back  excessive  charges  paid  by  railroad.  It  was  ob- 
jected the  payments  were  voluntary.     They  were  made  In  order  to  Induce  the 
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agent  insisted,  that  the  bills  must  be  paid  as  presented,  and  said  that  he  would 
not  deliver  any  fnt ore  car-loads  of  cattle,  until  the  freight  was  paid  as  demanded. 
And  thereupon  the  plaintiff  agreed  with  the  agent  that  he  would  pa?  under 
protest  the  bills  presented  and  also  future  freight  as  demanded,  but  he  would 
reserve  the  right  to  recover  such  sums  unjustly  paid.  It  was  decided  that  the 
payments  were  not  voluntary,  and  that  the  plaintiff  could  recover  all  sums  he 
paid  in  excess  of  the  just  demand  Including  these  first  two  payments  made 
after  the  delivery  of  the  cattle.     The  court  say  page  329: 

"'We  are  of  opinion  that  the  money  so  paid  can  be  recovered  back,  if  there 
had  been  no  valid  agreement  that  it  might  be.  While  the  appellants  were  not 
in  the  actual  possession  of  the  cattle  of  this  appellee  they  possessed  such  power 
and  control  over  the  shipment  and  delivery  thereof,  as  gave  them  an  undue 
advantage  over  the  appellee,  and  the  necessity  of  the  appellee  was  so  great  acid 
pressing  as  to  deprive  him  of  the  freedom  of  his  will.  The  unjust  and  wrong- 
ful demand  of  the  appellants  and  the  necessities  of  the  appellees  coerced  him 
to  make  the  payments,  but  he  made  them  under  protest,  and  accompanied  them 
with  remonstrances  against  the  in  j  ustice  of  the  demand  upon  him.  In  JftaaaaB 
v.  G-ruwold,  10  How.  283,  the  importer  submitted  to  the  unjust  and  illegal 
demands  made  upon  him  by  the  collector  to  avoid  a  greater  evil,  and  the  court 
held  that  he  acted  under  moral  duress,  and  that  he  could  recover  back  the 
money  which  the  law  coerced  and  extorted  from  him.  The  parties  did  not 
stand  upon  equal  terms.  The  appellee  had  to  perform  his  contract  with  tin 
government  (to  deliver  it  cattle),  or  sustain  not  only  loss  of  profit,  but  subject 
himself  to  damages-  The  contract  being  limited  to  two  months,  he  hadnotima 
to  purchase  other  cattle,  or  procure  shipment  by  a  different  route.  The  appel- 
lants refused  in  advance  to  deliver  any  future  shipments,  unless  the  Mils  of 
freight  were  paid  as  made  out  by  the  way-bills.  There  were  six  shipments  of 
cattle,  and  if  the  appellee  had  resorted  to  the  action  of  replevin  he  would  have 
been  compelled  to  have  brought  six  separate  suits.  To  require  this  would  have 
been  unreasonable  and  oppressive.  It  Is  well  settled  by  an  unbroken  current 
of  authorities  in  England  and  in  this  country,  that  money  can  be  recovered 
back  which  has  been  procured  through  imposition,  extortion,  or  oppression,  or 
when  an  undue  and  unconscionable  advantage  has  been  taken  of  the  situation 
or  great  and  pressing  necessity  of  a  person  who  by  means  thereof,  has  been 
coerced  into  the  payment,  which  gives  such  payment  the  character  of  a  com- 
pulsory payment-' 

"  The  opinion  of  the  court  in  this  case  is  an  able  one;  and  I  folly  con  our  in 
its  general  reasoning  as  well  as  in  the  conclusion  reached. 

"  It  seems  to  me,  that  the  express  refusal  of  the  railroad  company's  agent  to 
deliver  cattle  subsequently  shipped,  unless  the  party  paid  or  agreed  to  pay  tha 
freight  demanded,  was  not  at  all  necessary  to  enable  the  plaintiff  in  that  can 
to  recover,  as  it  seems  to  me  that  It  is  a  reasonable  and  almost  necessary  conclu- 
sion, that  the  agent  of  a  railroad  company  would  not  deliver  freight,  unless  the 
shipper  would  pay  the  regular  charges,  which  in  such  case  the  railroad  com 
]jriij-  fixed  whether  such  charges  were  lawful  or  illegal. 

"In  Chicago  and  AUon  R.  Co.  v.  Chicago,  tie.,  OoatCo..  TO  I1L  131  (decided 
in  18751,  it  was  held:  '  As  the  company  had  no  other  outlet  for  Its  coal,  and  the 
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railroad  company  exacted  more  freight  than  It  wM  entitled  to,  the  coal  com- 
pany should  be  considered  as  under  a  kind  of  moral  duress,  and  the  payment 
by  them  of  freight  demanded  under  such  circumstances  cannot  be  considered 
voluntary,  and  they  have  a  right  to  recover  back  the  excess  of  freight  paid 
over  what  was  due.'  In  that  ease  no  protest  or  refusal  to  pay  the  freights 
demanded  appears,  yet  the  court  says  on  page  180:  '  It  can  hardly  bo  said  these 
enhanced  charges  were  voluntarily  paid  by  appellees.  It  was  a  case  of  'life  and 
death'  with  them  as  they  had  no  other  means  of  conveying  their  coals  to  the 
market  offered  by  the  Illinois  Central,  and  they  were  bound  to  accede  to  any 
terms  the  appellants  might  enforce.  They  were  under  a  sort  of  moral  duress, 
by  submitting  to  which,  appellants  have  received  money  from  them,  which  in 
equity  and  good  conscience  they  ought  not  to  retain.  Ripley  v.  Gibson,  9 
Johns.  201  ;    Taylor  v.  Taylor,  30  Hi.  6B0 ;    Watten  e.  Woohtrton,  41  111.  341.' 

"  In  Mobile  tt  Montgomery  Ry.  Co.  v.  auiner,  81  Ala.  S60  (decided  in  1878), 
it  was  held  :  '  The  nature  of  the  business  considered,  the  shipper  does  not 
stand  on  equal  terms  with  the  carrier  in  contracting  for  charges  for  transporta- 
tion ;  and  If  the  shipper  pays  the  rates  established  in  violation  of  law  by  the 
carrier  rather  than  forego  his  services,  such  payment  is  not  voluntary  in  the 
legal  sense,  and  the  shipper  may  maintain  his  action  for  money  had  and  re- 
ceived to  recover  back  the  Illegal  charge. '  In  this  case,  page  566,  the  evidence 
•hawed  that  the  defendants  refused  to  allow  the  plaintiffs  to  have  their  cotton 
taken  from  the  defendants'  warehouses  until  certain  exorbitant  and  illegal 
rates  were  paid  or  agreed  to  be  paid,  and  without  such  understanding  the  de- 
fendants would  have  prevented  the  plaintiffs  from  removing  the  cotton  from 
their  warehouses,  as  in  some  instances  they  did  without  prepayment  of  charges. 
Plaintiffs  made  general  complaint  to  the  superintendent  of  the  defendants  of 
the  exorbitance  of  their  charges.  On  page  895  the  court  say :  '  Railroads  have 
so  expedited  and  cheapened  travel  and  transportation ;  have  so  driven  from 
their  domain  all  competing  modes  of  transportation,  that  the  public  is  left  no 
discretion  but  to  employ  them  or  suffer  Irreparable  injury  in  this  age  of  steam 
and  electrlcty.  They  have  their  established  rates  of  charges,  and  these  the 
shipper  must  pay  or  forego  their  facilities  and  benefits.  To  object  or  protest 
would  be  idle  waste  of  words.  The  law  looks  to  the  substance  of  things  and 
does  not  require  useless  forms  and  ceremonies.  The  corporation  and  shipper 
are  in  no  sense  on  equal  terms,  and  money  thus  paid  to  obtain  a  necessary  ser- 
vice Is  not  voluntarily  paid,  as  the  law  interprets  the  phrase.' 

"  In  the  case  of  Chicago  <*  -*"»»  -R-  Oo.  v.  C,  V.  A  W.  Coal  Co.,  79  111.  131, 
the  court  in  reply  to  the  objection  that  the  money  was  voluntarily  paid,  said  : 
'  It  can  hardly  be  said  the  enhanced  charges  were  voluntarily  paid  by  the 
appellees.  It  was  a  case  of  life  and  death  with  them,  as  they  had  no  other 
means  of  conveying  their  coals  by  the  Illinois  Central,  and  were  bound  to  accede 
to  any  terms  the  appellants  might  Impose.  They  were  under  a  sort  of  moral 
duress,  by  submitting  to  which  appellants  have  recovered  money  from  them, 
which  in  equity  and  good  conscience  they  ought  not  to  retain.' 

" The  case  of  Parker  v.  Gt.  Wad.  R.  Co.,  7  Man.  &  Or.  858.  was  a  suit  by  a 
•Upper  to  recover  bank  excessive  charges  paid  by  railroad.  It  was  ob- 
jected the  payments  were  voluntary.     They  were  made  in  order  to  Induce  the 
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agent  insisted,  (hat  the  bills  must  be  paid  as  presented,  and  said  thai  he  would 
not  deliver  but  future  ear-loads  of  cattle,  until  the  freight  was  paid  as  demanded. 
And  thereupon  the  plaintiff  agreed  with  the  agent  that  he  would  pay  under 
protest  the  bills  presented  and  also  future  freight  as  demanded,  bat  he  would 
reserve  the  right  to  recover  sach  sums'  unjustly  paid.  It  was  decided  that  the 
payments  were  not  voluntary,  and  that  the  plaintiff  could  recover  all  sums  ha 
paid  in  excess  of  the  just  demand  including  these  first  two  payments  mads 
after  the  delivery  of  the  cattle.     The  court  wy  page  839: 

' '  We  are  of  opinion  that  the  money  so  paid  can  be  recovered  back,  if  then 
had  been  no  valid  agreement  that  it  might  be.  While  the  appellants  were  not 
in  the  actual  possession  of  the  cattle  of  this  appellee  they  possessed  such  power 
and  control  over  the  shipment  and  delivery  thereof,  as  gave  them  an  undue 
advantage  over  the  appellee,  and  the  necessity  of  the  appellee  was  so  great  and 
pressing  as  to  deprive  him  of  the  freedom  of  his  will.  The  unjust  and  wrong- 
ful demand  of  the  appellants  and  the  necessities  of  the  appellees  coerced  him 
to  make  the  payments,  hut  he  made  them  under  protest,  and  accompanied  them 
with  remonstrances  against  the  injustice  of  the  demand  upon  him.  In  IkfJiTuwfl 
v.  GritwM,  10  How.  283,  the  importer  submitted  to  the  unjust  and  illegal 
demands  made  upon  him  by  the  collector  to  avoid  a  greater  evil,  and  the  court 
held  that  he  acted  under  moral  duress,  and  that  he  could  recover  back  the 
money  which  the  law  coerced  and  extorted  from  him.  The  parties  did  not 
stand  upon  equal  terms.  The  appellee  had  to  perform  his  contract  with  the 
government  (to  deliver  It  cattle),  or  sustain  not  only  logs  of  profit,  but  subject 
himself  to  damages.  The  contract  being  limited  to  two  months,  he  had  no  time 
to  purchase  other  cattle,  or  procure  shipment  by  a  different  mute.  The  appel- 
lants refused  In  advance  to  deliver  any  future  shipments,  unless  the  bills  of 
freight  were  paid  as  made  oat  by  the  way-bills.  There  were  six  shipments  of 
cattle,  and  if  the  appellee  had  resorted  to  the  action  of  replevin  he  would  have 
been  compelled  to  have  brought  six  separate  suits.  To  require  this  would  have 
been  unreasonable  and  oppressive.  It  is  well  settled  by  an  unbroken  current 
of  authorities  in  England  and  in  this  country,  that  money  can  he  recovered 
back  which  has  been  procured  through  imposition,  extortion,  or  oppression,  or 
when  an  undue  and  unconscionable  advantage  has  been  taken  of  the  situation 
or  great  and  pressing  necessity  of  a  person  who  by  means  thereof,  has  been 
coerced  into  the  payment,  which  gives  such  payment  the  character  of  s  com- 
pulsory payment.' 

"  The  opinion  of  the  court  in  this  case  is  an  able  one;  and  1  fall;  concur  la 
its  general  reasoning  as  well  as  in  the  conclusion  reached. 

"  It  seems  to  me,  that  the  express  refusal  of  the  railroad  company's  agent  to 
deliver  cattle  subsequently  shipped,  unless  the  party  paid  or  agreed  to  pay  th* 
freight  demanded,  was  not  at  all  necessary  to  enable  the  plaintiff  in  that  ease 
to  recover,  as  it  seems  to  me  that  it  is  a  reasonable  and  almost  noceeeary  conclu- 
sion, that  the  sgent  of  a  railroad  company  would  not  deliver  freight,  unless  the 
shipper  would  pay  the  regular  charges,  which  in  such  case  the  railroad  com 
jinny  fixed  whether  such  charges  were  lawful  or  illegal. 

"In  Chicago  and  Alton  R.  do.  v.  Chieago,  etc.,  OoalOo.,  79  DL  131  (decided 
In  1875),  it  was  held :  '  As  the  company  had  no  other  outlet  for  Its  coal,  and  ths 
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railroad  company  exacted  more  freight  than  It  wm  entitled  to,  the  coal  com- 
pany should  be  considered  as  under  a  kind  of  moral  dnresa,  and  the  payment 
by  them  of  freight  demanded  under  sncli  circumstances  cannot  be  considered 
voluntary,  and  they  hare  a  right  to  recover  back  the  excess  of  freight  paid 
over  what  wm  due.'  In  that  case  no  protest  or  refusal  to  pay  the  freights 
demanded  appears,  yet  the  court  say*  on  page  180:  '  It  can  hardly  be  said  these 
enhanced  charges  were  voluntarily  paid  by  appellees.  It  was  a  case  of  '  life  and 
death '  with  them  as  they  had  no  other  means  of  conveying  their  coals  to  the 
market  offered  by  the  Illinois  Central,  and  they  were  bound  to  accede  to  any 
terms  the  appellants  might  enforce.  They  were  under  a  sort  of  moral  duress, 
by  submitting  to  which,  appellants  have  received  money  from  them,  which  in 
equity  and  good  conscience  they  ought  not  to  retain.  Jtipley  v.  QibtOft,  9 
Johns.  301 ;    Taylor  v.  Taylor,  30  111.  850  ;    Walton  v.  Wooiverton,  41  111.  341.' 

"  In  Mobile  A  Montgomery  Ry.  Co.  v.  Steiner,  01  Ala.  500  (decided  In  1878), 
it  was  held  :  '  The  nature  of  the  business  considered,  the  shipper  does  not 
stand  on  equal  terms  with  the  carrier  in  contracting  for  charges  for  transporta- 
tion ;  and  If  the  shipper  pays  the  rates  established  in  violation  of  law  by  the 
carrier  rather  than  forego  his  services,  such  payment  is  not  voluntary  In  the 
legal  sense,  and  the  shipper  may  maintain  his  action  for  money  had  and  re- 
ceived to  recover  back  the  Illegal  charge.*  In  this  case,  page  500,  the  evidence 
showed  that  the  defendants  refused  to  allow  the  plaintiffs  to  have  their  cotton 
taken  from  the  defendants'  warehouses  until  certain  exorbitant  and  illegal 
rates  were  paid  or  agreed  to  be  paid,  and  without  such  understanding  the  de- 
fendants would  have  prevented  the  plaintiffs  from  removing  the  cotton  from 
their  warehouses,  as  In  some  instances  they  did  without  prepayment  of  charges. 
Plaintiffs  made  general  complaint  to  the  superintendent  of  the  defendants  of 
the  exorbitance  of  their  charges.  On  page  095  the  court  say:  '  Railroads  have 
so  expedited  and  cheapened  travel  and  transportation  ;  have  so  driven  from 
their  domain  all  competing  modes  of  transportation,  that  the  public  Is  left  no 
discretion  but  to  employ  them  or  suffer  irreparable  injury  in  this  age  of  steam 
and  electricty.  They  have  their  established  rates  of  charges,  and  these  the 
shipper  must  pay  or  forego  their  facilities  and  benefits.  To  object  or  protest 
would  be  idle  waste  of  words.  The  law  looks  to  the  substance  of  things  and 
does  not  require  useless  forms  and  ceremonies.  The  corporation  and  shipper 
are  in  no  sense  on  equal  terms,  and  money  thus  paid  to  obtain  a  necessary  ser- 
vice Is  not  voluntarily  paid,  as  the  law  Interprets  the  phrase.' 

"  In  the  case  of  Chicago  <r  Alton  B.  Co.  v.  0.,  V.  &  W.  Coal  Co.,  78  HI.  181, 
the  court  In  reply  to  the  objection  that  the  money  was  voluntarily  paid,  said  : 
'  It  can  hardly  be  said  the  enhanced  charges  were  voluntarily  paid  by  the 
appellees.  It  was  a  case  of  life  and  death  with  them,  as  they  had  no  other 
means  of  conveying  their  coals  by  the  Illinois  Central,  and  were  bound  to  accede 
to  any  terms  the  appellants  might  Impose.  They  were  under  a  sort  of  moral 
duress,  by  submitting  to  which  appellants  have  recovered  money  from  them, 
which  in  equity  and  good  conscience  they  ought  not  to  retain.' 

"The  CMS  of  Parker  v.  Gt.  Wett.  B.  Co.,  1  Man.  ft  Gr.  858,  was  a  suit  by  a 
shipper  to  recover  back  excessive  charges  paid  by  railroad,  It  was  ob- 
jected the  payments  were  voluntary.     They  were  made  in  order  to  Induce  the 
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company  to  do  that  which  they  were  bound  to  do  without  them ;  and  for  the 
refusal  to  do  which  an  action  on  the  case  might  have  been  maintained.  The 
case  was  attumptit  for  ni:iney  had  and  received,  and  the  court  ruled  the 
action  was  well  brought. 

"To  the  same  effect  are  the  following  authorities  :  3GreenL  Ev.,  £  121; 
CaldaeU  v.  Pedin,  3  Watta,  827 ;  Harmony  v.  Brigham.  2  Kerr.  M  J  Batten 
<t  S.  Co.  v.  City  of  Botton,  4  Mete.  181  :  Chandler  i.  Sanger,  44  Miss.  364; 
Stephen*  t.  Daniels,  27  Ohio  St  S2T  ;  TuttU  v.  Everett.  51  Mian.  77 ;  s.  c,  84 
Am.  Rep.  623 ;  Howe  v.  Slate,  98  Hiss.  57 ;  Robinxm  v.  EeeeU,  73  N.  C.  281 ; 
Mr*  Nat.  Bank  v.  Wathin*,  21  Mich.  488 ;  Ateetl  v.  Zulutf,  36  Mich.  118 ; 
MtKee  v.  Campbell,  27  Mich.  497 ;  Carea  v.  Rutherford,  108  Mass.  1 ;  L.  &  J. 
Railroad  Company  v.  PiUtieon,  41  Ind.  811. 

■'  The  case  of  Potomac  Coal  Go.  v.  C.  A  P.  R.  Co..  38  Md.  338,  is  not  in  har- 
mony with  the  above,  hut  we  decline  to  follow  it. 

"  Most  of  the  above  cases  cited  to  sustain  the  position  of  the  court  were  canes. 
of  suits  brought  to  recover  back  illegal  taxes,  which  had  been  paid  ;  and,  a* 
we  have  said,  this  class  of  cases  are  entitled  to  comparatively  little  weight  in 
determining  the  question  under  consideration.  It  will  be  observed  that  the 
two  cases  last  cited  from  Alabama  and  Illinois  of  suits  brought  to  recover  back 
money  paid  to  railroad  companies  Id  excess  of  legal  rates  have  gone  a  good 
deal  further  than  previous  cases  had  gone  in  holding  that  such  moneys  may  be 
recovered  back,  the  payment  not  being  regarded  as  voluntary.  Bat  it  seems 
to  me  that  they  have  not  laid  down  the  law  any  too  strongly ;  and  that  neither 
objection  nor  protest  by  the  shipper,  when  illegal  freight  charges  are  demanded 
by  a  railroad  company,  ought  to  be  required  In  order  to  entitle  the  shipper  to 
recover,  nor  should  the  fact  that  the  freight  had  been  delivered  when  the 
payment  was  made  necessarily  prevent  such  recovery.  It  would  under  some 
circumstances  have  that  effect,  as  when  the  shipper  was  not  one  engaged  in  a 
business  in  which  it  was  necessary  to  make  frequent  and  habitual  urns  of  the 
railroad,  or  where  the  shipper  had  other  convenient  modes  of  transporting  his 
goods,  so  that  the  railroad  company  had  no  undue  advantage  of  him.  But 
when  the  shipper  was  one  whose  business  could  not  be  successfully  carried  on 
without  frequent  use  of  this  identical  railroad  for  transportation  purposes, 
then  it  seems  to  me,  in  making  over  payments  for  freight  on  the  demand  of 
the  railroad,  he  should  be  regarded  as  making  them  under  a  species  of  moral 
duress,  and  such  payments  should  be  regarded  as  Involuntary,  and  he  should 
in  an  action  of  assumpsit  for  money  had  and  received  be  allowed  to  recover 
back  of  the  railroad  company  what  he  had  paid  in  excess  of  legal  charges;  and 
this  position  Is  sustained  by  these  most  recent  cases. 

' '  The  most  recent  case  which  I  have  seen  of  an  action  of  this  description 
Uirainst  a  railroad  company  is  Paten  v.  Marietta,  etc..  R-  Co.,  42  Ohio  St.  This 
is  one  of  twelve  cases,  each  of  which  involves  similar  facts  and  questions  of 
law.  One  question  involved  in  this  case  was  whether  the  plaintiff  could 
recover  back  of  the  defendant  illegal  freights  which  he  had  paid.  The  facts, 
as  shown  by  the  evidence.  In  reference  to  these  payments  were  that  the 
plaintiff  paid  the  charges  for  each  month  at  the  end  of  the  month.  Judge 
Fou-BTT,  who  delivered  the  opinion  of  the  court,  thought  from  the  evidence. 
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that  these  payments  were  made  to  secure  transportation  for  the  succeeding; 
month,  and  the  plaintiff!  in  each  of  the  cases  were  doing  a  manufacturing  busi- 
ness, and  if  they  could  not  get  such  transportation  their  1 1  nil  would  hare 

greatly  suffered.  Bat  Jadge  McIlvaihe,  who  dissented,  thought  that  then 
was  no  testimony  satisfactorily  showing  that  payments  were  exacted  as  a  con- 
dition of  future  freightage  or  paid  on  any  reasonable  belief  that  future  freight 
would  be  refused,  unless  payment*  were  made.  I  would  say  with  reference 
to  this  diversity  of  opinion,  that  it  seems  to  me,  that  the  presumption  would 
always  be  that  a  railroad  company  would  continue  to  charge  its  fixed  rates 
whether  a  shipper  protested  or  not,  and  that  if  any  shipper  refused  'to  paj 
the  rates  demanded,  the  railroad  company  would  refuse  to  transport  his  goods. 
And  if  the  railroad  would  establish  that  payments  of  exhorbitant  rates  for 
freight  paid  by  one  whose  business  required  frequent  transportation  of  such 
goods  over  the  same  railroad,  were  voluntarily  paid  without  any  reasonable 
belief  that  future  freight  would  be  refused,  unless  the  rates  of  payment  paid 
by  the  company,  and  by  It  demanded  was  paid,  the  burden  of  proving  this 
would  be  on  the  railroad  company,  and  that  payments  of  freights  demanded  of 
a  regular  shipper  of  freight  over  a  railroad,  when  he  had  no  other  convenient 
way  of  transportation  should,  in  the  absence  of  proof  to  the  contrary,  be  regarded 
as  made  on  a  reasonable  belief,  that  future  freight  would  be  refused,  unless 
the  payments  demanded  were  made  by  the  shipper." 

Against  these  numerous  authorities  I  have  found  but  a  single  ease,  where  a 
railroad  company  was  not  compelled  to  pay  back  Illegal  freight,  which  on  its 
demand  had  been  paid  by  a  shipper,  that  is,  Potomac  Goal  Company  v.  Oam- 
bertand  and  Penn.  R.  Co.,  88  Md.  338.  This  case  was  decided  In  1878  and 
before  the  decision  of  most  of  the  cases  to  which  I  have  referred.  None  of 
these  similar  railroad  cases  either  In  England  or  America  were  referred  to  in 
that  case  by  the  court,  though  the  English  case  was  referred  to  by  counsel  in 
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A  statute  authorising  the  election  of  four  members  of  a  police  board  in  a  city, 
bat  denying  the  right  to  any  voter  to  vote  for  more  than  two  candidates.  Is 
unconstitutional. 
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McIlv  ainr,  J.  This  proceeding  is  prosecuted  to  oast  defendant 
from  the  office  of  police  commissioners  of  the  city  of  Springfield, 
and  wholly  exclude  them  from  the  exercise  of  franchisee,  powers 
and  authority,  assumed  to  be  conferred  by  the  act  of  April  21, 1884, 
entitled  "An  act  to  amend  sections  1998,  2012,  2013,  2014,  2021 
and  2022  of  the  Revined  Statutes  of  Ohio." 

Defendant  Constantino,  as  mayor  of  the  city  of  Springfield,  and. 
defendants  Kinnane,  Schneider,  Fried  and  Conklin,  who  were 
elected  to  the  office  of  police  commissioners  by  the  electors  of  the 
city  of  Springfield,  in  accordance  with  the  terms  of  said  statute, 
rely  on  its  provisions  as  their  sole  authority  for  assuming  to  act  as 
such  board  of  police  commissioners. 

Section  1998,  as  amended  by  said  act,  reads  as  follows:  "In 
cities  of  the  first  and  second  grades  of  the  second  class,  and  in 
cities  of  the  third  grade  of  the  second  class,  having  a  population 
of  nineteen  thousand,  and  not  exceeding  twenty  thousand,  and  in 
cities  having  a  population  of  twenty  thousand  and  not  exceeding 
thirty  thousand  five  hundred,  by  the  last  Federal  census,  and  that 
have  not  been  advanced  to  a  city  of  the  second  grade,  second  class, 
all  powers  and  duties  with  respect  to  the  appointment,  regulation, 
government  and  control  of  the  police  shall  be  vested  in  and  exer- 
cised by  a  board  consisting  of  a  mayor,  who  shall  be  president,  and 
four  commissioners,  who  shall  be  electors  and  freeholders  of  the 
city,  and  a  majority  shall  constitute  a  quorum,  and  in  cities  of  the 
third  grade  of  the  second  class,  having  a  population  of  nineteen 
thousand  and  not  exceeding  twenty  thousand,  and  in  cities  having 
a  population  of  twenty  thousand  and  not  exceeding  thirty  thousand 
five  hundred,  by  the  last  Federal  census,  and  that  have  not  been 
advanced  to  a  city  of  the  second  grade,  second  class,  said  commis- 
sioners shall  be  elected  by  the  people  to  serve  for  the  term  of  two 
years,  and  until  their  successors  are  duly  elected  and  qualified;  the 
first  election  to  be  held  within  twenty  days  after  the  passage  of  this 
act;  and  thereafter  said  commissioners  shall  be  elected  at  the  annual 
municipal  election,  but  no  elector  shall  at  any  election  vote  for  mora 
than  two  persons  for  such  commissioners,  and  any  ballot  containing 
the  names  of  more  than  two  persons  for  said  office  shall  not  be 
counted  for  any  of  the  names  thereon,  and  the  four  persons  receiv- 
ing the  highest  number  of  votes  cast  shall  be  declared  elected ; 
provided,  that  in  the  case  of  said  last-named  cities,  the  provisions 
of  section  1999  of  said  Revised  Statutes,  which  relate  to  the  term 
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of  office  of  said  commissi oners,  shall  not  apply,  and  all  vacancies 
occurring  during  the  term  of  said  commissioners  shall  be  filled  as 
provided  by  said  section  1999;  bat  in  making  such  appointments 
the  political  complexion  of  the  board  shall  not  be  changed,  and  in 
case  any  cities  of  the  third  grade  of  the  second  class,  having  a 
population  of  nineteen  thousand  and  not  exceeding  twenty  thousand 
and  any  city  having  a  population  of  twenty  thousand  and  not  ex- 
ceeding thirty  thousand  five  hundred  by  the  last  Federal  census, 
and  that  have  not  been  advanced  to  a  city  of  the  second  grade, 
second  class,  shall  be  changed  in  grade  or  class,  the  police  board 
hereby  provided  for  such  cities  and  its  powers  and  duties  shall  not 
be  affected  by  such  change.  Provided,  that  in  said  last-named 
cities  the  present  police  force  shall  continue  in  office  only  until  a 
police  force  is  appointed  by  said  board  and  duly  qualified." 

It  is  admitted  that  the  city  of  Springfield  is  embraced  in  the  terms 
of  this  statute,  but  it  is  contended  by  the  relator  that  the  provision 
of  the  section  that  "  no  elector  shall  at  any  election  vote  for  more 
than  two  persons  for  such  commissioners,  and  any  ballot  contain- 
ing the  names  of  more  than  two  persons  for  said  office  shall  not  he 
counted  for  any  of  the  names  thereon,  and  the  four  persons  receiv- 
ing the  highest  number  of  votes  shall  he  declared  elected,"  is  in  con- 
flict with  the  Constitution  of  the  State,  and  an  election  held  there- 
nnder  is  therefore  void. 

Section  27,  article  2  of  the  Constitution  provides:  "The  election 
and  appointment  of  all  officers,  and  the  filling  of  all  vacancies  not 
otherwise  provided  for  by  this  Constitution  or  the  Constitution  of 
the  United  States,  shall  be  made  in  such  manner  as  may  be  directed 
by  law;  but  no  appointing  power  shall  be  exercised  by  the  general 
assembly,except  as  prescribed  in  this  Constitution,  and  in  election  of 
United  States  senators,  and  in  these  cases  tho  vote  shall  be  taken 
viva  voce." 

That  the  defendants  acting  as  a  board  of  police  commissioners, 
exercising  the  functions  conferred  by  the  act  of  April  21,  1884,  are 
officers,  within  the  meaning  of  this  provision  of  the  Constitution, 
is  not  controverted  in  this  case.  That  they  are  such  officers  is  made 
clear  by  the  decision  in  Slate  v.  Kemw/t,  7  Ohio  St.  546,  and  is  not 
in  conflict  with  Warwick  v.  State,  25  Ohio  St.  21.  This  board  is 
created  by  the  statute,  and  the  mode  of  filling  it  not  being  provided 
for  by  the  Constitution  of  this  State  of  the  United  States,  it  follows 
that  it  must  be  Oiled  by  election  or  appointment  in  such  manner  as 
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may  be  directed  by  law.  Two  modes  of  filling  an  office  are  indicated 
by  this  clause  in  the  Constitution  —  by  election  and  by  appointment. 
The  general  assembly  may  choose  either,  and  having  determined 
the  mode,  the  manner  of  carrying  it  into  execution  is  left  to  its 
discretion. 

In  the  case  before  us,  the  legislature  having  created  the  office  in 
question,  determined  that  it  should  be  filled  by  an  election.  The 
city  of  Springfield  was  made  the  election  district,  and  the  ' '  electors  " 
of  this  district  were  authorized  to  vote  at  the  election.  The  first 
election  was  to  have  been  held  within  twenty  days  after  the  passage 
of  the  act,  and  thereafter  at  the  annual  municipal  election. 

The  qualifications  of  electors  are  not  defined  by  this  statute,  but 
undoubtedly  the  legislature  meant  such  persons  as  had  the  qualifica- 
tions required  of  electors  by  the  Constitution  and  general  laws  of 
the  State,  as  we  think  it  clear  that  the  election  for  officers  as  author- 
ized by  this  section  of  the  Constitution  must  be  such  an  election  as 
is  held  in  conformity  to  the  provisions  of  the  Constitution  on  that 
subject. 

We  have  no  doubt  the  filling  of  an  office,  not  provided  for  under 
the  Constitution  of  the  State  or  the  United  States,  may  be  referred 
to  a  body  or  class  of  persons  who  may  or  may  not  have  the  qualifica- 
tions of  electors,  and  the  manner  of  ascertaining  the  sense  of  such 
body  or  class  may  be  by  taking  a  vote;  but  such  mode  of  filling  the 
office  is  not  by  an  election  as  authorized  by  section  27,  article  2,  but 
by  ab  appointment  as  therein  authorized.  Indeed  the  manner  of 
filling  an  office  by  appointment  is  unrestricted,  save  only  that  it  can- 
not be  by  "an  election,"  which  is  pointed  out  by  the  Constitution 
as  a  different  mode  of  filling  an  office. 

The  Constitution  does  not  provide  in  detail  the  manner  of  hold- 
ing elections,  leaving  that  to  legislative  discretion,  but  it  does  provide 
that  all  elections  shall  be  by  ballot,  and  having  prescribed  the  quali- 
fications of  an  elector,  provides  that  each  elector  "  shall  be  entitled 
to  vote  at  all  elections."  See  Const,  art.  5.  By  this  article  we 
have  no  doubt  that  each  elector  is  entitled  to  vote  for  each  offi- 
cer, whose  election  is  submitted  to  the  electors,  as  well  as  on  each 
question  that  is  submitted.  This  implication  fairly  arises  from  the 
language  of  the  Constitution  itself,  but  is  made  absolutely  certain 
when  viewed  in  the  light  of  circumstances  existing  at  the  time  of 
its  adoption.  No  such  thing  as  "minority  representation*'  or 
"cumulative  voting"  was  known  in  the  policy  of  this  State  at  the 
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time  of  the  adoption  of  this  Constitution  in  1851.  The  right  of 
«ach  elector  to  rote  for  a  candidate  for  each  office  to  be  filled  at  an 
election  had  never  been  doubted.  No  effort  was  made  by  the  framers 
of  the  Constitution  to  modify  this  right,  and  we  think  it  was  in- 
tended to  continue  and  guarantee  such  right  by  the  provision  that 
each  elector  "  shall  be  entitled  to  vote  at  all  elections."  Such  right 
is  denied  by  this  statute  which  provides  for  the  election  of  four 
members  of  the  board  of  police  commissioners,  but  denies  to  any 
elector  the  right  to  vote  for  more  than  two  persons,  for  such  com- 
missioners. 

The  relator  also  claims  that  this  statute  is  in  conflict  with  section 
1,  article  13  of  the  Constitution,  which  provides:  "The  general 
assembly  shall  pass  no  special  act  conferring  corporate  powers." 
In  answer  to  this  claim  defendants  rely  on  Stale  v.  Covington,  89 
Ohio  St.  Ill,  which  was  approved  in  Stats  v.  Baughtnan,  39  Ohio 
St  455. 

This  question  has  not  been  considered  by  this  court,  but  in  order 
to  avoid  misunderstanding,  it  is  deemed  proper  to  say  that  the  case 
referred  to  is  not  conclusive  on  the  point  made.  In  Covington's 
case,  where  the  board  of  police  commissioners  was  appointed  by  the 
governor,  it  was  said  that  the  board  of  commissioners  upon  whom 
powers  were  conferred  was  not  a  corporation,  and  therefore  the 
statute  though  special  was  not  unconstitutional 

In  the  case  before  us  it  is  claimed  the  power  to  hold  an  election 

was  conferred  upon  the  city  of  Springfield,  a  municipal  corporation, 

and  the  act  being  special,  was  prohibited.     This  is  a  very  different 

question,  but  the  solution  of  it  is  not  deemed  necessary  by  this  court. 

Judgment  of  muter. 


Okbt,  J.  I  concur  in  the  judgment  of  ouster,  but  find  it  neces- 
sary to  state  separately  the  ground  upon  which  I  concur.  The  case 
involves  the  constitutionality  of  the  act  of  April  9,  1884  (81  Ohio 
L.  121),  so  far  as  the  same  relates  to  "cities  having  a  population 
of  twenty  thousand  and  not  exceeding  thirty-five  thousand  five 
hundred  by  the  last  Federal  census,  and  that  have  not  been  advanced 
to  a  city  of  the  second  grade,  second  class."  The  relator  insists 
that  the  act,  so  far  as  it  applies  to  the  cities  above  described,  is 
invalid  upon  two  grounds,  first,  that  it  violates  the  fifth  article  of 
the  Constitution  which  relates  to  the  elective  franchise;  and  secondly 
that  it  violates  the  first  section  of  the  thirteenth  article  of  the  Con- 
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stitution,  which  provides  that  "  the  general  assembly  shall  pass  do 
special  act  conferring  corporate  powers."  These  questions  were  very 
fully  and  ably  argued  orally  and  on  briefs,  and  after  the  briefs  were 
read  and  authorities  cited  were  examined,  nothing  remained  to  be 
done  bnt  for  each  judge  to  express  his  opinion.  The  court  was 
unanimous  in  holding  there  should  be  judgment  of  ouster.  I  do 
not  dissent  from  the  view  expressed  in  the  opinion  of  McIltatne. 
J.,  but  I  prefer  to  withhold  the  expression  of  an  opinion  upon  that 
question  until  such  opinion  becomes  necessary.  I  think  the  case 
will  be  properly  decided  when  a  correct  answer  is  given  to  the  ques- 
tion whether  the  act,  so  far  as  its  validity  is  involved  in  this  case,  is  in 
conflict  with  the  provision  of  the  Constitution  inhibiting  the  grant- 
ing of  corporate  powers  by  special  act 

Not  only  is  the  fact  found  in  the  record  that  the  words  above 
quoted  from  the  act  apply  to  the  city  of  Springfield  alone,  bnt  with- 
out such  finding  this  court  wonld  take  judicial  notice  that  the  words 
never  did  and  never  can  apply  to  any  other  municipal  corporation 
than  Springfield  and  consequently  the  act  to  that  extent  is  local  and 
special.  State  v.  Covington,  29  Ohio  St  102;  McQill  v.  State,  34  Ohio 
St  228,  268, 270;  State  v.  Brewster,  39  Ohio  St  653;  Devine  v.  Com. 
of  Cook  Co.,  84  111.  590.  And  as  the  act  assumes  to  confer  upon  the 
city  of  Springfield  power  to  hold  an  election  of  its  electors  for  public 
officers  for  the  corporation,  and  exercise  other  important  functions,  it 
is  too  clear  for  argument  that  the  act  in  form  confers  corporate  power. 
Stale  v.  Mitchell,  31  Ohio  St  529.  And  the  act  being  invalid  for 
the  reason  stated,  so  far  as  it  authorizes  the  city  of  Springfield  to 
hold  a  corporate  election,  and  it  being  neither  reasonable  nor  prob- 
able that  the  legislature  would  have  made  provisions  with  respect 
to  Springfield  unless  the  whole  act  could  have  effect  with  respect  to 
that  city,  it  follows  that  the  whole  act  is  void  so  far  as  Springfield 
is  concerned.  State  v.  Sinks,  42  Ohio  St.  345.  So  far  from  Slate 
v.  Covington,  supra,  being  opposed  to  this  view  it  will  be  found  on 
careful  examination  that  it  strongly  supports  it  There  the  officers 
were  not  elected;  they  were  appointed;  and  of  course  the  appoint- 
ment by  the  governor  of  officers  for  Cincinnati  was  an  act  done  in 
pursuance  of  authority  conferred  upon  him.  In  fact  no  corporate 
power  wag  conferred  upon  the  city  with  respect  to  the  selection  of 
those  officers;  and  as  the  legality  of  their  appointment  was  the  only 
question  involved,  it  was  properly  held  in  that  case  that  article  13, 
section  J,  could  not  be  successfully  invoked  to  defeat  their  title, 
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however  clearly  such  constitutional  provision  might  in  some  other 
action  or  proceeding  be  fatal  to  other  parte  of  the  act  The  some 
remarks  are  applicable  to  State  v.  Baughmnn,  38  Ohio  St.  455. 
Believing  the  position  I  have  assumed  to  be  impregnable  I  am  con- 
tent to  rely  upon  it 
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A  statute  imposing  upon  the  owners  of  factories  and  workshop*  the  duty  of 
providing  Bra  escapes  is  not  applicable  to  the  owners  of  premises  in  posses- 


AOTION  for  death  of  plaintiffs  intestate  by  negligence,     fhe 
opinion  states  the  point.    The  defendant  had  judgment  below. 

B.  0.  Hewitt  and  Ramsay,  Maxwell  £  Matthews,  for  plaintiffs  in 
error. 

MeDougal  &  Longworth,  Stephen  Golex,  Franklin  T.  CahiU, 
Stallo,  KUtredge  &  Witty  and  Reuben  Tyler,  for  defendants. 

McIlvajne,  J.  We  have  considered  a  single  proposition  in  this 
case,  to-wit:  the  true  meaning  of  the  phrase  "  any  owner  of  any 
factory  or  workshop,"  as  used  in  section  3573  of  Revised  Statutes, 
as  amended  April  19,  1883  (80  Ohio  Laws,  188).  The  section 
reads  as  follows:  "  It  shall  be  the  duty  of  any  owner  or  agent  for 
owner  of  any  factory,  workshop,  tenement-house,  inn  or  public 
house,  if  such  factory,  workshop,  tenement-house,  inn  or  public 
house  be  more  than  two  stories  high,  to  provide  a  convenient  exit 
from  the  different  upper  stories  of  said  building,  which  shall  be 
easily  accessible  in  case  of  fire,  and  any  owner  or  person  having 
control  of  any  such  inn  or  public  house  where  travellers  or  boarders 
are  lodged  in  any  story  above  the  second  story  of  the  building,  shall 
also  provide  a  good  rope  or  other  life  line  for  each  sleeping-room 
for  guests  in  such  stories." 

•  See  Behott  v.  Barney,  ante,  201. 
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The  plaintiffs  in  error  contend  that  this  phrase  means  the  owner 
of  the  building  used  for  the  purpose  of  a  factory  or  workshop, 
while  defendants  in  error  contend  that  it  means  the  owner  of  the 
factory  as  such,  whether  he  be  the  owner  in  fee  of  the  building  or 
not.  It  has  not  been  claimed  that  the  legislature  intended  to 
inclnde  both;  and  we  think,  although  the  words  nsed  are  broad, 
the  intention  was  to  impose  the  duty  required  on  one  or  the  other 
and  not  on  both.  The  reasons  for  this  conclusion  will  appear  from 
a  close  examination  of  the  statute.  The  language  is  not  any  owner 
of  a  building,  bat  any  owner  of  a  factory  or  workshop.  Hence  the 
solution  of  the  proposition  depends  on  the  meaning  of  the  words 
"  factory  and  workshop." 

That  a  factory  or  workshop  is  not  synonymous  with  building 
must  be  admitted.  The  former  can  apply  to  a  building  only  when 
used  for  the  purpose  of  manufacturing;  the  latter  denotes  the 
character  of  the  structure  without  reference  to  the  use  to  which  it 
is  applied.  The  distinction  between  a  factory  and  a  building, 
under  this  statute,  does  not  depend  upon  the  intent  of  the  archi- 
tect. If  the  building  were  constructed  and  fitted  for  the  pur- 
pose of  manufacturing,  bat  was  never  used  for  such  purpose, 
it  would  not  be  a  factory  within  the  meaning  of  this  statute, 
and  on  the  other  hand,  if  the  building  were  not  constructed 
for  the  purpose  of  a  manufactory,  but  were  afterward  so  used, 
it  would  be  a  factory.  In  either  case  it  becomes  a  factory  when  so 
nsed.  The  legislature  intended  to  provide  for  the  safety  of 
laborers  or  employees  engaged  in  manufacturing.  This  is  very 
clear.  If  the  business  of  manufacturing  in  the  building  is  .dis- 
continued, the  duty  of  providing  fire-escapes  does  not  rest  on 
any  owner,  as  it  does  not  where  such  business  was  never  com- 
menced. The  owner  of  a  building  may  have  no  interest  in  the 
use  to  which  it  is  applied. .  Hence  the  owner  of  a  building  and 
the  owner  of  a  factory  which  is  conducted  in  the  building,  may  be 
different  persons,  and  when  this  is  bo,  the  owner  of  the  factory  and 
not  the  owner  in  remainder  or  reversion  of  the  building,  is  the 
person  on  whom  the  statute  imposes  the  duty.  From  this  view  of 
the  case,  it  follows,  that  the  averment  in  this  petition  that  defend- 
ants had  knowledge  of,  and  consented  to  the  use  of  the  property 
by  their  tenants  as  a  factory  and  workshop  is  of  no  significance  in 
the  case.  Knowledge  of,  or  consent  to,  the  use  of  the  building  \a 
not  the  test  of  liability.     If  the  building  were  constructed  and 
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used  for  a  factory  bj  the  owner  who  afterward  transfers  the  build- 
ing in  fee  and  the  business  to  another,  the  doty  of  providing  fire- 
escapes  thereafter  devolves  upon  the  purchaser  who  continues  the 
business,  and  the  grantor  is  relieved  therefrom.  The  proposition 
will  not  be  questioned.  We  think  the  same  result  would  follow  the* 
transfer  of  a  life  estate  or  an  estate  for  years.  The  true  test  of 
liability  is  the  possession  and  right  to  control  the  factory  or  work- 
shop by  one  who  is  owner  of  the  business  or  agent  for  snch  owner, 
although  owner  of  the  building  for  the  time  being  only. 

This  proposition  is  exemplified  in  the  case  before  us.  The  owner- 
ship of  the  factory  or  workshop  was  in  Dreman  &  Co.,  a  single 
factory,  which  occupied  two  buildings.  The  buildings  were  owned 
by  the  defendants  in  error,  but  by  several  and  distinct  titles.  No 
community  of  interest  between  the  several  owners  existed.  The 
plaintiff's  intestate  lost  her  life  in  the  factory,  but  in  which  build- 
ing is  not  averred  and  perhaps  is  unknown.  Her  death  resulted 
from  neglect  to  provide  proper  fire-escapes  from  the  factory.  Surely 
the  owner  of  one  building  would  not  be  liable  for  the  neglect  of  the 
owner  of  the  other  in  providing  fire-escapes,  unless  it  can  be  said 
the  statute  imposes  a  joint  duty  on  the  several  owners  in  such  case. 
We  think  it  cannot  be  so  said. 

The  facts  of  this  case  illustrate  the  construction  which  should  be 
placed  on  the  statute,  to-wit,  that  where  the  owner  of  the  factory 
is  one  person  and  the  owner  of  the  building  in  which  the  factory 
is  located  is  another,  the  former  is  the  person  on  whom  the  duty 
named  in  the  statute  is  enjoined. 

Again,  in  the  absence  of  all  legislation  on  the  subject,  the  com- 
mon law,  founded  on  principles  of  right  and  justice,  implies,  from 
the  relation  of  master  and  servant,  a  duty  on  the  former  to  provide 
reasonable  means  for  the  safety  of  the  latter.  Hence  it  is  more 
reasonable  to  infer  that  the  legislature  intended  to  impose  the  duty 
required  by  this  statute  upon  the  owner  of  the  factory,  who  assumes 
the  relation  of  master  to  those  employed  therein,  and  for  whose 
safety  the  duty  imposed  by  this  statute  is  enjoined,  than  to  hold 
that  it  was  intended  to  impose  the  dnty  upou  the  owner  in  fee 
of  the  factory  building,  who  may  not  sustain  any  relation  to  the 
employees  in  the  factory  from  which  the  duty  to  provide  for 
their  safety  could  be  implied,  and  who  may  not  even  know  that  his 
building  is  being  used  as  a  factory  or  workshop. 

There  is  nothing  in  the  provisions  of  the  section  in  relation  to 
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tenement-houses  and  inns  and  public  houses,  which  militates  against 
the  views  above  expressed  in  regard  to  owners  of  factories  and 
workshops. 
Owih,  J.,  dissented. 

Judgment*  afiirmtd. 


BUBOKHARDT  V.  BUBCKHABDT. 
m  Ofetoflt.  ««.) 


la  aa  action  for  imp-»*iwg  tlie  value  of  the  good-will  of  a  bnsUMaa  sold  with 
the  good- will  by  the  defendant,  as  an  entirety,  for  agroMeam,  proof  ii  com- 
petent to  show  how  mnch  lees  than  the  purchase-price  the  property  la  worth 
with  the  good-will  thus  Impaired. 

ACTION  of  damages.     The  opinion  states  the  case.     The  de- 
fendant had  judgment  below. 

Sage  t£  Hinkle  and  Stallo  &  Kitlredge,  for  plaintiff  in  error. 

King,  Thompson  o!  Maxwell,  for  defendant  in  error. 

Johnson,  C.  J.  In  Burcihardt  v.  Burckhardt,  36  Ohio  St 
261,  it  was  held,  let,  that  the  entirety  of  the  consideration  which 
Frederick  agreed  to  pay  Leopold  for  his  half  of  the  property  and 
good-will,  including  the  right  to  use  the  old  firm  name  of  Burck- 
hardt  &  Co.,  was  not  severed  by  the  severance  of  the  gross  sum 
paid  for  both,  for  the  mere  purpose  of  determining  the  amount  of 
the  internal  revenue  stamp  to  be  fixed  to  the  deed  of  the  realty. 

In  other  words,  such  severance,  after  the  sale  had  been  made,  for 
revenue  purposes  merely,  of  the  gross  sum  paid  for  the  real  estate  and 
good-will  into  two  sums,  the  one  representing  the  estimated  value 
ot  the  real  estate  at  $46,000  and  the  other  the  value  of  the  good- 
will at  935,000,  did  not  destroy  the  entirety  of  consideration  at 
agreed  by  the  parties  to  be  paid  for  both. 

2d.  In  an  action  by  the  purchaser  of  the  good-will,  to  recover 
damages  for  a  breach  of  said  contract,  the  measure  of  damages  is 
not  to  be  determined  by  the  number  of  the  old  customers  improp- 
erly solicited,  irrespective  of  the  effect  of  such  solicitation  on  the 
business  of  the  purchaser,  but  the  damages  should  be  measured  by 
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the  injury  sustained  and  not  by  ineffectual  attempts  to  injure.  It 
is  only  successful  efforts  to  injure,  and  not  unsuccessful,  which 
render  the  seller  liable  to  damages. 

3d.  The  measure  of  damages  is  the  same  whether  relief  he  sought 
in  an  independent  action  or  by  counter-claim. 

4th.  Informalities  in  pleading  such  a  counter-claim  are  not 
grounds  for  reversal  of  the  judgment  after  issue  and  trial 

This  case  does  not,  as  seems  to  he  supposed,  decide  what  is  the 
proper  measure  of  damages  where  the  good-will  is  impaired  or 
destroyed.  In  general  terms  it  is  held:  "The  damages  should 
be  measured  by  ihe  injury  sustained; "  but  what  is  the  proper  rule 
of  measuring  such  injury?  or  what  amount  of  proof  is  necessary? 
or  what  effectual  solicitations,  proven,  constitute  a  breach  of  the 
contract  for  which  damages  are  recoverable?  are  questions  not  con- 
sidered or  decided  iu  that  case. 

The  main,  and  perhaps  only  question  necessary  to  be  considered 
now  is,  what  is  the  rule  for  ascertaining  the  damages  where  it  is 
proven  that  there  has  been  a  breach  of  the  contract  for  the  sale  of 
the  good-will,  and  therefore  a  legal  injury,  entitling  the  purchaser 
to  some  damages?  That  these  damages  should  be  measured  by  the 
injuries  sustained,  is  conceded.  The  question  here  is,  whether 
there  has  been  a  failure  of  proof  of  such  damages,  except  in  the 
four  instances  named.  The  counter-claim  of  Frederick  alleges,  as 
a  breach  of  said  contract,  that  Leopold,  for  the  purpose  of  injuring 
Frederick,  entered  into  the  business  of  the  old  firm  and  held  him- 
self out  as  the  successor  thereof,  and  caused  bill-heads,  cards,  circu- 
lars and  brands  to  be  made  and  printed  in  imitation  of  those  of 
the  original  firm,  which  were  calculated  and  intended  to  deceive  the 
public,  and  the  customers  and  consignors  of  the  old  firm,  and  to 
induce  them  to  believe  that  he  was  carrying  on  and  continuing  the 
business  of  the  old  firm  of  Burckhardt  &  Co.,  and  that  he,  by 
promise  of  reward  and  otherwise,  enticed  away  employees  of  said 
firm,  who  were  acquainted  with  its  customers  and  trade,  and  held 
out  and  represented  to  its  consignors  and  customers,  that  he  was 
entitled  to  do  said  business,  and  in  every  possible  manner  attacked, 
injured  and  destroyed  the  good-will  of  the  business  he  had  sold  and 
conveyed  to  Frederick. 

Upon  issue  joined  on  these  charges,  the  oourt  find,  1st,  that 
Frederick  purchased  from  Leopold  the  tatter's  half  of  the  real 
estate,  etc.,  the  good-will  of  the  business  theretofore  carried  on  by 
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the  old  firm,  and  not  merely  the  good-win  attaching  to  the  premises 
upon  which  such  business  hud  been  so  carried  on,  and  also  the  ex- 
clusive right  thereafter  to  the  use  of  the  name  of  Bnrckhardt  & 
Co.,  as  his  trade-mark. 

2d.  The  court  found  upon  such  issue  joined  that  Frederick  had 
bought  the  whole  property  and  good-will  for  183,000,  945,000  of 
which  was  the  value  of  the  real  estate  and  fixtures  and  machinery, 
etc,  and  that  $35,000  was  the.  value  of  the  good-will  and  firm  name 
as  the  trade-mark,  "as  fixed  by  the  parties  in  this  transaction." 

It  was  farther  found  "That  Leopold  had  failed  to  give  him 
(Frederick),  or  has  deprived  him  of  the  exclusive  "benefit,  use  and 
enjoyment  of  aach  good-will  and  such  firm  name  of  Bnrckhardt 
4  Co." 

The  fact  that  the  parties  had  thus  fixed  the  value  of  the  real 
estate,  etc. ,  at  $45,000  and  the  good-will  at  $35,000,  which  was  found 
to  be  for  internal  revenue  purposes  merely,  ceases  to  be  of  significance 
since  the  decision  above  quoted  in  36  Ohio  St. 

The  finding  that  Leopold  had  failed  to  give  him  or  had  deprived 
him  of  the  exclusive  benefit,  use  and  enjoyment  of  the  firm  name 
is  equivalent  to  finding  the  issues  joined  is  favor  of  Frederick. 
That  is  to  say,  that  Leopold  was  guilty  of  a  breach  of  his  contract 
in  regard  to  the  sale  of  the  good-will.  This  is  a  final  judgment  and 
from  which  neither  party  appealed.  It  is  the  basis  of  the  original 
order  of  reference  to  a  master,  for  the  purpose  of  determining  the 
amount  if  any,  of  damages  Frederick  should  recover. 

The  master  was  directed  to  determine  such  question  from  the 
testimony  then  before  the  court,  "and  such  other  testimony  as  the 
parties  may  adduce  before  him  upon  the  subject  of  the  extent  of 
the  deprivation  or  damages  sustained  by  Frederick  by  reason  of  the 
premises.'1 

rhe  master  was  directed  to  determine  such  question  upon  such 
evidence,  "  Not  requiring  the  defendant  to  make  proof  as  of  a  bill 
of  particulars  of  his  injuries  but  upon  the  testimony  applied  to  the 
case  in  view  of  the  nature  of  the  subject,  to  which  and  to  all  the 
circumstances  he  will' give  duo  weight  and  consideration." 

Thus  it  will  be  seen  that  the  court  found  that  Frederick  had 
sustained  a  legal  injury  and  referred  the  case  to  the  master  to  ascer- 
tain the  damages  which  Frederick  had  sustained  by  reason  of  such 
injury.  The  master  in  his  final  report  upon  the  subject,  found  m 
a  matter  of  law,  that  the  amount  of  such  damage  may  be  ascertained 


JANTJABY  TEBM,  1888.  845 

Burckbwdt  v.  Barekhardt. 

both  by  proof  of  specific  loss  of  business  and  profits  or  diminution 
of  the  value  of  the  property  sold,  considering  the  same  as  an  entirety 
or  the  good-will  alone.  He  farther  found  that  if  the  testimony  as 
to  the  difference  in  value  of  said  property  or  of  the  good-will  alone, 
before  and  after  the  commission  of  the  acts  and  conduct  of  Leopold 
and  his  agents,  of  which  they  had  been  fonnd  guilty,  be  incompetent, 
or  though  competent  be  insufficient  upon  which  to  base  a  find- 
ing of  the  amount  of  damages  sustained,  and  there  being  no  proof 
of  specific  loss  of  business  and  profits,  then  Frederics:  can  only 
recover  nominal  damages.  He  was  however  of  the  opinion  that 
such  evidence  was  of  great  weight  thongh  not  sufficiently  conclusive 
upon  which  to  base  a  positive  and  definite  finding  of  the  exact 
amount  of  damage  suffered  by  Frederick.  He  therefore  submitted 
his  report  without  coming  to  a  conclusion  as  to  the  amount  to  he 
allowed  Frederick  as  his  damages.  This  brought  before  the  court 
the  whole  question  as  to  the  competency  and  sufficiency  of  evi- 
dence as  well  as  the  extent  of  the  injury  and  the  amount  of  the 
damages.  That  question  was  whether  there  should  be  proof  of  the 
amount  of  specific  loss  of  business  and  profits  before  Frederick 
could  recover  more  than  nominal  damages.  The  court  found  that 
while  there  had  been  sundry  instances  of  improper  solicitation,  yet 
there  was  a  failure  of  proof  of  damage  caused  thereby,  except  in  the 
case  of  four  customers  named .  As  to  these  damages  were  assessed  at 
$100.  The  master  had  found,  assuming  the  difference  in  value  before 
and  after  the  wrongful  acts  was  not  sufficiently  conclusive  and  that 
there  was  no  proof  of  specific  loss  of  business  and  profits,  that  therefore 
Frederick  could  only  recover  nominal  damages.  The  court  modified 
that  finding  in  the  case  of  the  four  customers  named,  and  from  the  evi- 
dence found  there  was  proof  of  specific  loss  of  business  and  profits  as 
to  them,  and  sustained  the  report  as  to  nominal  damages  for  all 
other  wrongful  acts  proved.  In  this  we  think  the  master  and  court 
erred.  In  the  original  order  of  reference,  the  master  was  directed 
not  to  require  proof  as  in  case  of  bill  of  particulars,  but  upon  the 
testimony,  in  view  of  the  nature  uf  the  subject,  and  all  the  circum- 
stances which  would  enable  him  to  determine  the  amount.  In 
other  words,  the  clear  and  distinct  meaning  of  the  third  paragraph 
of  the  order  of  reference  is,  not  to  require  proof  of  specific  loss  of 
business  and  profits  as  of  a  bill  of  particulars  of  his  injuries,  but 
to  ascertain  the  amount  of  damages  sustained  by  Frederick,  by  rea- 
son of  the  premises.     This  was  disregarded.     This  direction  to  the 
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master  was  apparently  satisfactory  to  all  the  parties,  and  in  oar 
judgment  was  right  and  proper.  It  is  manifestly  at  variance  with 
the  final  action  of  the  master  in  reporting  in  favor  of  nominal 
damages,  and  of  the  court  below  in  holding  that  there  was  a  failure 
of  proof  as  to  damages,  because  it  was  not  specific  as  to  loss  of 
business  and  profits. 

The  final  judgment,  which  was  the  basis  of  the  original  order  of 
reference,  found,  and  this  we  think  is  a  proper  construction  of  the 
contract,  that  Frederick  purchased,  not  merely  the  good-will  at- 
tached to  the  premises  sold,  bnt  the  property  and  good-will  of  the 
business,  and  the  exclusive  right  to  the  use  of  the  name  of  "  Bnrck 
hardt  &  Co.,"  as  a  trade-mark. 

The  sixth  finding  of  fact  iu  the  original  report  shows,  that  Leo- 
pold did  not  limit  his  efforts  to  legitimate  methods  for  securing 
business  from  former  customers,  but  that  in  making  solicitations, 
Leopold,  under  the  name  first  of  "  L.  Burckhardt  &  Co."which 
he  was  compelled  to  relinquish,  and  then  often  under  the  name  of 
"  Leopold  Burckhardt  &  Co.,"  by  lowering  prices,  underselling, 
giving  longer  time,  sending  samples  and  statements,  offering  special 
inducements  and  other  ways,  strove  to  take  away  the  customers  of 
the  old  house,  in  which  he  was  successful,  and  caused  a  sharper 
competition  in  business  than  was  ever  known,  and  this  was  sharpest 
and  bitterest  between  Leopold  and  Frederick. 

For  such  acts  and  conduct  by  Leopold,  as  the  master  finds,  and 
the  evidence  warrants  such  finding,  all  must  admit,  Frederick  was 
entitled  to  substantial  damages.  These  are  to  be  measured  by  the 
extent  of  the  injury.  The  finding  of  the  court  upon  issue  joined 
before  reference,  and  the  report  of  the  master,  which  is  supported 
by  the  evidence  in  the  case,  clearly  establish  two  propositions:  1st. 
That  the  exclusive  right  of  the  name  of  Burckhardt  and  Company 
as  a  trade-mark  was  violated  by  Leopold.  2nd.  That  in  violation 
of  his  contract,  he  has  impaired,  during  the  time  he  was  in  business, 
by  various  inducements,  devices  and  representations,  the  good-will 
of  the  old  business.  These  wrongful  acts  appear  to  have  been  in- 
tentionally done  for  the  express  purpose  of  depriving  Frederick 
of  the  advantages  of  his  purchase,  and  of  securing  the  good-will  of 
the  old  house  to  himself.  They  entitle  Frederick  to  damages 
commensurate  with  the  injury. 

The  question  before  us  is  as  to  the  degree  of  proof  necessary  to  be 
made,  to  entitle  him  to  such  damages.     The  degree  of  certainty 
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which  may  be  reasonable  in  some  transactions  cannot,  in  the  na- 
ture of  things,  be  attained  in  this  case.  In  some  cases,  as  in  an 
action  on  a  note,  damages  are  easy  of  proof,  while  in  others,  and 
the  case  at  bar  is  one  of  them,  the  same  degree  of  certainty  is  not 
attainable. 

"  The  most  direct  and  legitimate  injurious  consequence  which 
can  follow  upon  an  unauthorized  dissolution  of  partnership  is  lost 
of  profits.  Unless  that  can  be  made  up  to  the  injured  party,  it  is 
idle  to  say  that  any  obligation  is  imposed  by  a  contract  to  continue 
a  partnership  for  a  fixed  period.  It  is  the  same  to  say  that  such 
profits  cannot  be  proved,  except  to  a  reasonable  probability."  1 
Suth.  Dam.  119. 

"The  success  of  business  ventures  is  not  antecedently  certain 
in  an  absolute  sense;  they  are  generally  undertaken  in  reliance  upon 
probabilities,  based  upon  laws  of  demand  and  supply.  Though  specu- 
lative in  their  inception,  by  anticipating  future  values,  they  are 
retrospectively  examined,  generally,  when  they  become  subjects  of 
investigation,  and  then  such  values  are  capable  of  proof.  If 
the  business  (the  profits  from  which  are  in  question)  is  a  trading 
business,  they  must  depend  on  a  succession  of  purchases  of  stock, 
of  some  sort,  for  sale,  or  the  employment  of  labor,  or  materials  to 
be  purchased  for  its  production,  and  a  succession  of  sales  to  pros 
pective  customers.  Where  the  injury  complained  of  is  an  interrup- 
tion or  prevention  of  soch  a  business,  or  in  causing  a  diminution 
of  it,  it  is  scarcely  possible  to  establish  damages  to  a  very  high 
degree  of  certainty.  In  many  cases  the  best  conclusion  will  be  a 
probable  one.  The  rule  of  law  is  the  same  in  all  cases,  that  the 
damages  must  be  proved  with  certainty;  but  a  greater  degree  of 
certainty  being  attainable,  in  some-  cases,  than  is  possible  where  the 
result  sought  depends  on  the  chance  of  future,  bargains,  the  law 
will  not  permit  the  proof  which  is  certain  to  be  neglected,  and  a 
resort  to  that  which  is  less  satisfactory;  though  the  latter,  in  other 
cases,  is  the  best  the  nature  of  the  case  admits  of,  and  must  be 
received  as  the  only  guide  to  the  proper  amount  of  compensation, 
and  would  then  be  available."     1  Suth.  Dam.  118,  110. 

In  actions  for  breach  of  contract  where  the  elements  of  fraud 
and  intentional  wrong  exist,  as  well  as  in  torts,  the  law  does  not 
require  impossibilities,  it  only  requires  that  degree  of  certainty  of 
which  the  nature  of  the  case  admits.  Under  proper  instructions 
juries  are  allowed  to  act  upon  probable  and  inferential,  as  well  as 
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direct  and  positive  proof,  and  they  may  look  to  all  the  facts  and 
circumstances  of  the  case,  so  as  to  enable  them  to  make  the  most 
intelligible  and  probable  estimate  of  which  the  nature  of  the  case 
will  permit.  While  it  is  true  that  damages  must  be  proved  and  not 
conjectured,  it  is  equally  true  that  the  degree  of  certainty  to  be 
obtained  in  snch  proof  is  not  always  the  same.  Graham  v.  Plate, 
40  Cal.  593,  was  an  action  for  the  infringement  of  a  trade-mark. 
Actual  profits  was  adopted  as  the  rale  of  damages,  although  it  was 
not  ascertained  how  much  of  these  profits  was  due  to  the  trade- 
mark, and  how  much  to  the  commodity  sold.  The  case  was  likened 
to  one  of  confusion  of  goods,  and  was  placed  upon  the  ground  that 
one  who  fraudulently  uses  a  trade-mark  cannot  shield  himself 
from  damages  to  the  extent  of  the  profit  he  has  made,  although  it 
is  impossible  to  show  how  much  is  due  to  the  trade-mark  and  how 
much  to  the  commodity.  Where  there  is  fraud  or  other  inten- 
tional wrong,  there  is  not  the  same  strictness  to  exclude  remote  or 
uncertain  damages,  even  though  punitive  damages  are  not  involved. 
We  think  the  case  at  bar  one  of  willful  wrong,  and  that  the  lan- 
guage of  Chbistiamot,  J.,  in  Allison  v.  Chandler,  11  Mich.  552,  is 
applicable.  He  says:  "The  nature  of  the  case  is  such  as  the 
wrong-doer  has  chosen  to  make  it;  and  upon  every  consideration 
of  justice,  he  is  the  party  who  should  be  made  to  sustain  all  the 
risk  of  loss  which  may  arise  from  the  uncertainty  pertaining  to  the 
nature  of  the  case  and  the  difficulty  of  accurately  estimating  the 
results  of  his  own  wrongful  act." 

"  The  value  of  property  constitutes  the  measure  or  an  element  of 
damages  in  a  great  variety  of  cases,  both  of  tort  and  of  contract; 
and  where  there  are  no  such  aggravations  as  call  for  or  justify  exem- 
plary damages,  in  actions  in  which  such  damages  are  recoverable, 
the  value  is  ascertained  and  adopted  as  the  measure  of  compensa- 
tion for  being  deprived  of  property,  the  same  in  action  of  tort  as  in 
action  upon  contract" 

In  Mellersh  v.  Keen,  28  Beav.  453,  it  was  held  that  when,  on  a 
dissolution,  one  partner  obtains  exclusively  the  benefit  of  the  good- 
will, and  is  made  accountable  for  it,  the  court,  in  ascertaining  its 
value,  considers  what  it  would  have  produced,  if  sold  in  the  most 
advantageous  manner,  and  at  the  proper  period  of  time.  And  on 
page  454  we  find  so  eminent  a  judge  as  Sir  John  Roxillt  thought 
it  proper  to  arrive  at  the  value  of  the  good-will.  He  says:  "  I  think 
the  chief  clerk  has  come  to  a  right  conclusion.     The  difficulty  of 
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ascertaining  the  value  of  the  good-will  of  a  business  is  very  great; 
it  is  of  a  shadowy  character,  and  a  very  slight  thing  will  increase 
or  diminish  its  value.  I  have  no  doubt  that  the  evidence  of  the 
eight  or  nine  bankers,  who  have  said  that  it  was  worth  nothing, 
may  be  perfectly  true,  in  one  sense,  that  nothing  conld  have  been 
more  easy  than  to  have  sold  it  in  snch  a  way  that  nobody  would 
have  given  a  penny  for  it  But  the  court  is  bound  to  look  at  it  in 
this  point  of  view:  what  would  it  have  produced  if  it  had  been  sold 
in  the  most  advantageous  manner  and  under  such  circumstances 
that  it  would  have  produced  the  largest  sum  for  all  parties  inter- 
ested?" 

See  also  Mitchell  v.  Reed,  U  N.  ¥.  556,  where  it  was  held,  that 
the  opinion  of  witnesses  as  to  the  value  of  the  good-will  as  an  ele- 
ment of  damages  was  competent,  Chief  Justice  Foloeb  said:  "The 
question  put  to  witnesses  to  speak  to  the  damages  assumed  that  it 
was  proper  to  consider  the  furniture  aud  good-will  as  put  up  to- 
gether with  the  leases,  and  the  parties,  or  either  of  them,  had  a 
right  to  bid,  and  that  what  those  three  together  would  bring  at  such 
a  sale  was  a  basis  for  the  computation  of  damages." 

Alluding  to  the  objection,  that  the  furniture  and  good-will  were 
not  proper  constituents  in  the  inquiry,  he  said  that :  "  As  the 
matter  stood  when  this  suit  was  begun,  the  plaintiff  was  entitled  to 
an  interest  in  the  leases  renewed,  in  the  furniture  and  whatever  else 
was  a  thing  of  partnership  value.  It  is  manifest  that  the  property 
of  a  partnership  engaged  in  the  business  of  keeping  a  public  house 
is  more  valuable  if  that  property  may  be  kept  together  at  the  place 
of  business  to  which  the  customers  were  used,  with  the  right  to 
carry  on  the  same  business  at  that  place  by  the  same  proprietors  for 
a  fixed  term,  than  if  pat  up  for  sale  with  the  need  upon  most  bid- 
ders for  it,  including  one  of  the  partners,  to  take  it  elsewhere  into 
other  business  or  into  a  new  place  for  the  same  business.  The 
defendant  had  done  damage  to  the  plaintiff  in  bringing  about  the 
last-named  state  of  things,  and  one  element  of  that  damage  was  the 
diminution  in  value  to  the  plaintiff  of  his  interest  in  the  property 
thus  affected. 

"So  it  was  an  element  in  the  estimate  of  damage,  what  the  prop- 
erty would  have  brought  had  there  gone  with  the  sale  of  it  the  right 
to  keep  it  on  at  the  same  place  in  the  same  business.  The  law's 
delay  and  the  course  of  events  had  precluded  the  plaintiff  from  an 
enjoyment  of  the  leases,  and  there  was  no  practical  departure  from 
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i tist motions  by  an  agent,  or  a  loss  through  his  negligence  or  mis- 
conduct, or  that  of  a  bailee  or  trustee  ;  as  well  as  where  there  ii  a 
tortious  taking  or  conversion,  by  one  standing  in  no  contract  relation 
to  the  owner.  And  moreover  the  value  is  fixed  in  each  instance,  on 
similar  considerations,  at  the  time  when,  by  the  defendant's  fault. 
the  Ion  culminates." 

In  view  of  these  citations  with  many  others  that  might  be  added, 
we  conclude  that  the  court  below  erred.  It  is  apparent  both  from 
the  record  and  from  the  published  opinion  that  the  degree  of  cer- 
tainty required  amounts  to  a  practical  denial  of  justice.  The  case 
is  shown  to  be  one  where  the  conduct  of  Leopold  is  marked  with 
the  elements  of  unfair  dealing.  It  is  impossible  to  prove  the  injurious 
consequences  of  each  particular  act,  and  it  is  proper  that  Frederick 
should  have  substantial  damages,  to  be  determined  by  the  results  of 
the  wrongful  acts  upon  his  business.  All  the  facts  and  circumstance* 
tending  to  show  the  extent  of  the  injury,  which  will  enable  the  court 
or  jury  to  adequately  estimate  damages,  should  be  considered.  While 
the  opinion  of  witnesses  as  to  the  amount  of  damages  is  incom- 
petent, yet  snch  an  opinion  coming  from  witnesses,  as  to  the  value 
of  the  property  with  and  without  good-will  and  trade-mark,  or  the 
diminished  valne  of  the  property  with  the  good-will  destroyed  or 
impaired,  by  reason  of  the  wrongful  acta  of  Leopold,  is  competent 
and  may  in  the  absence  of  more  specific  proof  be  taken  as  the  mess- 
ore  of  damages.  C.  A  P.  B.  Go.  v.  Bail,  5  Ohio  St.  668;  Lawson 
Opin.  and  Exp.  Ev.  446.  Since  the  act  of  April,  1883,  after  which 
this  case  came  to  this  oourt,  we  are  not  required  to  determine  as  to 
the  weight  of  evidence,  we  cannot  undertake  to  do  so  now,  there- 
fore it  must  be  remanded  for  further  proceedings  as  to  the  extent 
of  the  injury  and  for  the  assessment  of  damages.  There  is  an  ad- 
ditional reason  for  this.  The  new  firm  was  not  engaged  in  com- 
peting for  certain  lines  of  business  with  the  old,  and  therefore  the 
deprivation  and  damages  resulting  from  the  wrongful  acts  of  Leo- 
pold must  be  limited  to  such  lines  of  business  as  ha  was  engaged  in, 
in  common  with  the  old  firm. 

[Minor  point  omitted,] 
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ACTION  on  notes  and  mortgage.     The  opinion  state*  the  oat*. 
The  plaintiff  had  judgment  below. 

C.  H.  Scribner,  for  plaintiff  in  error. 

Haynet  <£  Potter,  for  defendant  in  error. 

McIlvainb,  0.  J.  The  main  question  in  thiaoaae  relates  to  the 
constitutionality  of  the  act  of  February  28,  1873,  entitled  "  An  act 
to  incorporate  savings  and  loan  associations,"  under  which  defendant 
in  error  was  incorporated  and  assumed  to  exercise  "banking  powers," 
exclusive  of  the  power  to  make  and  issue  bills  and  notes  to  circulate 
as  money.  This  enactment  was  duly  passed  by  the  general  assembly, 
but  was  not  submitted  to  the  people  at  the  succeeding  general  elec- 
tion for  their  approval. 

Section  7,  article  13,  of  the  Constitution  reads  as  follows:  "  No 
act  of  the  general  assembly,  authorising  associations  with  banking 
powers  shall  take  effect  until  it  shall  be  submitted  to  the  people, 
at  the  general  election  next  succeeding  the  passage  thereof,  and  be 
approved  by  a  majority  of  all  the  electors  voting  at  such  election." 

The  statute  in  question  does  not  assume  to  authorize  the  making 
and  issuing  of  bills  or  notes  to  circalate  as  money,  and  the  question 
is  now  submitted  for  onr  determination  whether  it  is  within  the 
meaning  of  the  provision  of  the  Constitution  above  quoted. 

That  the  statute  authorises  the  exercise  of  other  powers,  to-wit, 
the  receiving  of  deposits,  loaning  of  money,  etc.,  usually  exercised 
by  banking  associations,  is  not  disputed,  and  that  the  terms  of  the 
constitutional  provision,  "associations  with  banking  powers,"  are 
broad  enough  to  include  the  powers  usually  enjoyed  by  banking 
associations  is  too  plain  to  be  doubted.  It  is  not  denied,  and  can- 
not be,  that  at  the  date  of  the  adoption  of  the  Constitution,  and  for 
a  long  time  prior  thereto,  the  commercial  world  was  familiar  with 
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banks  of  deposit  and  of  discount,  as  well  as  hanks  of  issue,  of  which 
the  last  named  only  made  and  issued  bills  and  notes  to  circulate  as 
money;  nevertheless  the  powers  exercised  by  either  class  of  banks 
were  properly  denominated  "  banking  powers  "  by  the  commercial 
world. 

At  the  same  time  it  is  eqnally  certain  that  the  phrase  "  banking 
powers  "  was  susceptible  of  another  and  restricted  meaning,  which 
related  only  to  the  powers  employed  in  the  making  and  issuing  of 
-paper  money,  or  at  most,  to  powers  exercised  by  associations  organ- 
ised to  deal  in  money,  including  the  making  and  issuing  of  bills 
and  notes  to  circulate  as  money. 

When  the  use  of  this  phrase,  in  its  restricted  meaning,  was  first 
introduced,  we  cannot  say,  bat  as  early  as  1815,  the  general  assem- 
bly of  this  State  passed  an  act,  providing,  among  other  things,  that 
it  should  not  be  lawful  for  any  individual  or  company  of  individ- 
uals to  issue  and  pnt  in  circulation  any  note  or  order  for  the  pay- 
ment of  money  and  calculated  to  circulate  as  a  bank-bill  or  note, 
unless  such  individual  shall  be  specially  authorized  by  law  to  do  so; 
or  unless  such  company  of  individuals  shall  be  by  law  "  incorpo- 
rated for  that  purpose.'*  2  Chase,  p.  865,  g  5.  In  the  following 
year,  January  37,  1816,  an  act  was  passed  defining  banking  in  this 
State  (2  Chase,  901),  the  second  section  of  which  reads  as  follows: 
"  That  every  company  or  association  that  shall  lend  money,  and 
shall  issue  by  their  officer  or  officers,  or  by  an;  person  or  persons, 
bonds,  notes  or  bills  payable  to  bearer  or  payable  to  order,  and 
indorsed  in  blank,  or  use  other  shift  or  device  whereby  the  bonds, 
notes  or  bills  given  by  such  company  or  association,  or  on  their 
behalf,  pass  or  circulate  by  delivery,  shall  be  taken  and  deemed  a 
bank  within  this  act."  The  fourth  section  of  this  act  prohibited 
the  making  and  issuing  of  bills  or  notes  to  circulate  as  money, 
unless  authorized  by  statute.  In  speaking  of  this  statute,  Jndge 
Hitchcock,  in  State  v.  Granville  Alexandrian  Society,  11  Ohio,  1, 
says:  "This  act  prohibits  the  exercise  of  banking  powers  except  by 
banks  incorporated  by  the  law  of  the  State." 

Whatever  may  have  been  the  rights  at  common  law  of  natural 
persons,  it  is  quite  clear  that  by  this  legislation  the  State  assumed, 
as  a  prerogative  right,  the  control  of  the  business  of  making  and 
issuing  bills  and  notes  to  circulate  as  money,  and  denominated  such 
business  banking.  And  though  the  State  could  not  engage  in  the 
business  by  reason  of  the  provision  of  the  Constitution  of  the  United 
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States  which  prohibited  States,  as  Bach,  from  emitting  bills  of 
credit,  it  thus  assumed  the  exclusive  right,  in  this  State,  of  grant- 
ing the  franchise  to  make  paper  money  to  others. 

Jt  must  be  observed  however  that  while  these  restrictions  were 
placed  on  the  making  and  issuing  of  bills  and  notes  to  circulate  as 
money,  the  right  to  receive  deposits,  discount  paper  and  deal  in 
exchange  was  not  restricted,  bat  was  left  free  to  all.  The  result 
was  that  individuals  of  every  class,  especially  merchants  and  farm- 
ers, having  the  confidence  of  the  people,  received  money  on  deposit 
and  loaned  the  same  at  interest,  in  connection  with  other  business, 
without  being  denominated  or  known  as  bankers.  Other  persons, 
cither  as  individuals  or  associations,  engaged  exclusively  in  dealing 
in  money,  and  in  any  mode  required  by  the  commerce  and  trade  of 
the  country,  except  only  the  making  and  issuing  of  bills  and  notes 
to  circulate  as  money,  without  any  license  or  authority  from  the 
government.  Such  dealers  in  money  were  denominated  and  known 
as  brokers  or  private  bankers,  but  were  always  designated  by  some 
name,  which  distinguished  their  business  from  that  involving  the 
power  to  make  or  issue  bills  and  notes  to  circulate  as  money. 

The  policy  of  the  State  thus  inaugurated  in  1815  and  1816,  as 
well  as  the  practice  of  the  people  under  it,  was  continued  for  more 
than  a  generation,  and  until  the  Constitution  of  1861  was  submitted 
to  the  people  of  the  State  for  adoption.  Hence,  it  seems  evident, 
from  what  has  been  said,  that  the  phrase,  "banking  powers,"  may 
have  been  used  at  the  adoption  of  the  Constitution,  in  the  re- 
stricted sense  above  stated,  with  propriety,  and  without  violence  to 
the  words. 

The  sense  or  understanding  of  the  people  upon  this  subject  before 
the  adoption  of  the  Constitution  is  brought  to  our  attention  in  a 
very  forcible  manner.  True  the  witnesses  have  not  been  examined 
orally  before  as,  but  the  testimony  for  that  reason  is  not  entitled  to 
lees  weight.  In  the  case  of  Bank  of  Ms  U.  S.  v.  Prt'mrott,  in 
the  Supreme  Court  of  the  United  States  in  1839,  where  the  mean- 
ing of  the  word  -f  bank"  was  involved,  Daniel  Webster  in  his  argument 
as  published  in  volume  6  of  his  works,  p.  106,  after  great  considera- 
tion said:  "  What  constitutes  banking  must  be  something  peculiar. 
There  are  various  acts  of  legislation  by  different  States  in  this  country 
for  granting  or  preventing  the  exercise  of  banking  privileges.  But 
has  any  law  ever  been  passed  to  authorize  or  prevent  the  buying 
by  an  individual  of  a  bill  of  exchange?    No  one  has  ever  heard  of 
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each  a  thing.  The  laws  to  restrain  banking  hare  all  been  directed 
to  one  end;  that  is  to  repress  the  unauthorized  circulation  of  paper 
money.  There  are  various  other  functions  performed  by  banks; 
bat  in  discharging  all  these  they  only  do  what  unincorporated  indi- 
viduals do. 

What  is  that  then  without  which  any  institution  is  not  a  bank 
and  with  which  it  is  a  bank?  It  is  a  power  to  issue  promissory  notes 
with  a  view  to  their  circulation  as  money." 

Farther  on  in  his  argument  he  says:  "  When  our  State  legislature* 
have  undertaken  to  restrain  banking,  the  great  end  in  view  has  been 
to  prevent  the  circulation  of  notes.  I  may  on  this  point  refer  to  the 
statute  books  of  Massachusetts,  Maine,  Rhode  Island  and  New 
Hampshire,  for  restraining  unauthorized  companies  from  issuing 
notes  of  circulation.  Not  unlike  is  the  statute  of  Ohio  imposing  a 
punishment  for  unauthorized  banking.  Her  law  defines  in  the  first 
place  what  constitutes  a  bank,  namely  the  issuing  of  notes  which 
pass  by  delivery  and  which  are  intended  for  circulation  as  cash. 
That  is  the  true  definition  of  a  bank  as  we  understand  it  in  this 
country." 

In  an  opinion  contained  in  the  supplement  to  9  Cosh.  608,  Chief 
Justice  Shaw  gave  substantially  the  same  meaning  to  banking  as 
that  expressed  by  Mr.  Webster.  He  said:  "  It  is  not  only  the 
right  but  the  duty  of  the  legislature  to  make  all  such  reasonable  and 
wholesome  laws  in  regard  to  all  the  various  branches  of  business  and 
pursuits  in  the  community,  as  may  be  necessary  for  the  safety  and 
welfare  of  the  body  politic.  It  is  upon  this  principle  that  the  legis- 
lature has  prohibited  altogether  what  has  been  called  private  bank- 
ing by  subjecting  every  person  to  a  penalty,  who  shall  issue  or  pass 
any  note,  bill,  order  or  check,  with  intent  that  the  same  shall  be 
circulated  as  currency,  except  such  as  are  particularly  specified  io 
the  act." 

In  the  case  of  Bank  of  Sonoma  County  v.  Fairbanks,  52  OaL  196, 
it  was  held:  "Under  article  4,  section  34,  of  the  Constitution  of 
the  State,  deposit  and  loaning  associations  may  be  formed  which  do 
not  issue  paper  to  circulate  as  money;  and  such  associations  are  not 
banks  within  the  prohibition  of  the  Constitution,  although  they 
may  be  called  banks." 

The  constitutional  prohibition  thus  construed  reads  as  follows: 
"  §  34.  The  legislature  shall  have  no  power  to  pass  any  act  grant- 
ing any  charter  for  banking  purposes;   but  associations  may  be 
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formed  under  general  laws  for  the  deposit  of  gold  and  silver;  bnt 
no  such  association  shall  make,  issue,  or  pat  in  circulation  any  bill- 
ticket,  check,  issne,  certificate,  promissory  note  or  other  paper,  or  the 
paper  of  any  bank  to  circulate  as  money." 

Chief  Justice  Tanbt,  in  the  case  of  0.  L.  I.  £  T.  Co.  v.  DtboU,  18 
How.  438,  said:  "  In  the  legislation  of  Ohio  the  words  '  banking 
institutions '  or '  banks,'  appear  always  to  be  confined  to  corporations 
which  were  authorized  to  issue  bills  or  notes  for  circulation  as  cur- 
rency." And  Chief  Justice  Babtley,  in  Exchange  Bank  of  Colum- 
bus v.  Sines,  3  Ohio  St.  1,  said,  p.  31:  "By  a  long  course  of  legis- 
lation in  this  State,  the  business  of  banking  has  acquired  a  restricted 
legal  signification  applying  only  to  those  banks  which  exercise  the 
functions  of  issuing  paper  money."  So  Ohief  Justice  Wood,  in 
Cormin  v.  U.  &  C.  M.  I.  Co.,  14  Ohio,  6,  said:  "Although  receiving 
deposits  is  apart  of  the  business  of  banks,  it  is  no  exclusive  privi- 
lege of  theirs,  nor  is  the  discounting  of  notes."  And  in  that  case 
the  court  determined  that  "it  is  no  violation  of  a  charter  which  con- 
tains a  clause  prohibiting  the  exercise  of  banking  powers  to  receive 
money  on  deposit." 

The  views  thus  expressed  by  eminent  lawyers  and  judges,  in 
connection  with  the  course  of  legislation  in  this  State,  for  many 
years  before  this  clause  in  the  Constitution  was  adopted,  renders  it 
quite  probable  that  the  phrase  "banking  powers "  waa  understood 
by  the  people  adopting  it,  in  its  restricted  sense,  as  applying  only 
to  powers  exercised  by  banks  of  issue.  This  probability  is  strength- 
ened by  a  reviewof  the  circumstances  under  which  the  seventh  section 
of  the  thirteenth  article  was  inserted  in  the  Constitution,  by  the  con- 
vention which  prepared  it.  The  convention  prepared  its  work  with 
open  doors,  and  its  progress  was  scrutinized  by  the  people,  who 
were  much  interested  in  the  result.  Indeed,  much  interest  was 
manifested  by  the  people  of  the  State  in  the  selection  of  delegates 
to  the  convention,  as  two  subjects  of  especial  concern,  to-wit,  cor- 
porations and  currency,  were  expected  to  come  before  the  conven- 
tion for  its  consideration.  A  strong  feeling  existed  against  paper 
money  and  corporate  privileges. 

When  the  convention  met,  a  committee  on  "  banks  and  currency  " 
was  appointed,  another  on  "  corporations."  The  last-named  com- 
mittee secured  the  adoption  by  the  convention  of  the  first  six  sec- 
tions of  article  13,  on  corporations.  The  first-named  committee 
did  not  secure  from  the  convention  the  adoption  of  any  portion  of 
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iti  work.  This  commit tot:  however  was  not  idle.  Its  members  were 
divided  on  the  question  of  currency.  The  issue  was  between  a 
metallic  currency — gold  and  silver — on  one  aide,  and  a  mixed 
currency — metallic  and  paper  —  on  the  other.  There  was  no 
controversy  as  to  banks,  save  only  on  the  question  whether  the  issue 
of  paper  currency  should  be  prohibited.  The  result  was  two  re- 
ports from  the  committee  —  a  majority  and  minority  report.  That 
of  the  majority  recommended  a  provision  disabling  the  general  as- 
sembly to  create  or  incorporate  any  "  bank  or  banking  institutions 
whatever,"  or  to  authorise  any  "  paper  medium  intended  or  calcu- 
lated to  circulate  as  money  or  currency."  In  respect  to  what  is  now 
called  other  branches  of  the  banking  business,  it  was  provided  that: 
"  The  business  of  loaning  and  dealing  in  money  shall  be  left  free 
to  all,  subject  to  such  restrictions  as  may  be  provided  by  law." 

The  minority  report  recommended  leaving  the  whole  matter  to 
the  discretion  of  the  general  assembly.  1  Covington  Debates,  708-9. 

During  the  debate  on  these  reportB,  it  was  truly  aaid  by  Mr. 
Henderson,  a  member  of  the  convention,  in  speaking  for  the  party 
which  was  moat  urgent  for  restrictive  measures:  "  They  hare,  as  I 
understand,  no  objection  to  banks  of  discount,  of  deposit  or  of  ex- 
change- It  is  solely  against  the  issue  feature  that  they  contend. 
They  look  upon  that  function  which  empowers  banks  to  issue  their 
own  notes  to  circulate  as  money,  as  the  nuisance  which  they  desire 
should  be  abated." 

Substitutes  for  the  reports  were  also  offered  in  the  convention, 
but  no  restriction  was  suggested  upon  banks  or  banking  except 
upon  banks  of  issue.  Neither  of  these  reports  or  propositions  re- 
ceived favorable  action  from  the  convention;  but  as  a  compromise 
measure,  within  four  days  of  the  final  adjournment,  another  section, 
to  wit,  the  seventh  (above  quoted)  was  added  to  the  article  oo  cor- 
porations by  a  small  majority  vote  of  the  convention. 

There  can  be  no  doubt  that  the  convention  intended  to  limit  this 
provision  to  banks  of  issue,  and  it  is  reasonable  to  suppose  that  the 
people  to  whom  the  Constitution  was  submitted  for  final  adoption 
and  who  were  fully  advised  as  to  the  struggle  in  the  convention  on 
the  subject,  understood  this  section  in  the  same  way. 

It  has  been  held  by  the  Supreme  Courts  of  Illinois  and  '■»■■, 
that  similar  provisions  in  the  Constitutions  of  those  States  relate  only 
to  banks  of  issue.  Our  Constitution,  in  this  respect,  was  suhstan 
tially  a  copy  from  that  of  Illinois,  and  that  of  Kansas  from  our 
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own.  True,  in  both  of  these  there  are  other  provisions  in  the  Con- 
stitution which  aided  in  the  construction  given  to  "  banking  powers;" 
but  nevertheless  the  reasoning  of  the  court,  and  the  conclusions 
arrived  at,  are  very  persuasive  in  the  case  before  us.  People  v. 
Lommthta,  93  111.  191;  Bank  v.  Popo,  80  Kane.  440;  &  C,  37 
Am.  Rep.  188. 

In  affirming  the  constitutionality  of  this  statute,  we  have  not  felt 
the  necessity  of  resorting  to  the  well-established  rule  in  the  decid- 
ing on  the  constitutionality  of  statutes,  to- wit:  that  unless  the  con- 
flict between  the  statute  and  the  Constitution  be  manifest,  the 
validity  of  the  statute  must  be  declared,  yet  we  have  no  hesitation 
in  saying  that  by  applying  this  role,  the  result  would  be  the  same 
as  we  hare  above  indicated. 

Judgmtnt  ajjirnud. 
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its  Ohio  st.  a»  ) 

Municipal  corporation  — firing  camion  in  wtrMt. 

A  oily  U  not  liable  for  *n  injury  by  the  unauthorized  firing  of  *  cannon  in  n 
street  by  disorderly  peruana.     (See  note,  p.  8(56.) 

ACTION  for  personal  injury.    The  opinion  states  the  case.    The 
defendant  had  judgment  below. 

Powell  &  Ricketts,  T.  B.  Fulton  and  J.  R.  Knox,  for  plaintiff 
in  error. 

J.  8.  Brader  and  Sater,   AlUn  o?  Andtrson,  for  defendant  in 
error. 

Obtbt,  J.  In  an  action  against  a  municipal  corporation  to 
recover  damages  for  an  injury  to  the  person,  sustained  by  reason  of 
the  negligence  of  the  agents  of  such  corporation,  it  is  important  to 
ascertain  with  precision  the  duty  which  such  agents  failed  to  per- 
form or  performed  negligently.  For  although  such  corporations 
derive  all  their  powers  from  one  source,  namely,  the  legislature, 
and  necessarily  perform  their  functions  solely  by  agencies,  yet  there 
is  a  marked  distinction  as/  to  their  liability  for  the  acts  of  their 
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agents,  arising  from  the  different  characters  in  which  the  corpora- 
tion is  charged  with  the  performance  of  duties.  Thus,  with  respect 
to  the  power  to  suppress  riots  and  assemblages  of  disorderly  per- 
sons, it  has  been  uniformly  held,  in  the  absence  of  statutory  provis- 
ion to  the  contrary,  that  the  corporation  is  a  mere  agency  of  the 
State,  and  not  liable  for  negligence  in  the  performance  of  such 
duties.  Upon  this  principle  it  has  been  held  that  there  is  no  cor- 
porate liability  for  the  acts  of  a  mob,  although  the  charter  contains 
this  provision  as  to  the  duties  of  council,  that  "  it  shall  be  then- 
duty  to  regulate  the  police  of  the  city,  preserve  the  peace,  prevent 
riots,  disturbances  and  disorderly  assemblages "  ( Western  Reserve 
College  v.  Cleveland,  12  Ohio  St.  375);  nor  is  such  corporation 
liable  to  an  individual  for  damages  resulting  from  a  failure  to  pro- 
vide the  necessary  agencies  for  extinguishing  fires,  or  for  negligence 
of  officers  and  others  connected  with  the  fire  department,  although 
the  obligation  to  perform  such  duties  is  imposed  by  statute  ( Wheeler 
v.  Cincinnati,  19  Ohio  St.  19),  nor  is  a  city  liable  for  failure  to 
enforce  an  ordinance  with  respect  to  the  storage  of  oils,  although 
its  agents  had  notice  of  the  failure  to  observe  the  ordinance,  and 
notwithstanding  the  fact  that  by  reason  of  such  non-observance, 
the  property  of  a  citizen  of  the  corporation  was  destroyed.  Roberto 
v.  Cincinnati,  Sup.  Ct.  Gen.  Term,  5  Am.  L.  Bee  73. 

But  concerning  the  powers  and  privileges  which  are  to  be  exer- 
cised for  the  improvement  of  the  territory  within  the  corporate 
limits,  and  as  to  which  the  pecuniary  and  proprietary  interests  of 
individuals  are  represented,  as  the  construction  of  a  bridge  (Dayton 
v.  Pease,  1  Ohio  St.  80),  or  placing  water  mains  in  a  street  (fron- 
ton v.  Kelley,  38  Ohio  St.  50),  the  liability  of  the  corporation  for 
negligence  is  largely,  if  not  entirely,  measured  by  the  liability  of 
individuals  for  similar  acts.  This  principle  was  applied  in  Newark 
v.  Fryts,  decided  by  this  court  March  22, 1881.  The  council  of  the 
city  of  Newark,  being  authorized  to  "  guard  against  injuries  by  fire," 
and  to  purchase  fire  engines,  etc.,  "  and  all  other  apparatus  and 
instruments  as  shall  be  deemed  necessary  to  the  extinguishment  of 
fires  "  (66  Ohio  L.  204,  §  327;  Revised  Statutes,  g  2471),  and  hav- 
ing under  consideration  the  propriety  of  purchasing  the  Champion 
fire  engine,  a  fire  extinguisher,  appropriated  money  for  the  purchase  . 
of  combustible  material  for  the  purpose  of  making  a  test  of  such 
engine.  An  old  building  was  removed  to  the  center  of  one  of  the 
principal  streets  of  the  city,  and  the  same  was  partly  filled  with 
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boxes  and  shavings,  on  which  th  poured  a  large  quantity  of  gaso- 
line, some  of  the  officers  of  the  city  assisting  in  the  work,  and 
several  members  of  the  council  being  present  and  making  no  ob- 
jection. On  applying  a  match,  there  was  an  immediate  explosion, 
which  destroyed  the  structure,  killed  several  persons  and  injured 
others.  This  court  properly  held  the  city  liable,  following  Dayton 
v.  Pease,  supra.  And  see  Little  v.  Madison,  42  Wis.  643;  s.  c,  24 
Am.  Hep.  435;  as  explained  in  Schultt  v.  Milwaukee,  Little  v.  Madi- 
son, 49  Wis.  254,  605;  a.  tt,  85  Am.  Rep.  798;  Chicago  v.  Schmidt, 
107  111.  187 ;  Bathurst  v.  Macpherson,  4  App.  Can.  256  ;  Kent  t. 
Worthing  Local  Board,  10Q.B.  D.  118;  Queen  v.  Williams,  9  App. 
Gas.  418. 

Undoubtedly  there  is  difficulty  sometimes  in  determining  the 
class  in  which  a  particular  case  must  fall ;  and  it  is  also  true  thai 
there  is  considerable  conflict  in  the  authorities,  as  to  the  extent  of 
such  liability.  We  will  make  no  attempt  to  settle  this  conflict,  but 
have  referred  to  the  above  cases  for  the  purpose  of  illustrating  the 
distinction  already  stated  between  cases  falling  within  the  police 
power  of  the  corporation  and  those  in  which  it  represents  the 
property  rights  of  the  citizen.  Reference  to  most  of  the  cases  on 
the  subject,  decided  previous  to  1877,  will  be  found  in  Hill  v.  Bos- 
ton, 122  Mass.  344 ;  a.  c,  23  Am.  Rep.  332.  And  see  Springfield  v. 
Spence,  39  Ohio  St.  665;  Bathurst  v.  Macpherson,  supra  ;  Barnes  v. 
District  of  Columbia,  91  U.  S.  540. 

That  firing  cannon  in  a  public  street  of  a  municipal  corporation, 
except  in  case  of  imperative  and  urgent  necessity,  is  an  intolerable 
nuisance,  and  that  all  persons  engaged  in  such  unlawful  act  are 
personally  liable  for  all  damages  caused  thereby,  are  propositions 
concerning  which  there  is  no  room  for  difference  of  opinion.  But 
a  very  different  question  is  presented  when  it  is  attempted  to  fasten 
liability  for  such  injuries  on  a  municipal  corporation.  We  cannot 
Bay  that  the  firing  complained  of  in  the  petition  was  licensed  or 
expressly  authorized.  While  the  common-liiw  rale,  that  pleadings 
must  be  construed  most  strongly  against  tHe  pleader,  has  been  ab- 
rogated, we  are  not  required,  under  the  present  system,  to  construe 
every  equivocal  word  or  phrase  most  strongly  in  favor  of  the  pleader. 
On  the  contrary,  the  meaning  of  the  pleader  must  be  fairly  ascer- 
tained, without  regard  to  technical  rules  from  the  whole  instrument 
Crooks  v.  Finney,  39  Ohio  St.  57.  Of  course  if  legal  or  technical 
words  are  used,  we  are  to   understand  them  in  their  recognized 
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semie,  unless  the  context  shows  another  sense  was  intended.  The 
words  of  the  petition,  fairly  construed,  charge  no  more  than  that 
the  authorities  of  the  village  permitted,  that  is,  took  no  measure  to 
prevent  such  firing ;  and  so  the  case  clearly  falls  within  the  first 
class  to  which  we  hare  referred,  and  hence  the  corporation  is  not 
liable.  Marrixtown  v.  Filtpatrick,  94  Penn.  St  131;  ft.  a,  39  Am. 
Hep.  771,  and  Boyland  v.  New  York,  1  8andl  37,  are  both  remark- 
ably like  this  case  in  their  facts,  and  in  each  it  was  held  that  the 
corporation  was  not  liable.  And  see  Campbell  v.  Montgomery,  S3 
Ala.  527;  8.  C,  25  Am.  Rep.  656;  Lafayette  v.  Timherlake,  88  Ind. 
330.  To  be  sure,  it  is  urged  hero  that  the  village  is  liable  by  force 
of  the  Revised  Statutes,  §  3610,  which  provides :  "  The  council 
shall  have  the  care,  supervision  and  control  of  all  public  highways, 
streets,  avenues,  alleys,  sidewalks,  public  grounds  and  bridges  within 
the  corporation,  and  shall  cause  the  same  to  be  kept  open  and  in 
repair  and  tree  from  nuisance."  In  our  opinion  however  the  word 
"  nuisance,"  in  this  connection,  does  not  include  an  assemblage  of 
persons  engaged  in  such  unlawful  act,  but  refers  to  something  which 
is  iu  a  sense  fixed  or  permanent,  as  a  defect  in  the  street.  But  if 
we  could  hold  otherwise,  the  result  would  be  the  same,  for  if  nui- 
sance embraces  a  mob,  then  the  city  is  not  liable  forsuch  nuisance, 
on  the  principle  already  stated. 

In  any  view  the  judgments  below  are  right. 

Judgment  afimed. 

Note  bi  thi  Rwoktkb.  —  See  Tindley  v.  Oify  of  8al*m,  137  Haas.  171;  a. 
ft,  SO  Am.  Rep.  289;  Bwrford  v.  Grand  Rapids,  ant*,  109. 

In  Taylor  v.  OUy  of  Cumberland,  Maryland  Court  of  Appeals,  J  uly.  1880,  It 
was  held  that  "  coasting  "  on  the  streets  of  a  city  is  a  nuisance,  and  the  city  ia 
liable  to  a  pedestrian  injured  thereby.  The  court  said:  "  This  sport,  as  thus 
described,  was  a  nuisance  of  a  very  serious  character.  It  la  well  settled  that 
the  corporation  was  under  an  obligation  to  exercise  for  the  public  good  tha 
powers  conferred  on  It  by  Its  charter  to  prevent  nuisance,  and  to  protect  par- 
sons and  property,  and  that  this  duty  1b  not  discharged  by  merely  passing  ordi- 
nances. It  is  not  relieved  from  responsibility  unless  there  has  been  a  vigorous 
effort  to  enforce  thetn.  Marriott*  ease,  0  Hd.  160.  It  was  held  in  this  ease 
that  a  municipal  corporation  having  power  by  its  charter  to  prevent  and  remove 
nuisances  wonld  be  discharged  from  responsibility  for  them  If  they  could  not 
be  prevented,  or  removed  by  ordinary  and  reasonable  care  and  diligence;  sad 
It  was  also  held  that  where  ordinances  sufficient  to  meet  the  exigencies  of  tits 
case  had  been  passed,  a  vigorous  effort  to  enforce  them  wonld  amount  to  tha 
requisite  care  and  diligence.  There  was  evidence  in  the  present  case  that  tha 
acting  mayor  of  the  city  had,  previously  to  the  accident,  instructed  the  captain 
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of  police  to  break  up  coasting  on  the  streets,  and  that  the  police  did  make  and 
were  making  vigorous  effort*  to  bring  about  that  result.  It  ma  in  proof  that 
at  the  time  the  appellant  was  injured  the  sled  which  caused  the  injury  was  the 
only  one  then  on  the  street.  We  are  of  opinion  that  the  principle  decided  In 
Mayor  v.  Marriott  should  control  this  case.  The  defendant  was  bound  to 
prevent  the  nuisance  if  it  could  do  so  by  ordinary  and  reasonable  care  and  dili- 
gence, bat  if  it  did  use  this  degree  of  care  and  diligence  it  discharged  its  duty, 
and  waa  relieved  from  responsibility,  and  a  vigorous  effort  to  enforce  Its  ordi- 
nance on  the  subject  would  fulfill  its  duty  in  this  respect."  To  the  contrary, 
AuftMT  v.OUyof  Aurora,  86  Ind.  180;  s.  c,  44  Am.  Rep.  1;  Ptorw  T.  Oitf 
ef#*v>  Bedford,  190  Haas.  084;  e.  c,  87  Am.  Rep.  887;  SAtiUt  v.  OUf  of  MO- 
wmikm,  49  Wis.  904;  a.  o.,  86  Am.  Sep.  779. 
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ACCIDENT. 

See  NncmoMcn,  329. 

ACCORD  AND  SATISFACTION. 
Whet  la.)  A  creditor's  acceptance  of  a  smaller  sum  In  satisfaction  of  *  debt, 
annnm panled  by  the  execution  of  a  formal  ud  absolute  release  under  seel, 
la  valid  and  irrevocable.     Gordon  t.  Moon  (4*  Ark.  849),  006. 

ACTION. 
■Total,  far  negligence.]  One  Injured  by mtua of  a  defective  sidewalk In *  city, 
may  maintain  a  joint  action  against  the  eitr  and  'he  owner  of  the  adjacent 
premium.     (My  of  Peoria  v.  Bimpeon  (1»  01.  394),  988. 
On  check.]  See  Bun,  628. 

See  Makbiasb,  791;  Nnoon&iiJJi  ImTBVIfSJrT,  981. 


ADVERSE  POSSESSION. 
not  to  ma.  J   Possession  of  land  ceases  to  be  advene  where  the 
owner  of  the  land,  for  a  valuable  consideration,  agrees  with  the  holder 
that  snlt  for  possession  shall  not  be  brought  during  the  life-time  of  either, 
Dietriek  r.  Noel  (43  Ohio  St.  16),  IBS. 

See  Hortoasb,  079. 

AGENCY. 
—pa—  Mom  of  ift  ]  See  Cobporation,  S. 
See  Fraud,  008. 

ANIMALS. 

See  Etidbkce,  45. 

ARREST  AND  BAIL. 
.■■sqn—t  arrest  sad  bail]  Sureties  on  a  criminal  recognisance  en  not  dis- 
charged by  the  subsequent  arrest  of  the  principal  on  another  charge,  and 
the  giving  of  a  bond  with  other  sureties  therefor.     Wttt  v.  Colquitt  (71 
On.  SW).  977. 
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ASSAULT. 
Am  Ciuauw  al  Law,  MM;  Trespass,  9M. 


Sat  Taxation,  808. 

ATTOBNEY  AND  CLIENT. 

,]  A  contract  by  an  attorney  at  law  to  render  Mr- 
vinea  for  a  fee  oontlngent  upon  success  in  the  cause  is  Talld  tad  enforce- 
able, although  It  was  understood  that  the  attorney  would  be  and  he  waa  a 
witness  for  hie  client  upon  the  trial.  Parry  v.  Didu*  (106  Penn.  St.  88),  181. 

BAILMENT. 
■Moppet  of  taflai  to  allege  cwnwihip  ]  Where  one  borrows  property,  with- 

oat  alleging  any  right  to  it,  he  is  estopped  from  setting  up  a  claim  to  it  on 
•ehaif  of  bis  wlfs,     P*Biam  v.  Burimgam*  (81  Mo.  Ill),  9»t\ 

BANE. 

1.  Action  oat  oheck  — aooeptanoe.]  A  bank  is  not  liable  to  an  action  npoa  a 
check  drawn  upon  It  by  a  depositor  unices  it  has  accepted  it,  and  accept. 
ance  la  a  question  of  fart.     Iforlhumberitrnd  Ban*  t.  MhMk/iatt  (108  Pen. 

stuo),oa». 

S.  Baring*  —  duty  of  depositor  to  produce  book.]  A  savings  bank  depostt- 
book  provided  that  no  payment  should  be  made  without  the  prodatcttea  ef 
the  book.  The  depositor  died,  and  his  family  refused  to  give  the  book  to 
the  administrator.  Udd,  that  he  could  recover  the  deposit  without  pro- 
ducing the  book  and  without  giving  a  bond  of  indemnity.  Palmar  v. 
Ptvitonee  ButihOumfor  Saving,  (14  B.  I.  68),  8*1. 
See  COHaTiTCTiOKAt.  Law,  861. 

BASTARD. 
Bill  illaii  —  appUoatloB  fear.]  The  father  of  a  bastard  may  properly  apply  far 
the  appointment  of  a  guardian  for  him.    Pott't  Appeal  (106  Penn.  8t  074), 
540. 

BOND. 
Set  NawoTiABiJC  ImnnmnTi,  UH. 

CARRIER. 
1.  Oonnscttny  Una  —  baggage  —  pratnmptlon.  j  Where  baggage,  for  the 
transportation  of  which  over  three  oonnecting  railroads,  operated  by  sap- 
amte  and  independent  companies,  through  checks  have  been  issued  by 
one  of  the  terminal  roads,  la  shown  to  have  been  In  good  coudlUon  when 
delivered  to  the  Intermediate  road,  but  damaged  when  delivered  at  the 
destination,  it  does  not  devolve  on  the  intermediate  road,  in  the  absence 
of  any  special  contract  or  arrangement  between  the  companies,  to  ahow 
that  it  was  in  good  condition  when  delivered  to  the  last  terminal  road. 
Montfftmurff  <t  Eiifatitit  Railway  Company  v.   C'drtr  (73  Ala.  578),  488. 
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CARRIER  —  Continued. 
—  Mmitadtiokstors*-  —  expiring  onSnaday.]  Wknt 
railway  ticket  over  connecting  lines  la  limited  to  a  specified  number  of  days, 
the  list  day  falling  on  Sunday,  and  the  last  line  ran*  BO  train  on  that  day, 
the  passenger  Is  entitled  to  passage  on  the  next  day.  Little  Rock  A  Fbrt 
Scott  Railway  v.  Dean  (48  Ark.  528),  584. 

3.  Heglaot  of  railway  oondnotar  to  wake  passenger.]     A  railway  company  la 

not  liable  for  the  neglect  of  its  conductor  to  fulfill  his  promise  to  wake  a 
passenger,  whereby  he  is  carried  beyond  his  destination.  Jruiwi  v- 
Georgia  Railroad  (71  Ga.  710),  284. 

4.  Of  oattts-     doty  to  "bed  "oars]    The  shipper  of  cattle  by  railway,  hav- 

ing assumed,  by  ■pedal  contract,  the  duty  of  loading  and  unloading,  and 
having  accepted  and  loaded  a  car  without  objection,  knowing  that  It  was 
not  "  bedded,"  cannot  hold  the  railroad  company  for  negligence  lo  failing 
to  bed  or  for  insufficient  bedding  of  the  oar.  Ea»t  Tenneteee,  Virginia  A 
Georgia  Railroad  Company  v.  Jofmiten  (79  Ala.  596),  480. 

5.  onatom.  J     Evidence  of  a  eastern  of  shippers  of  cattle  to  bed  the  can, 

known  to  them  and  acted  on  by  them  in  previous  shipments,  is  competent 
to  explain  such  contract.     Id. 

4.  exemption.]    An  exception  imposed  by  a  carrier  of  cattle,  relieving 

him  from  all  liability  for  negligence  less  than  gross,  la  Invalid.     Id. 

7.  Payment  of  sauu— l»s  obargea — recovery.]  If  one  to  procure  the  trans- 
portation of  goods  by  railroad  pays  illegal  rates  under  protest,  he  may 
recover  them,  even  although  by  arrangement  the  payments  were  made 
monthly.     Peter*  v.  BaOroad  Company  (43  Ohio  St.  375),  814. 

t.  Btatnte  prohibiting  restriction  of  liability  —  lnauranc*.  ]  A  statute  forbid- 
ding common  carriers  to  impose  restrictions  of  thoir  liability  is  not  Infringed 
by  a  provision  In  a  bill  of  lading  that  the  carrier  shall  have  the  benefit 
of  any  insurance  to  the  owner  on  the  freight.  Rrittih  A  Foreign  Marine 
is  Co.  t.  Qvff,  O.  AS.  F.  Railway  Company (OS  Tex.  475),  061. 
See  Negligence,  280. 

CHATTEL  MORTGAGE. 
See  Mortgage,  420. 


Stt  Bajtu,  020;  Nkootublb  Instrumkst,  881. 

CLUB. 
Btt  Corporation,  880. 

COMPOSITION. 
See  Fraud,  805. 

COMPOUNDING  FELONY. 

SmDokbm,  410. 
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CONFLICT  OF  LAWS. 
laws.  J     In  insolvency  proceedings  in  Pennsylvania  trustees  war* 
vested  with  nil  a  debtor's  estate.     Creditors  residing  in  that  State  gar- 
nished residents  of  Illinois  indebted  to  the  debtor.     Held,  that  the  lisa 
of  the  latter  creditors  should  be  enforced  to  the  exclusion  of  anch  ti 
Bkawn  v.  Pearee  (110  III.  850).  691. 


CONSTITUTIONAL  LAW. 

1.  Adulteration  —  rule  of  evidence  J     A  statute  forbade  the  possession,  with 

intent  to  sell  or  exchange,  of  adulterated  milk.  A  subsequent  statute 
provided  that  milk  should  be  deemed  adulterated  if  it  contained  mora 
than  eighty-eight  per  cent  of  watery  fluids,  or  less  than  twelve  per  cent 
of  milk  solids,  or  less  than  two  and  a  half  per  cent  of  milk  fats.  Held, 
constitutional .     State  v.  Smyth  (14  B.  I.  100),  844. 

2.  "Banking  powers. "]   "  Associations  with  banking  powers  "  are  only  banks 

of  issue.     Dearborn  v.  Northwestern  Savingt  Bank  (43  Ohio  Si.  617),  851. 

3.  Denying  right  to  vote  for  all  candidates.]     A  statute  authorizing  the  elec- 

tion of  four  members  of  a  police  board  In  a  city,  but  denying  the  right  to 
any  voter  to  vote  for  more  than  two  candidates,  is  unconstitutional.  State 
v.  Conttantine  (42  Ohio  St.  437),  838. 

4.  "  Emoluments  "  —  board  of  prisoners  by  sheriff.  ]     Where  the  sheriff  is 

bound  to  board  his  prisoners,  the  compensation  provided  therefor  by  law 
is  an  "  emolument."  not  to  be  changed  during  his  term.  Apple  v.  County 
of  Crawford  (105  Penn.  St.  342),  305. 

6.  Fishery  —  oontraot  —  enforcement  —  oomlty.]     The  Virginia  statute,  for- 

bidding non-residents  to  catch  flsh  for  the  manufacture  of  manure  and 
oil,  and  to  manufacture  manure  and  oil  from  fish  caught  within  the 
waters  of  that  State,  is  not  unconstitutional,  and  a  contract  to  be  executed 
wholly  in  Virginia  in  violation  of  it  will  not  be  enforced  in  Rhode  Island, 
nor  will  an  account  of  profits  of  such  a  contract  there  be  adjudged. 
Brother*  r.  Church  (14  R.  I.  398),  410. 
8.  Forbidding  sale  of  intoxicants  between  certain  hours.]  A  statute  pro- 
hibiting the  sale  of  Intoxicating  liquors  between  eleven  o'clock,  p.  n.  and 
five  o'clock,  a.  ¥.,  is  constitutional.  Htdderich  v.  Stale  (101  Ind.  564), 
768. 

7.  Governor's  power  to  remove  offioera.]    In  the  absence  of  express  consti- 

tutional authority,  the  legislature  cannot  confer  on  the  governor  power  to 
remove  State  or  county  officers,  arbitrarily  and  without  bearing.  DvBam 
v.  Willeon  (58  Hlch.  393),  138. 
B.  Illegal  voting  —  retroactive  provision.  ]  The  Constitution  of  1875  denied 
the  privilege  of  voting  to  those  "  who  shall  have  been  convicted  of  treason, 
embezzlement  of  public  funds,  malfeasance  in  office,  larceny,"  etc.  The 
former  Constitution  contained  no  anch  provision.  Held,  that  one  convicted 
of  larceny  in  1871  might  lie  punished,  under  the  statute  against  illegal 
voting,  for  voting  in  1884.      Washington  v.  Statu  (75  Ala.  583),  479. 
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CONSTITUTIONAL  LAW  —  Continued. 

udgntant. ]  A  judgment  fora  tortis  Dot  n  'contract" 
within  the  provision  of  the  Federal  Constitution  forbidding  the  States  to 
pass  laws  impairing  the  obligation  of  contracts.  McAfee  v.  Covington 
(71  0a.  372),  3SS. 

10.  Right  to  have  witness  present  —  offer  to  admit  what  he  would  testify.  J 
A  statute  providing  that  on  a  criminal  trial,  when  the  defendant  moves 
for  an  adjournment  on  the  ground  of  the  absence  of  a  material  witness, 
the  trial  may  proceed  on  the  public  prosecutor's  stipulating  to  admit  that 
the  witness  if  present  would  testify  ss  set  forth  in  the  affidavits,  and  that 
anr.li  statement  might  be  read  as  his  evidence,  is  not  unconstitutional. 
State  v.  Jennings  (81  Mo.  185),  886. 

11.  Title  of  statute.)  An  act  entitled  to  prohibit  the  sale  of  intoxicating 
liquors  within  certain  limits  is  not  unconstitutional,  as  referring  to  more 
than  one  subject  or  containing  matter  different  from  the  title,  because  it 
also  provides  against  the  sale  of  Plantation  Bitters  or  other  intoxicating 
bitters  sold  under  the  Dame  of  patent  medicines.  Howell  v.  State  (71  Ga. 
934),  258. 

12.  Trial  by  Jury.]  A  statute  rendering  railroad  companies  liable  "tor  cattle 
killed  by  them,  at  a  valuation  to  be  conclusively  fixed  by  appraisers,  la 
unconstitutional  as  denying  the  right  to  a  trial  by  jury.  Graves  v.  Northern 
Pacific  Railroad  Company  (5  Hont.  556),  81. 

13.  drawing  Juror.  J    The  legislature  may  authorise  the  drawing  of  jurors 

by  a  board  of  commissioners  to  be  appointed  by  the  governor.     People  v. 
Harding  (58  Mich.  48),  05. 

See  MuBicrPAi.  Corporation,  696. 

CONTRACT. 

L  Gaming  —  illegality.]  A  promissory  note  given  for  losses  in  a  speculation 
in  cotton  "  futures  "  Is  void  even  In  the  hands  of  an  Innocent  purchaser. 
Cunningham  v.  National  Bank  of  Augusta  (71  Ga.  400),  366. 

a.  Mutuality.  ]  A  contract  by  which  one  engages  to  deliver  to  the  other  such 
quantities  of  coal  as  he  may  require  during  the  year,  up  to  a  specified 
limit,  at  a  specified  price,  bat  containing  no  engagement  on  the  part  of  the 
buyer  to  take  or  pay  for  any,  is  not  enforceable  against  the  promisor. 
Campbell  v.  Lambert  (86  La.  Ann.  85),  1. 

3.  Place  of  sale.  J  Davidson,  at  Ozark,  sent  a  written  order,  to  Carl  &  Toby, 
merchants  at  Little  Bock,  to  send  him  one  gallon  of  whisky  by  express, 
C.  O.  D.  It  was  sent  accordingly,  the  sellers  agreeing  with  the  express 
company  that  if  it  was  not  taken  within  thirty  days,  it  might  be  returned 
and  they  would  pay  freight  both  ways.  Davidson  received  and  paid  for  it. 
Held,  a  sale  at  Little  Rock.     State  v.  Carl  (48  Ark.  858),  565. 

a.  Promise  to  pay  by  will.  ]  An  Instrument  reading  thus  :  "  I  promise  Emily 
Cavlnese  to  give  her  $3,000  at  my  death  to  take  care  of  her  children  with, 
which  she  claims  of  my  estate.  She  has  been  in  my  family  nineteen  years 
and  a  faithful  servant  and  it  is  my  will  to  her,  "Is  not  a  promissory  note,  but 
is  a  valid  and  enforceable  contract.     Cacineti  v.  Ruehton  (101  Ind.  500).  750. 
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CONTRACT - 

OaoaMctaaaMa.  |  The  complainant,  of  improvident  habtta  and  inex- 
perienced la  bnsinnan.  applied  to  defendant,  *  broker  from  whom  lie  had 
previously  borrowed,  for  the  low.  o(  $1,000  on  the  socurityof  an  undivided 
interest  In  ml  estate  worth  $10,000.  The  defendant  objected  to  the  se- 
curity, prolonged  the  negotiation!!  for  a  month,  and  finally  lent  him  $2,000 
on  hia  note  and  the  said  security,  payable  In  six  months,  with  interest  at 
five  per  cent  a  month,  payable  monthly  In  advance  till  the  principal  should 
be  paid,  whether  at  or  after  maturity,  and  all  installments  of  interest  in 
arreax  to  bear  interest  at  the  same  rate  till  paid.  The  legal  rate  of  in- 
terest was  nil  per  cent  in  absence  of  different  agreement.  Hald,  an  uncon- 
sdonable  contract,  and  that  a  reasonable  rate  of  Interest  not  leas  than  sis 
per  cent  should  be  ascertained  and  fixed.  Broten  v.  Ball  (14  R.  L  MB). 
878. 

3m  CONBTrrmiONAL  Law,  410;  Exscctioh,  818. 


CORPORATION. 

L  Agent —  oomponaaUoiL  J  In  the  absence  of  contract,  t 

of  a  steamboat  company,  acting  as  captain  of  one  of  the  boats,  to  entitled 
to  compensation  for  laborious  and  responsible  services  according  to  cus- 
tom and  value,  where  he  has  retained  such  amount  from  the  company's 
funds  and  thfa  has  been  acquiesced  In  by  the  directors.  New  (Meant,  etc.. 
Packet  Company  v.  Brown  (86  La.  Ann.  188),  5. 

9.  Olub  —  expulsion — jurisdiction- J  The  plaintiff  was  expelled  from  a 
social  club  without  notice.  The  club  was  incorporated,  but  had  no  stock 
nor  property.  The  by-laws  did  not  call  for  notice.  Held,  that  the  courts 
could  give  him  no  relief.  Manning  v.  San  Antonio  Gliib  (68  Tex.  168), 
688. 

3.  Insolvency  —  claims  of  creditors   on  unpaid  aubaorlpUon*.]  On   the  in- 

solvency of  a  corporation,  uncalled  and  unpaid  subscriptions  to  stock  con- 
stitute a  trust  fund  for  all  the  creditors,  and  cannot  be  attached  by  a  judg- 
ment-creditor.    Lane's  Appeal  (103  Perm.  St.  49),  166. 

4.  Man  damns  by  stockholder.]  A  stockholder  In  a  private  corporation,  al- 

leging misconduct  in  its  affairs,  being  refused  access  to  the  books  and  in- 
formation concerning  its  affairs,  may  have  a  mandanuu  to  compel  the  pro- 
duction of  Its  books  and  papers  to  enable  him  to  ascertain  and  secure  his 
rights.  OommonwieaUh  v.  Phtenix  Iron  Oontpanj/  (10S  Ponn.  St.  Ill),  184 
Bet  Fraud,  608. 

CRIMINAL  LAW. 
1.  Assault  —  intent.]  One  unlawfully  firing  at  A.  and  missing  him  and  hitting 
B.,  maybe  punished  for  assault  with  intent  to  kill  B.     Ihinatoayr.  PeopU 
(110  111.  888),  886. 


CRIMINAL  LAW  —  Omtmmed. 
a.  DMdtf  we-pon.]  A  "deadly  wnpa  "  la  sot  exclusively  one  designed  to 
take  life  or  inflict  bodily  injury,  and  when  not  of  this  character  the  ques- 
tion la  one  of  fact.    Bkge  v.  State  (30  Fla.  742),  638. 

3.  DJaqnaMfinatiow  of  witness  by  Indictment]  The  deposition  of  •  competent 

witnesB  cannot  be  rendered  Incompetent  by  bis  subsequent  Indictment  for  the 
same  offense,  although  the  statute  forbids  parsons  indicted  for  the  same  of- 
fense to  testify  for  one  another.  Doughty  v.  State  (18  Tex  Ct  App.  179),  808. 

4.  Xhnbesslement —  construction.]  A  statute  provided  that  "every  officer, 

agent,  clerk  or  servant  or  person  to  whom  any  money  or  other  property 
shall  be  Intrusted  for  any  specific  purpose,  who  shall  cmbosile  or  fraudu- 
lently convert  to  his  own  use,  or  shall  take  or  secrete  with  Intent  to  embeaala 
and  fraudulently  convert  to  his  own  use,  any  money  or  other  property  which 
shall  have  come  into  his  possession,  or  shall  be  under  his  care  or  charge, 
by  virtue  of  such  employment  or  for  such  specific  purpose,  shall  be  deemed 
gnllty  of  larceny,  and  may  be  tried,  sentenced  and  punished  as  for  any 
other  larceny."  Held,  (1)  that  any  agent  is  punishable  who  has  money  In 
his  possession,  or  which  has  come  Into  his  possession  by  virtue  of  his  agency, 
If  he  embassies  or  f  randulently  converts  It,  although  he  gets  the  money  by 
fraud,  or  before  getting  it  has  conceived  the  purpose  of  appropriation;  (3) 
that  an  offense  Is  punishable  nnder  this  statate  although  on  the  same  proof 
It  might  be  punishable  as  larceny  at  common  law.  State  v.  Tabener  (14 
B.  I.  37S),  883. 

B.  (hurling-— betting  cigars.]  Playing  at  cards  under  an  agreement  that  the 
beaten  party  shall  treat  to  cigars  Is  unlawful  gaming.  State  v.  Wade  (41 
Ark.  77),  000. 

9.  Homicide  In  datansa  of  goods.)  An  execution  purchaser  of  goods  going  on 
the  lands  of  the  execution  debtor,  with  a  pistol,  to  seise  the  goods,  the  (ale 
being  illegal,  or  the  goods  having  before  the  levy  been  sold  by  the  debtor 
to  a  third  person  for  whom  he  was  holding  them,  held,  that  the  debtor 
might  lawfully  resist  him  with  a  deadly  weapon  if  he  had  a  reasonable 
apprehension  of  danger  from  him.     People  v.  Dann  (08  Mich.  490),  151. 

7.  "takes  In  not  of  adultery."]    Under  the  statute  making  homicide  by 

a  husband  Justifiable  when  committed  on  one  taken  In  the  act  Of  adultery 
with  his  wife,  before  the  parties  have  separated,  it  Is  sufficient  If  the  par- 
ties are  taken  in  such  circumstances  as  reasonably  indicate  that  they  have 
jost  committed  or  are  about  to  commit  the  adulterous  act.  Adultery  here 
means  violation  of  the  marriage  bed,  and  not  habitual  carnal  intercourse. 
Price  v.  State  (18  Tex.  Ct.  App.  474),  833. 

•.  Intent  —  knowledge.  ]  Under  a  statute  ponlshing  the  sale  of  Intoxicating 
liquors  to  a  minor  with  knowledge  that  he  is  under  age,  the  knowledge  of 
the  minority  must  be  explicitly  proved;  It  cannot  be  presumed,  even  in 
case  of  a  purchaser  only  sixteen  years  old.  Hooter  v.  State  (18  Tex.  Ct. 
App.  444),  819. 

t.  Larceny —  lucri  oaosa.]  There  can  be  no  larceny  without  the  Intention  of 
permanent  appropriation,  and  that  is  a  question  for  the  Jury.  Wtiton  v. 
State  (18  Tex.  Ct.  App.  270).  809. 
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M.  Lsaossry —  posse— Ion  of  stolen  propaxty .]  Possession  of  stolen  property, 
to  constitute  evidence  of  theft,  most  be  personal,  recent,  unexplained  4nd 
involve  a  distinct  and  conscious  assertion  of  claim  by  the  jiimaiuniil 
Lehman  v.  State  (18  Tex.  Ct.  App.  174),  306. 

11.  Once  In  Jeopardy  —  misdemeanor.]  The  doctrine  of  "  once  in  jeopardy  " 
applies  to  misdemeanors  as  well  as  felonies.  Brittle  v.  State  (18  Tex.  Ct. 
App.  344),  817. 

19.  Robbery  —  intimidation.]  The  defendant,  falsely  pretending  to  be  town 
marshal,  seised  the  prosecutor,  to  whom  another  was  showing  a  trick  at 
cards,  shoved  him  against  a  wall  and  threatened  to  take  him  to  jsil  unites 
he  paid  him  money,  whereupon  the  prosecutor  paid  him  money,  as  he  said, 
to  keep  from  going  to  jail  and  being  bothered.  Held  robbery.  Butty  v. 
State  (71  Ga.  100),  256. 

13.  Trial  —  conduct  of  Jury.]  After  the  retirement  of  the  jury  on  a  murder 
trial,  one  of  them  was  taken  very  ill;  he  was  pat  in  bed  in  a  communi- 
cating room,  a  physician  was  summoned,  who  attended  him  there,  not 
speaking  to  the  others  at  all,  nor  to  him  on  the  subject  of  the  trial.  It 
appearing  that  the  prisoner  sustained  no  Injury,  held  that  a  verdict  of 
guilty  was  not  vitiated.  Qoereen  v.  Commonwealth  (106  Penn.  St  477), 
584. 

DAMAGES. 

1.  Impairing  good-will.]  In  an  action  for  impairing  the  value  of  the  good-will 
of  a  business  sold  with  the  good-will  by  the  defendant,  as  an  entirety,  for 
a  gross  sum,  proof  is  competent  to  show  how  much  leas  than  the  purchase- 
priee  the  property  is  worth  with  the  good-will  thns  impaired.  Burekhardt 
v.  Burtkhardt  (43  Ohio  St.  474),  842. 

3.  Loss  of  profits.]  By  the  negligence  of  a  carrier  a  machine  was  injured 
in  transportation  and  practically  mined.  The  carrier  was  not  informed 
of  its  intended  use,  or  that  it  was  to  be  used  In  the  consignee's  business. 
Held,  that  lie  was  liable  for  the  cost  of  the  machine,  but  not  for  the  loss 
of  its  use  while  another  machine  was  being  procured  in  its  place.  Thomat, 
Badglty  &  Wentioorth  Manufacturing  Company  v.  Wabath,  St.  Louie  and 
Pacific  Railieay  Company  (62  Wis.  643).  725. 

3.  Measure  of  —  profits.]    By  a  collision   on   the  defendant's   railroad,  the 

plaintiff,  a  theatrical  manager,  who  with  his  troupe  was  a  passenger,  was 
prevented  from  reaching  his  destination  in  time  to  fulfill  an  advertised 
engagement,  for  which  tickets  had  been  sold,  and  had  to  refund  the  ticket 
money.  Held,  that  he  could  not  recover  that  amount.  Georgia  Railroad 
v.  Ilayden  (71  Ga.  518),  374. 

4.  .]  A  railroad  company  contracted  with  the  plaintiff  to  carry  excur- 
sionists to  a  certain  place,  on  an  occasion  of  public  amusements,  at  a  cer- 
tain reduced  rale  of  fare.  On  its  breach  of  the  contract,  held,  that  the 
plaintiff  might  recover  the  profits  which  he  might  have  realited  on  sales 
of  tickets  actually  made,  and  the  difference  in  expense  of  transportation 
of  those  whom  he  bad  thns  agreed  to  tH'CP  ""  tuP  '*»*'»  of  the  contract, 
but  nothing  for  profits  of  conjectural  sales.     Hoiuton  A  Texae  Centrtl 

:  HiU  (63  Tex.  881),  642. 
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DAMAGES  —  MmmL 
mi.  ]  When  a  public  ship  caul  is  of  such  a  character  ma  to 
inquire  togs  to  propel  vessels  through  it,  the  wrongful  refusal  of  the 
owners  of  the  canal  to  admit  ■  tag,  whereby  injury  results  to  the  owner 
of  a  vessel,  is  such  a  proximate  cause  of  damage  as  will  Justify  a  recovery 
by  the  owner  of  the  vessel.  Buffalo  Bayou  Ship  Canal  Company  v.  2W 
(68  Tex.  4*2),  668. 

predisposition  to  disease.]     Where  personal  injuries  proximately  arise 

from  another's  negligence,  the  wrong-doer  is  liable  for  the  actual  damage 
although  it  may  have  been  enhanced  by  a  predisposition  to  disease  on  the 
part  of  the  Injured  person.  McNamara  v.  Village  of  OUntmnlle  (68  Win. 
807).  732. 

Bee  BALB,  38;  Stock,  31;  Tbleqbaph,  486. 

DEDICATION. 

See  Marhiaub,  740. 

DEED. 
-  qutt-olaim.  ]     A  grantee  under  a  recorded  quit  claim  deed  is 
subordinate  to  a  prior  unrecorded  mortgage  by  his  grantor.     Snow  v.  Laktft 
Administrator  (30  Pla.  656),  625. 

-.]    See  Municipal  Corporation.  24?. 

See  Religious  Society,  666. 


DURESS, 
falony.]     A  security  executed  by  a  mother  to  protect  her 
son  from  exposure  and  prosecution  for  embeaalement  is  invuliii.     Jfblej/  v. 
Greene  (14  H.  I.  618),  413 

EJECTMENT. 
Per  railway.  ]     Ejectment  will  lie  for  a  railway  by  one  having  title  only  to  the 
right  of  way.      Tennaeee  and  Oooea  Railroad  Company  v.  EaM  Alabama 
Railway  Company  (71  Ala.  516),  475. 

ELECTION. 
1.  Adjournment  to  different  polling-plaoe.  ]  The  adjournment  of  an  election 
from  one  polling-place  to  another  is  immaterial  unless  it  is  shown  to  have 
prevented  voting  or  prejudiced  the  rights  of  candidates.  Fnrrington  v. 
Turner  (58  Mich.  72),  88. 
a.  Ballot—  "  davioe."]  A  diamond-shaped  ballot  is  not  a  "device"  within  a 
statute  prohibiting  "  devices  "  on  ballots.  State  v.  Phillip*  (68  Tex.  890), 
•46. 

See  Coxbttttjtional  Law,  473,  883; 
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See  Criminal  Law,  188. 

BSTOPPBL. 
8m  Bailment,  29B ;  Ihfakct,  67*, 

EVIDENCE. 

1.  Judicial  notice —  of  corporate  agency.]  Courts  will  take  judicial  notice 

that  the  superintendent  of  a  railroad  company  has  authority  to  receive  or 
refuse  cordwood.  Baeaiarie  v.  Eureka  and  Palisade  Railroad  Compatif 
(18  Nev.  165),  787. 

2.  NafUganoe — Msfanaal —  subsequent  Tictonineas.J     Id  an  action  for  injury 

by  a  vicious  bone,  evidence  of  previous  and  of  anbeequent  vidouansas  is 
competent.    Kmnon  v.  Gilmer  (5  Mont.  357),  45. 

3.  Opinion.  |     An  expert  may  give  an  opinion  whether  a  horse  died  of  fright 

or  of  disease.     PicteU  v.  ftmmert  (108  Penn.  St.  06).  406. 

4.  Parol  — to  oontradiot  otrrenant,]  The  covenant  implied  by  the  acceptance 

of  a  deed  of  land,  expressly  warranting  against  all  claims  except  certain 
taxes,  cannot  be  defeated  by  evidence  that  the  warrantor  oontemporaneonaly 
and  orally  agreed  to  pay  such  taxes.     MacLeod  v.  Bkilet  (81  Mo.  508),  864. 

6.  Pedigree — declarations.]  In  ejectment,  upon  the  issoe  whether  the  plaint- 
iff la  related  to  the  person  last  dying  seised,  declarations  of  deceased  per- 
sons proved  to  have  been  related  to  his  family  .are  competent,  although 
they  did  not  belong  to  his  branch  of  it.  Sitter  v.  Gehr  (109  Penn.  St.  577), 
807. 

6. .]     Evidence  that  the  witness  had  been  Informed  by  hie  mother  that  the 

person  last  seised  was  his  uncle  Is  competent.     Id. 

7-  ohuroh  records  as  to  births.]     A  church  record  of  births,,  deaths  and 

burials  is  not  competent  to  prove  births.     Id. 

5.  identity  of  name.]     Identity  of  name  alone  is  no  evidence  of  identity 

of  person  in  remote  transactions.     Id. 

9.  Of  personal  Identity  —  declarations.]  On  a  question  of  p»rym»l  identity 

of  a  legatee,  evidence  of  name,  personal  appearance,  conversations  and 
the  account  the  claimant  gave  of  himself  and  his  relatives  and  associates, 
ants  motam  litem.  Is  competent.    MuUery  v.  BamOton  (71  Gb.  780),  888. 

10.  Of  oustom.]  Ste  Cakeibb,  480. 

11.  Scientific  "books,]  Scientific  books  may  not  be  given  in  evidence  nor  read  to 
the  Jury  except  to  contradict  an  expert  who  bases  his  opinion  upon  them. 
Oity  of  BUomingtim  v.  B/vroek  (110  111.  810),  078. 

Bee  Seduction.  Ill,  884. 


■;  St  a  ■pit™,  550. 

EXECUTION. 
1.  Priorities.  J  Where  a  judgment  debtor  acquires  land,  the  existing  judg- 
ments become  equal  liens,  but  the  judgment  creditor  first  levying  obtains 
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EXECUTION  —  Omtmmtd. 
priority,  aud  the  others  may  redeem  from  hie  sale.     JMw  v.   Oaetor  (101 
Ind.  436),  754. 

2.  Sale  In  percale.]     A  sale  of  goods  on  execution  In  eepBimte  parcels  end  lot* 

is  not  invalid.      Tott  v.  Smith  (105  Penn.  St.  628),  219. 

3.  Waiver  of  exemption.]     An  agreement  in  a  note  to  waive  the  right  to  ex- 

emption from  execution  is  invalid.     Carter'!  Admtniitratori  v.  Garter  (20 
Fla.  558),  618. 

EXECUTOR  AMD  ADMIN  ISTRATOE. 
Fraud  —  nmmealmeiit — executor  —  damage*.  J  When  an  executor,  before 
end  without  any  reference  to  a  Bale,  published  false  statements  concerning 
the  value  of  bank  stock  belonging  to  the  estate,  and  in  negotiations  for  a 
■ale  thereof  was  informed  that  the  purchaser  had  heard  and  relied  on 
those  statements,  and  had  no  available  means  of  detecting  their  falsity, 
held,  (1)  that  silence  on  the  part  of  the  executor  was  a  fraudulent  con- 
cealment avoiding  the  sale  as  against  all  the  executors;  (2)  that  the  pur- 
chaser might  bo  reimbursed  ont  of  the  estate  for  the  purchase-price  paid, 
and  for  assessments  on  the  stock  which  be  had  legally  been  compelled  to 
pay.     Keen  v.  Jamet  (80  N.  J.  Eq.  [12  Stew.]  537),  30. 

EXEMPTION. 
Wetvar.]     Bee  Exnwnow,  618. 

Bee  Taxation,  14. 

EXTRADITION. 
From  another  State  to  which  defendant  waa  unlawfully broa(ht  bona for- 
eign oonntiy.]  Where  one  charged  with  crime  In  Illinois  waa  brought 
thither  from  California  on  a  requisition,  held,  immaterial  that  be  had  been 
forcibly  and  Illegally  brought  to  California  from  a  foreign  country.  Ker 
t.  People  (110  111.  627).  708. 


XbiolasiTa  privilege.]  The  possessor  of  an  exclusive  ferry  lioense  on  a  navi- 
gable river  may  not  restrain  dtlsens  from  using  their  own  boats  In  cross- 
ing, for  themselves,  their  employees,  guests  and  friends,  but  If  they  use 
his  banks  within  the  granted  territory  for  landing  or  for  reaching  their 
boats,  except  at  public  highways,  they  are  technically  liable  as  t 
ere.    Hunter  v.  Moore  (44  Ark.  184),  589. 


great  lakes.]  Fishing  in  the  great  lakes,  in  water  remote  from  the  land, 
is  a  business  open  to  all,  and  may  be  carried  on  even  with  stakes,  if  not 
'  impeding  navigation  or  forbidden  by  law.  TAnr-ola  v.  Davie  (58  Micb. 
m\  116. 

See  Constitutional  Law,  410. 
Vol.  LI  —  HO 
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FRAUD. 
1.   On  ootnpoettiom  agreement.]      Where  a  debtor  has  procured  a  composition 
from  all  his  creditors,  a  note  secretly  given  bj  him  to  one  of  them  for  the 
balance  of  his  debt,  to  induce  him  to  join,  is  void  for  fraud,  and  cannot 
be  enforced.      Willi*  v.  Morri*  (68  Tex.  458),  655. 
a.  Representation  of  financial  ability.]     An  action  will  not  lie  against  one 
for  obtaining  credit  by  fraudulently  representing  that  he  is  "a  person 
safely  to  be  trusted  and  given  credit  to."    Lyon  r.  Brigs*  0*  R-  I'  228), 
378. 
3.  Warranty  —  corporation  —  agency.  |     In  an  action  against  a  corporation 
for  deceit  by  false  representations  made  by  its  agent  on  the  sale  of  good* 
manufactured  and  sold  by  it  for  a  particular  purpose,  there  can  be  no  re- 
covery without  proof  of  bad  faith  or  absence  of  reasonable  grounds  of 
belief.     Erie  Oily  Iron  Worki  v.  Barber  (106  Penn.  St.  136),  006. 
Constructive.]     See  Statotk,  381. 

See  BxECUTOR  Aim  ADMTjnBTBATOR,  29;  Infarct,  676;  Balk,  29;  Stock,  80S. 

GAMING. 

Set  Contract,  266;   Criminal  Law,  500. 

GIFT. 

1.  Oansa  mortis  —  delivery.  ]     S.,  being  Informed  of  his  approaching  death, 

told  his  attendants  that  he  had  $1,600  in  bank,  $060  under  his  pillow  and 
in  hie  coat  pocket,  and  several  hundred  dollars  in  the  hands  of  different 
persons;  that  he  desired  9200  to  go  to  a  niece,  and  $100  to  an  old  servant, 
and  the  rent  to  his  wife.  One  of  the  attendants  then  fonnd  and  counted 
the  9950,  to  the  knowledge  of  S.,  but  he  gave  no  further  directions.  BM, 
not  a  gift.     Amnion  v.  Snyder  (44  Ark.  42),  681. 

2.  Inter  vivo*  —  husband  to  wife  —  wife's  earnings.]  Where  a  wife  deposited 

money  of  her  husband,  consisting  mainly  of  her  own  earnings,  in  a,  savings 
bank  In  her  own  name,  without  his  knowledge,  held,  not  a  gift,  but  to 
belong  to  the  husband.     MeDermoU'*  Appeal  (106  Penn.  St.  358),  526. 

3.  .]     A  husband,  leaving  home,  purchased  an  accident  insurance  policy 

for  $8,000,  and  laid  It  on  a  table  in  front  of  his  wife,  saying  she  should 
take  it  and  take  care  of  it,  and  if  he  got  killed  before  he  got  back, 
she  would  lin  $8,000  better  off.  Held,  not  a  gift  to  her  as  against  credit- 
ors.    Wi'Iittm*  and  Harding's  Appeal*  (106  Peun.  St.  116).  505. 

*.  delivery.]  11.,  an  invalid,  had  collected  and  kept  apart  in  a  sack  some 

$2,000  in  gold  coin.  He  gave  it  into  the  hands  of  a  friend  and  neighbor  to 
keep  and  use  it  for  H.'s  daughter,  some  seven  or  eight  years  old.  The 
receiver  asked  Mrs.  H.  to  keep  It  for  him  till  he  should  call  or  send  for  it, 
and  she  kept  it  accordingly.  This  was  with  H.'s  knowledge  and  approval. 
H.  died  away  from  home,  and  thereafter  Mrs.  II  sent  the  sack  and  money 
to  the  bailee.     H  Id.  a  valid  gift.     JVofen  v.  Harden  (43  Ark.  SOT),  568. 

S.  Of  land  —  sUtut;  of  frauds.]  An  oral  gift  of  land  by  father  to  son,  accom- 
panied by  open  and  exclusive  possession  by  the  son,  and  followed  by 
further  improvements  by  htm  to  the  knowledge  of  the  father,  is  not  within 
the  statute  of  frauds  and  is  valid  in  equity.  Story  v.  HUu-k  (5  Mont.  36),  87. 
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GOOD- WILL. 
See  Damage*,  643. 

GOVERNOR. 

8m  CONBTITUTIONAI,  Law,  198. 

GUARDIAN. 
See  Bastard.  540. 

HOMICIDE. 
8m  Crtminaj.  Law,  151,  838. 

INFANCY. 

n.]  An  infant,  hiring  a  horse  to  go  to  a  certain  place,  and  going 

elsewhere,  la  liable  for  conversion.     Freeman,  v.  Boland  (14  R.  I.  89),  840. 

3.  Rand  —  estoppel.)  The  plea  of  infancy  is  not  estopped  by  the  infant's 

fraudulent  representation  that  he  was  of  age.      Wielaad  v.  Kobiek  (110  111. 

18),  878. 

See  Railkoah,  888;  Witness,  422. 

INJUNCTION. 
IMsaaoe — ordinanoe.}  The  construction  and  nee,  within  the  firs  limits  of  s 
city  and  in  violation  of  its  ordinance,  of  a  wooden  building,  to  be  filled 
with  lumber  and  employed  in  the  manufacture  of  wooden  cisterns,  near  a 
steam  railway,  may  he  restrained  by  in  junction  at  the  suit  of  a  private 
party  whose  adjacent  dwell  Ing-honse  is  endangered  thereby.  Blana  t. 
Mwrrag  (88  La.  Ann.  183),  7. 

See  Noibanck,  488. 

INSURANCE, 

1.  Osssssl  of  creditor*.]  Where  an  insolvent  takes  out  a  policy  of  insurance  on 

his  life  for  the  benefit  of  his  wife  and  children,  his  creditors  can  recover 
only  the  amount  •>.'  the  premiums  paid  by  him  subsequent  to  his  insol. 
vency.     tU-ilfi'.  Xi'twil  Bunk  v.  ffuiae  (8  Mackey,  880),  780. 

2.  "Contained"   in.]     Lyon*   v.  Providence  Washington  Ineuranee   Company 

(14  R.  I.  109),  864. 
8  Inoresse  of  risk  by  tenant -- ignorance  of  landlord.]  Where  premises  are 
insured  to  the  owner,  and  his  tenant  increases  the  risk,  without  consent  of 
the  insurer,  and  a  loss  occurs  while  the  risk  is  so  Increased,  the  tgnoranee 
of  the  owner  that  the  risk  has  been  increased  is  no  defense  to  a  condition 
for  forfeiture.  Long  v.  Beeber  (108  Penn.  St.  488),  582. 
See  Carried,  881. 

INTENT. 
See  Criminal  Law,  810. 
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On  legacy]     *•  Wnx,  MS. 

JUDGMENT. 
B— ohiMg  oho— i  in  motion,  1     In  the  absence  of  fraud,  trust,  or  other  ground 
of  equitable  relief,  or  apodal  stntntory  jurisdiction,  judgment  creditors 
cannot  reach  ehotet  in  action  of  their  debtors   by  equity  proceedings. 
Greene  r.  Emm  {14  R.  I.  888),  400. 
Priority.]     Sm  EXBCDTioif,  794. 

See  Constitutional  Law,  868. 

JUDGMENT  CREDITORS. 
B— j owtng  ohoaaa  in  action.]     Bet  Jotxhouit,  400. 

JUDICIAL  NOTICE. 
Set  Ettdknc*,  T87. 

JURY. 
Bet  Const-it  u-nos  ax.  Law,  81,  06  ;  Crdcixal  Law,  084. 

LANDLORD  AND  TENANT. 

1.  MegUgeetoe  —  atorins  •xploarna  —  right  of  way.]  The  owner  of  a  farm 
leased  small  parcels  in  the  middle  of  it  to  laboring  men.  A  farm  road 
approached  the  holdings,  but  did  not  reach  them.  Toward  the  leased 
parcels  from  the  end  of  the  road  the  lessor  stored  a  box  of  dynamite,  with 
cartridge  exploders,  under  a  low  shed  made  against  a  stump,  and  only 
partially  inclosed,  and  In  a  rough-bound  box,  not  Always  kept  covered  and 
never  securely  fastened.  A  child  of  one  of  the  lessees  who  had  been  at 
work  in  the  field  went  into  the  shed,  broke  one  of  the  cartridges  from  the 
box,  and  striking  it  with  a  atone,  exploded  it,  and  was  injured.  Neither  he 
nor  his  father  knew  what  was  kept  in  the  shed,  or  knew  of  any  danger 
there,  or  of  any  reason  for  keeping  away  from  it ;  and  there  was  no  warning 
on  or  about  theshod,  except  the  word  "powder"  written  on  the  box,  which 
neither  of  them,  If  they  had  seen  It,  could  have  read.  BM,  that  the  lessor 
was  responsible.     Power*  v.  Harlow  (58  Mich.  507),  104. 

S.  Tenant's  liability  to  repair]  A  stipulation  in  a  lease,  to  surrender  the 
premises  at  the  expiration  of  the  term  ' '  in  good  order  and  condition  as  the 
same  now  are,  reasonable  use  and  wear  and  tear  excepted, "  does  not  impost 
the  liability  to  repair  or  restore  in  case  of  injury  or  destruction  by  the 
elements  or  accident.      Warren  r.  Wagner  (75  Ala.  188),  440. 

8.  for  rent  after  destruction.]     In  case  of  a  lease  of  lands,  with  the 

right  of  quarrying  stone,  the  destruction  of  a  lime-kiln  on  the  lands  does 
not  relieve  from  liability  to  pay  rent  although  the  kiln  WW  the  principal 
Inducement  and  the  principal  source  of  profits.     J&. 
Bm  Inbuhanck.  082. 

LARCENY. 
5*c  Criminat,  Law.  800,  308. 
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LEGACY. 
Am  Will. 


MANDAMUS. 

To  ooaapal  toMMwm  of  stock.]  Mandamut  does  not  lie  to  ooxnpel  the  transfer 
of  stock  by  m  private  corporation  to  a  purchaser.  .Wwn  r.  Carriage  Com- 
pany (43  Ohio  St.  80),  7M. 

By  itoekholdar]    See  Cobpomatkhi,  184. 

MARRIAGE, 
1.  Dedication  of  itiHt  by  wife,]    A  dedication  of  a  street  bj  a  married 
woman  maybe  presumed  as  appurtenant  to  her  deed,     flity  of  InditmapoO* 
i.  Kingibury  (101  Ind.  900),  740. 

3.  Xttvoroe — " extreme  cruelty  "  —  one  whipping.]    A  single  whipping  or 

beating  of  a  wife  by  her  husband  is  "extreme  cruelty  "  justifying  a  divorce, 
although  she  provoked  the  assault  by  words.  Albert  v.  Albert  (3  Mont. 
577),  86. 

3. .]  It  Is  "  extreme  cruelty  "  justifying  a  divorce,   to  expel  a  wife 

and  a  young  and  dependent  stepdaughter  and  make  their  separation  a 
condition  of  taking  back  the  wife.     Friend  v.  Friend  (SB  Mich.  648),  181. 

3. .]  It  is  "  extreme  cruelty  "  warranting'  a  divorce  for  a  wife  pub- 
licly to  accuse  her  husband  of  adultery.     KcOy  v.  K«Oy  (18  Nev.  49),  783. 

4.  Domicile  —  ohangeof  reajdaaoe.j  H. ,  bora  in  Connecticut,  went  to  Europe 

in  1809,  to  acquire  the  German  language,  and  complete  his  professional 
studies.  In  1873  he  went  to  Paris,  where  he  remained;  and  in  February, 
1877,  there  married  a  French  woman,  without  any  contract  as  to  property. 
Immediately  after  he  rented  a  house  at  Suresnes,  near  Paris,  for  two  years, 
and  took  up  hie  residence  there  with  bis  wife.  In  May,  1878,  he  was 
brought  to  this  country,  and  sent  to  a  hospital  foi  the  insane  at  Philadel- 
phia, where  he  died  in  1881.  Meld,  that  his  personal  property  became 
subject  to  the  community  law  of  France,  and  that  his  widow  was  entitled 
to  one-half  thereof,  notwithstanding  that  by  his  will  made  before  the 
marriage  he  'had  bequeathed  the  whole  of  It  to  others.  Harral  v.  Harral 
(80  N.  J    Sq.  [13  Stew.]  879),  17. 

8.  Requisite*  to  formation  —  presumptions.]  No  formalities  are  necessary  to 
constitute  a  marriage,  although  a  statute  subjects  to  penalties  for  marry- 
ing without  license;  and  where  there  is  evidence  of  an  agreement  of  mar- 
riage, and  of  marital  cohabitation  after  the  removal  of  all  Impediments, 
the  presumption  of  marriage  will  not  be  overcome  by  the  statement  of  one 
of  the  parties  that  there  was  no  marriage.  Tettr  v.  liter  (101  Ind.  139), 
748. 

0.  Under  age  of  consent  —  affirmance  by  cohabitation  —  separation  by  wife's 
parents.]  A  marriage  by  a  woman  under  the  age  of  sixteen,  withont  con- 
sent of  her  father,  although  forbidden  by  statute,  becomes  irrevocable  by 
cohabitation  after  that  age,  and  If  the  mother  subsequently  induces  her  to 
leave  her  husband  solely  from  motives  of  ill- will  toward  him;  the  father 
is  liable  to  action  therefor  by  the  husband  Bolt*  v.  Dick  (43  Ohio  St. 
38),  791. 
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MABBIAGE  —  Continued. 
7.  Wife  enforoiiig  husband's  not*.]  A  wife  may  *oqoire  the  not*  of  h«  hts- 
bud  from   a  third   penoo  and  enforce  it.     Prantkn  Sating*  Bon*  t. 
ffr«n*  (14  B  1. 1),  886. 
Hafornution  of  married  woman's  deed.]     See  Mistake,  454. 

See  Gnr,  536;  Mechanics'  Likh,  634;  Statute,  881. 

MASTER  AND  SERVANT. 

1.  Contractor —  *nb-oontnotor.]     Where  a  municipal  ordinance  require*  the 

owner  of  materials  forming  an  obstruction  In  a  street  to  prepare  and  place 
lights  thereon  with  such  care  and  diligence  as  reasonably  to  secure  their 
burning  till  daylight,  such  owner  is  llablo  to  third  persons  for  injuries 
incurred  through  negligence  in  the  performance  of  this  duty  either  by 
himself  or  by  a  contractor  in  his  employ,  and  even  if  the  lights  were 
extinguished  by  an  unknown  cause.      Wilxm  v.  White  (71  On.  500),  269. 

2.  Volunteer]     One  volunteering  to  assist  a  servant  is  in  the  same  position  as 

a,  servant  as  respects  the  liability  of  the  master  for  injuries  to  him  by 
negligence  of  the  servant.  Mayton  v.  Texat  and  Pacific  Baiiread  Com- 
pany (68  Tex.  77),  687. 

3.  What  does  not  oonstltute  the  relation.  J     A  storekeeper  having  sold  mer- 

chandise, permitted  or  directed  the  pnrchaser's  servant  to  remove  it  by 
throwing  it  from  an  upper  window  into  the  street.  The  servant  did  this 
carelessly  and  injured  the  plaintiff.  Held,  that  the  storekeeper  was  not 
liable.     MeOuliough  v.  Bhoneman  (106  Psnn.  St.  169),  194. 

MECHANICS'  LIEN. 
Married  woman.]     A  mechanics'  lien  will  not  attach  to  a  married  wnmaa'a 
separate  property.     &N«U  v.  Ptreival  (20  Fla.  087),  684. 


MISTAKE. 

1.  Of  law  mlneii— nlatlnii  payment  isiincsij  ]  When  the  father 
of  a  minor  child  is  induced  by  the  owner  of  property  to  pay  for  it  on  fail 
representation  that  the  child  destroyed  it,  the  father,  although  Ignorant 
that  he  was  not  liable,  may  not  recover  back  the  payment  unless  the 
representation  was  known  by  the  owner  to  be  untrue.  Ifeediu  v.  flurt 
(61  Ma  069),  961. 

a.  Reformation  of  married  woman1!  dead.]  Equity  will  correct  a  misdescrip- 
tion of  lands  in  a  married  woman's  deed.  Oardner  v.  Moore  (75  Ala. 
894).  454. 

MORTGAGE. 

1.  Alienation —  advene  possession.  ]  Where  a  mortgagor  conveys  the  prem- 
ises to  a  third  person,  the  grantee's  possession  will  not  be  deemed  adverse 
to  the  mortgagee,  unless  there  is  an  explicit  disclaimer  of  holding  nnder 
bun  and  assertion  of  title  in  the  grantee,  brought  home  to  him.  WhitUng 
ton  v.  Flint  (48  Ark.  504),  573. 
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MORTGAGE  _  Continved- 

S  Chattel  -  -  "  daecn  himself  In  danger."]  A  chattel  mortgagee,  authorised 
to  take  possession  whenever  he  may  "  deem  himself  in  danger  of  losing," 
etc.,  ma;  do  bo,  acting  in  good  faith  and  npon  facts  subsequent  to  the 
mortgage,  whenever  he  deems  himself  In  such  danger.  Barrel  v.  Hurt 
(43  Ohio  St,  41),  801. 

3-  retaining  po— — low.]  An  Insolvent  mortgaged  his  stock  of  merchan- 
dise, worth  (0,000,  some  of  it  perishable,  constituting  all  his  property, 
to  secure  a  debt  of  (3,000.  The  mortgagee  knew  he  was  embarrassed, 
bat  not  that  he  was  insolvent.  The  mortgagor  was  not  expressly  author- 
ised to  sell,  but  the  property  wan  left  in  his  possession,  and  It  appeared  to 
be  the  intention  that  he  should  retain  possession  until  the  mortgage  was 
due.  Held,  that  the  power  to  sell  was  implied,  and  the  mortgage  was 
void  as  to  creditors.  Benedict  v.  Benfro  (70  Ala.  121),  436. 
MUNICIPAL  COEPORATION. 

1,  Coasting  In  street*.]  A  city  by  designating  a  particular  street  for  coasting 
does  not  render  Itself  liable  for  an  injury  Inflicted  by  coasters  upon  a  per- 
son passing  in  the  street.     Burford  v.  Grand  Rapids  (58  Mich.  OS),  100. 

3.  De*d  to,  on  condition  —  reverter.  ]  Where  a  town  acquires  land  by  a  deed 
conditioned  that  the  land  shall  revert  unless  within  a  certain  time  the 
town  shall  erect  thereon  a  certain  building  proper  for  municipal  purposes, 
including  a  "public  hall,"  the  land  reverts  on  breach  of  the  condition. 
Clarke  v.  Inhabitant*  of  BrookfieU  (61  Mo.  508),  248. 

3.  Firing  cannon  In  street]    A  city  Is  not  liable  for  an  injury  by  the  unau- 

thorized firing  of  a  cannon  in  a  street  by  disorderly  persons.  Robinton  v. 
Gremnilk  (43  Ohio  St.  625),  807. 

4.  Negligence  —  notice.]     The  authorities  of  the  District  of  Columbia  covered 

a  well  in  a  highway,  in  which  there  was  a  public  pump,  with  a  wooden 
platform,  and  laid  on  that  a  brick  pavement  conforming  to  the  sidewalk. 
For  nine  years  they  made  no  repai  rs  nor  examination.  While  the  plaintiff 
was  using  the  pump  the  platform  gave  way  and  he  sustained  injury.  Held, 
that  the  District  wss  liable.  Sherwood  v.  Butriet  of  Columbia  (8  Mackey, 
276),  776. 

5.  Ordinance  —  nuisance  —  constitutional  law.  ]  A  penal  ordinance  of 
Chicago,  pronouncing  steamboats  emitting  dense  smoke  to  be  a  nuisance, 
is  reasonable,  and  not  unconstitutional  as  affecting  vessels  on  the  Chicago 
river.     Harmon  v.  City  of  Chicago  (110  HI.  400).  098. 

NEGLIGENCE. 
1.  Obstrnoting  highway.  J  A  land-owner,  engaged  in  whitewashing  a  fence 
skirting  a  highway  running  through  his  land,  used  asmall  barrel,  mounted 
on  wheels.  This  with  s  shovel  projecting  slightly  above  the  top  was  left 
at  the  side  of  the  highway  over  Sunday.  The  plaintiff's  horse  took  fright 
at  it,  and  caused  personal  injuries  to  him.  Held,  that  the  defendant  was 
not  liable  unless  the  vehicle  wss  so  unusual  and  extraordinary  as  to  have 
a  natural  tendency  to  frighten  horses  of  ordinary  gentleness  and  training, 
and  was  left  by  the  roadside  au  unreasonable  length  of  time.  PioUetv. 
■»  (106  Penn.  St   95),  403. 


INDBX. 

it]     Id  cam  of  injury  by  ths  s] 
iallj  Ml  than  is  no  presumption  of  aegHgenoe.    Cbtrmt  v.  JKoM*  (81  Mo. 
80),  388. 

3.  oarrier.  ]     Where  a  passenger  on  a  street  railway  car  is  injured  by  a 

sodden  jerk  of  the  car,  In  transit,  there  ia  a  presumption  of  negligence  oat 
the  part  of  the  carrier.  Dougherty  v.  Mimouri  BaUread  Company  (81 
Ho.  825),  888. 

Am  Action,  OSS ;  Cakbibs,  284  ;  Evidbnck.  49  ;  Landlord  aito  TkbTaHT, 
154  ;  Maitbr.  and  Skryamt,  1B4,  369  ;  MtwrciPAi,  Cohw>kathH»,  105, 
776,  607 ;  Kaii.boad,  854,  888,  598,  718,  7S1. 

NEGOTIABLE  INSTRUMENT. 

L  Action  be  ncotestmf  check.  J  The  plaintifl  drew  his  check  on  *  bank  where 
be  had  ample  funds,  in  favor  of  the  defendant  bank.  It  was  presented  at 
eleven  o'clock  for  payment,  bnt  was  not  paid,  the  drawee  informing 
the  payee  that  it  was  good  and  would  be  paid  at  the  close  of  banking  hoars, 
the  customary  time  for  exchange  of  checks  bet  ween  the  banks.  The  defendant 
thereupon  had  it  protested.  Held,  that  no  action  would  He  therefor  in  the 
absence  of  allegation  of  special  damage.  Wittiei  r.  Hnt  National  Bank 
o/Pentaeoia  (30  Fla.  848).  881. 

3.  Certainty  as  to  amount  and  Una*.  J  The  reservation  in  a  note  of  the  right 
to  pay  it  before  maturity  In  installments  of  not  leas  than  five  per  cent  of 
the  principal  whenever  the  semi-annual  interest  falls  due,  does  not  render 
It  non-negotiable.  Hiker  v.  Spraffue  Ifnnvfuetvring  Company  (14  R.  I 
403),  418. 

8.  Coupon  bonds.]  Corporate  coupon  bonds  payable  to  bearer  are  negotiable. 
Maim  t.  Frisk  (105  Penn.  St.  168),  191. 

■4.  Protest  —  waiver.]  Waiver  of  "  protest "  m*y  be  oral,  and  dispenses  with 
demand  and  notice.  AwnnOe  National  Bank  v.  Kettering  (100  Pent.  St. 
581),  588. 


NOTES. 
Carrier  —  recovery  of  excessive  charges  paid,  to,  t 
Constitutional  law  —  adulteration,  847. 
Oontnot  —  place  of  sale — "C.  O.  D,"  570. 
Criminal  law  —  larceny  —  Uteri  mkcm,  818. 

Intent  —  knowledge,  888. 

"  act  of  adultery,"  888. 

"  deadly  weapon,"  031. 

BJectment  —  for  railway,  478. 

mention  —  "  device"  on  ballot,  048. 

Evidence—  scientific  books.  880. 

Mandamus  —  to  compel  transfer  of  stock,  788. 

Marriage —  divorce —  "  extreme  cruelty,"  780. 

Mistake  —  reformation  of  married  woman's  deed. 


INDEX.  881 

Mortgage —  chattel  —  "deem  himself  In  danger,"  80S. 

Municipal  corporation  —  wasting  in  street,  850. 

Nofjligenoe —  of  travellur  at  railroad  and  highway  crossing,  880. 

premature  announcement  of  railway  station,  802. 

Negotiable  instrument  —  certainty  as  to  time  and  amount,  418. 

Nuisance —  injunction —  cotton-gin,  467. 

Railroad  —  duty  to  travellers  on  parallel  highway  near  croeaiag,  791. 

Statute—  "  rates  of  freight,"  058. 

penal  —  private  remedy  under,  10. 

Trespass  —  entry  by  owner  to  expel  occupant  of  land,  806. 

Water  and  watsr-oouna  —  percolation  —  reservation,  548. 
NUISANCE. 

Injunction  —  cotton-gin.]  The  erection  of  a  steam  cotton-gin  in  a  city, 
eighty-eight  feet  from  the  complainant's  residence,  may  not  be  prohibited 
unless  it  Is  clearly  Known  that  It  In  not  reasonably  possible  to  conduct  lb* 
business  so  that  it  will  not  be  a  nuisance.  Rome  v.  Martin  (78  Ala.  010), 
408. 

See  INJUNCTION,  1  ■  MUNICIPAL  CORPORATION,  896. 

ORDINANCE. 
Am  Injunction,  7  ;  Municipal  Corporation,  898  :  Raxlboas,  888. 

PARDON. 
After  expiation.}     A  pardon  after  expiation    of  the  offense  is   effectual  to 
restore  competency  as  a  witness.     Runnioutt  v.   Stat*  {18  Tex.  Ct.  App. 
498),  880. 

PARTNERSHIP. 
1.   fim4-!  profits.]  Merely  rfti»T<.ig-  profits  does  not  constitute  a  partnership. 

Parchen  v.  Andereon  (6  Mont.  488),  65. 
%.  Loan  for  profiti.]     The  loan  of  monfiy,  to  be  invested  in  trade,  the  borrower 
to  have  one-half  the  net  profits  therefor,  is  not  a  partnership.     OttBey  t, 
U  (44  Ark.  438),  614. 

PATMENT. 
See  Cixjukr,  814;  Mistake,  251. 

PERCOLATION. 

See  Watnb  and  Watbr  oocrbn,  54ft 

PRESUMPTION. 
See  Cabbies,  488;  Makriaqb,  749. 


Bee  Nbootiable  Instbumbnt,  589. 

PROXIMATE  CAUBE. 
Bee  Damasbs,  068.  728. 
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RAILROAD. 
nd  urn  Infiii  ttmgmmm  ]  Two  street,  cat* 
wen  being  drawn  by  a  single  hone,  in  charge  of  a  driver  on  the  front 
platform,  from  the  stables  to  the  repair  shops,  when  the  plaintiff,  a  lad  six 
years  old,  in  play  jumped  on  the  rear  platform,  and  fell  off  or  jumped  off, 
sustaining  Injury.  The  driver  knew  nothing  of  it.  Held,  that  there  was 
no  negligence  on  the  part  of  the  railroad  oompany.  BMop  v.  Union  ft. 
B.  Co.  (14  R.  I.  814),  38ft. 

3.  ordinance.]  A  city  ordinance  provided  that  cars  driven  in  the  Bame 

direction  should  not  approach  each  other  within  three  hundred  feet  except 
in  case  of  accident,  when  it  may  be  necessary  to  connect  two  cars,  and  also 
at  stations.     Held  Inapplicable.     Id. 

8.  of  traveller  at  crossing.]  A  traveller  about  to  cross  a  railroad  is  not 

relieved  from  the  doty  of  looking  both  ways  hy  the  omission  to  give  warn- 
ing signals,  of  the  fact  that  the  railroad  has  just  made  a  flying-switch. 
Ormthee  v   Boston  <e  Proeid&neo  BaOroad  Corporation  (14  R.  1  109),  854. 

41 premature  announoemant  of  station.]  A  railway  brakeman  announced 

a  station,  and  shortly  after  the  train  stopped,  but  short  of  the  station,  and 
in  tha  dark.  The  plaintiff  supposing  he  had  reached  his  destination,  gat 
off  as  soon  as  he  could,  but  after  the  train  had  slowly  started  again,  fell, 
and  was  injured.  Hdd,  that  the  oompanp  was  liable.  Xemphit  A  LOO* 
Rock  By.  Co.  v.  Striae/eUoui  (44  Ark.  822),  698. 

B.  Warning  signals  near  highway  crossing.]  The  statutory  duty  Imposed  on 
railroads  to  give  warning  signals  at  and  near  highway  crossings  is  intended 
for  the  benefit  of  persons  travelling  an  a  parallel  highway  as  well  la  those 
intending  to  cross  the  track,  Baiuom  v.  Chi..  St.  P..  Minn,  dt  Omaha 
By.  Co.  (62  Wis.  178),  718. 

«.  ■oooeasive  trains  at  highway  crossing.]  It  is  negligent  in  a  railroad 

company  to  run  trains  as  near  together  at  a  highway,  crossing  a»  to  make 
the  statutory  signals  unavailing  to  warn  travellers  on  the  highway.     Chi- 
•a«v  *  Bottom  lUinoit  B.  B.  Co.  v.  Boggi  (101  Ind.  533),  761. 
oW  fllWW,  408,  584,  081;  Ejbctmmiwv  476;  StATOTS,  ftSO, 

REFORMATION. 
Soe  Mibtakb,  464. 

REGISTRATION. 
Set  Dbbd,  88H. 

RELIQIOUS  SOCIETY. 
Dead  to  Catholic  bishop.]  Lands  were  deeded  to  a  Catholic  bishop,  his  suc- 
cessors and  assigns,  for  the  purpose  of  "erecting  thereon  a  Roman  Catho- 
lic church  and  other  buildings  pertaining  thereto,  or  to  be  exchanged 
therefor  or  used  In  the  purchase  of  other  property  in  the  town."  Having 
built  a  church  on  part  of  the  land.  Add.  that  he  might  sell  the  rest  to  pay 
a  debt  incurred  in  the  erection.     Blanc  v.  Alttmry  (68  Tex.  489).  880. 


RESERVATION. 
Bh  Watbh  and  Watbb-cotirb*,  MS. 
ROBBERY. 
Bee  CBntnr  al  Law,  256, 
SALE. 
■1.  OowdtUo— 1— w— Ungtttle  —  wjwer.j    A  sale  and  delivery?*  chattels,  on 
condition  that  title  shall  not  pass  airtil  payment  of  their  purchase- price, 
vesta  do  title  In  the  purchaser,  or  a  bona  fide  purchaser  from  him,  on  til 
performance  of  the  condition,  and  the  condition  is  not  waived  by  the  sailer's 
merely  talcing  the  purchaser's  notes  for  the  price.    HeiaboekU  v.  Zvffbaum 
(6  Mont.  844),  50. 

2.  Tasting  of  title.  ]     The  shipment  of  goods,  pursuant  to  a  contract  by  whioh 

the  consignor  was  to  pay  the  freight,  and  the  consignee  after  sale  was  to 
credit  the  consignor  with  the  proceeds,  does  not  vest  title  in  the  consignee. 
In  the  absence  of  a  bill  of  lading  or  notice  to  him  of  the  shipment.     Firet 
National  Bank  of  Selena  v.  MeAnareut  (S  Mont.  S2S),  SI. 
Set  Exbcotor  and  Adminibtratoe,  29. 
BEDUCTION. 

1.  Hvidenoe  —  pecuniary  ability  —  chastity.]  In  an  action  for  deduction 
evidence  of  what  defendant  had  told  the  plaintiff  he  was  worth  is  incom- 
petent, and  so  is  evidence  of  his  general  reputation  for  chastity.  Wutton 
v.  Walton  (58  Mich.  168),  111. 

9.  "Goodrepute" —  evidenoo  of  prior  anta.J  In  a  prosecution  for  seduction 
under  promiseof  marriage  of  an  "unmarried  female  of  good  repute,  under 
twenty -one  yean  of  age,"  evidence  of  prior  or  subsequent  specific  sets  of 
lewdness  with  third  persons  is  Incompetent.  Stale  v.  Braufleld  (81  Mo. 
151).  284. 

SLANDER. 

Words  not  actionable.]  Where  one  falsely  reports  to  third  persons  that  a 
clerk  In  the  employ  of  the  government  has  spoken  disrespectfully  of  his 
chief,  and  this  coming  to  the  knowledge  of  the  latter,  he  discharges  the 
clerk  in  consequence,  held,  that  an  action  of  slander  will  not  lie.  Knight 
v.  Blackford  (8  Mackey,  177),  773. 

STATUTE. 

1.  "Child."]  A  "child"  is  a  boy  not  above  fourteen,  or  a  girl  not  above 
twelve  years  of  age.     BeU  v.  State  (18  Tex.  Ct.  App.  53),  293. 

3.  Dower,  when  barred.]     Under  a  statute  barring  dower  if  the  wife  "vol- 

untarily leave  her  husband  and  go  away  and  continue  with  an  adulterer," 
dower  is  not  barred  where  the  husband,  under  the  pretense  of  joining  the 
Confederate  army,  abandoned  the  wife,  and  she  being  Informed  by  his 
relatives  that  he  was  dead,  married  another  man.  Payne  v.  Dotton  (81  Mo. 
145),  225. 
8.  "Owner."]  A  statute  enacted  that  the  "owners,  superintendents  or 
managers  "  of  factories  should  provide  fire-escapes  therein.  Held,  that  the 
tenant  under  lease  of  a  factory,  and  not  the  landlord,  was  the  "owner." 
Schoit  v.  Harvey  (105  Penn.  St.  222),  201. 
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STATUTE  —  Continued. 

4.  Owner]     A  statute  imposing  upon   the   owners   of  factories  mud  work- 
■hops  the  duty  of  providing  Ore-escapee  is  not  applicable  to  the  owners  of    - 
premises  in  possession  of  lessee...     Lee  v.  Smith  (48  Ohio  Bt.  458),  880. 

■.  Rate*  of  freight]  A  statute  authorized  railroads  to  charge  for  freight  "not 
exceeding  the  rate  of  fifty  cents  per  hundred  pounds  per  hundred  mile*." 
Held,  thmt  they  might  charge  fifty  cents  for  less  than  one  hundred  pounds 
Murray  v.  Gulf,  0.  <t  S.  V.  B.Co.  (68  Tex.  407),  650. 

4.  *Btrongly  corroborated."]  Under  the  statute  which  permits  a  convic- 
tion of  perjury  on  the  testimony  "of  one  credible  witness  corroborated 
strongly  by  other  evidence  as  to  the  falsity,"  the  other  evidence  may  be 
circumstantial  merely,  but  it  must  relate  to  a  material  matter,  and  taken 
together  it  most  produce  a  deep  conviction  upon  the  minds  of  the  court 
and  jury.     Hernandez  v.  State  (18  Tex.  Ct.  App.  134),  395. 

7.  Sale  or  gift  by  wife  to  husband  —  constructive  fraud.]  A  statute 
forbidding  a  sale  by  a  wife  of  her  separate  property  to  her  husband 
does  not  prevent  a  gift  of  the  same,  but  such  a  gift  is  voidable  for  con 
struetive  fraud.     Gain  v.  Ligon  (71  Oa.  BBS),  281. 

B.  "Bill  and  convey"  —  lease.]  A  statutory  power  to  a  married  woman  to 
"  sell  and  convey  "  her  lands,  as  if  unmarried,  authorises  her  to  lease  them, 
and  she  may  lease  them  in  conjunction  with  her  husband.  Warren  v.  Wag 
ner  (75  Ala.  138),  446. 

9.  Licensing  sale  of  liquors  —  discrimination.]     The  County  Court  having 

the  discretion  to  grant  or  refuse  to  grant  license  to  sell  intoxicating  liquors 
in  a  particular  locality,  having  licensed  some  applicants  may  not  arbitra- 
rily refuse  others  in  the  same  locality,  who  are  of  good  moral  character 
and  comply  with  the  statute.     Ex  parte  Levy  (48  Ark.  IS),  550. 

10.  Repeal  —  non-user.]  A  statute  cannot  be  repealed  by  mere  disussr,  but 
only  expressly,  or  by  a  subsequent  statute  necessarily  so  repugnant  that 
the  two  cannot  stand  together.  Homer  v.  Commonwealth  (106  Penn.  8L 
331),  531. 

Bee  Cabbikr,  061;  Constitutional  Law,  808. 

STATUTE  OF  FRAUDS. 
See  Gift,  87. 

STOCK. 

1.  Conversion  —  damages. J     Conversion  of  an  unindorsed  certificate  of  stock 

is  not  a  conversion  of  the  stock  itself,  and  justifies  only  nominal  damages. 
Daggetfv.  Dmi*  (53  Mich.  35),  81. 

2.  Fraudulent  transfer  —  attachment.  ]     A  transfer  of  stock  to  hinder,  delay 

and  defraud  creditors  Is  void  as  against  creditors  and  the  stock  is  liable  to 
attachment.     Beekwiih  v.  Bwrrough  (14  R.  I.  866),  808. 

3.  New  shares — corpus.]     New  shares  of  corporate  capital  stock,  constructed 

out  of  surplus  earnings  and  distributed  to  stockholders,  are  not  income, 
and  do  not  go  to  a  life  tenant.     Petition  of  Brown  (14  R.  I.  871),  897. 
See  Mandamus,  704. 


SUNDAY. 
See  Carrier,  584. 

80HETT. 
iImn  of  em*.]    A  release  of  one  of  two  sureties  releases  the 
half  the  debt.     Gordon  v.  Moor/  (44  Ark.  849),  60S. 

SURFACE  WATER. 
See  Water  and  Watrr-ooursb,  424,  715. 

TAXATION. 

Bzamptlon  —  —Ml  ]  A  cemetery  association,  exempt 
not  thereby  exempt  from  assessment  for  a  street  Improvement.     Lima  v. 
Cemetery  Aetoeiation  (42  Ohio  St.  126),  809. 

chnroh    lota.]     Vacant   lots  bought  by  the  authorities  of  a   church 

and  held  in  private  ownership,  in  anticipation  of  the  Increase  of 
the  city,  and  with  the  intention  of  possibly  erecting  thereon  a  church, 
school,  or  hospital  when  needed,  are  not  exempt  from  taxation  as  a  "  place 
of  public  worship,"  or  a  "charitable  invitation,"  or  "  property  used  for 
colleges  or  other  school  purposes."  Enaut  v.  Tan  Collector*  (86  La.  Ann. 
804),  14. 

TELEGRAPH  COMPANY, 
cipher  dispatch.  ]  For  non-deli  very  of  a  cipher  dispatch,  the  mean- 
ing of  which  is  not  known  or  explained  to  the  company,  a  telegraph  com- 
pany is  liable  in  the  same  damages  as  if  its  purport  had  been  apparent,  and 
where  such  dispatch  directs  the  sale  of  goods  owned  by  the  sender,  the 
measure  of  damages  is  the  difference  in  the  market  price  between  the  time 
when  they  would  have  been  sold  if  the  dispatch  had  been  delivered  and 
the  actual  sale.  Daughtery  v.  American  Union  Telegraph  Company  (75 
Ala.  108),  485. 

TRADE-HARK. 
1MB  hands.]  The  complainant  made  and  sold  "Morse's  Com- 
pound Syrup  of  Yellow  Dock  Root,"  in  bottles  in  paper  wrappers.  The 
defendant  subsequently  set  up  the  sale  in  bottles,  without  wrappers,  of 
"Dr.  Horse's  Celebrated  Syrup,"  those  words  being  blown  in  the  glass, 
with  labels  inscribed  "  Dr.  Morse's  Improved  Yellow  Dock  and  Sarsaps- 
rilla  Compound."  The  bottles  were  exactly  similar  In  site  and  shape  but 
the  labels  were  different.  The  complainant  made  his  preparation  under 
one  trade  name  and  sold  tt  under  another,  and  advertised  it  ss  "  sold  only 
In  quart  bottles, "  whereas  the  bottles,  although  known  in  the  trade  as 
quart  bottles,  held  substantially  less.  Held,  that  complainant  was  entitled 
to  an  injunction  and  account  of  profits.  Alexander  v.  Morte  (14  R.  I.  158), 
MB. 

TRESPASS. 
rv  by  ownsr  to  expel  occupant  of  land.]     The  owner  of  land  may  expel, 
with  reasonable  force,  a  wrongful  occupant,  without  being  liable  to  any 
civil  action,  although  he  may  be   liable  for  breach  of  the  pesos  or  for 
forcible  entry.     Beater  v.  Cod/nan  (14  K.  I.  119),  864, 


WAIVBB. 
See  Nbsotublb  UrwrKVMMsr,  686;  Sal*,  50. 

WAREHOUSEMAN. 
MMte  of  receipt]    The  transfer  of  a  w 
for  goods  on  storage  carries  title,  without  notice  to  him  or  agreement  by 
him  to  hold  for  the  transferee.     Burr  v.  He-rvey  (44  Ark.  301),  SM. 

WATER  AND  WATEB-COCTRSS. 

1.  Peroolatlon  —  reservation.]     A.  purchased  land  subject  to  the  reservation 

of  the  right  In  B.  to  conduct  water  from  a  spring-  thereon  to  his  adjoining 
land,  A.  In  good  faith  dug  a  well  on  his  own  land,  some  forty  feet  from 
the  spring,  and  the  subterranean  supply  of  the  spring  was  thereby  cut  off. 
Held,  that  A.  should  not  be  restrained.  Lybe't  Appeal{VX  Penn,  St.  838), 
542. 

2.  Surface  water — collecting.]     An  upper  land-owner  may  not  collect  the 

surface  water  in  channels  and  drains  and  tarn  it  iu  Increased  volume  on 
the  land  of  a  lower  owner  to.  his  detriment,  and  the  latter  may  defend  his 
landagamatitby  dam  or  embankment.     Orabtret  v.  Baker  (75  Ala.  91),  424. 

3.  ravine.]    A  land-owner  may  protect  his  land  by  an  embankment 

against  surface  water  flowing  through  a  ravine  which  ordinarily  is  dry. 
Ltuard  v.  Strom  (62  Wis.  112),  71S. 

WAT. 
See  LahDlord  k*m  Tenant,  154. 

WILL. 

1.  «  Hairs  and  next  of  kin  "  —  husband.]  The  husband  la  not  the  "  hair  or 

next  of  kin  "  of  the  wife,  within  the  ordinary  meaning  of  a  will  Jvint' 
Appeal  (106  Penn.  St.  176),  516. 

2.  "Haira" — widow.]  A  widow  is  not  the  "heir"of  her  husband   within 

the  ordinary  meaning  of  a  will.     Dodge'*  Appeal  (106  Peun.  St.  216),  519. 

3.  "Issue."]  Adevise  to  "the  male  issue  then  living  of  testator's  son"  in 

dudes  all  male  lineal  descendants  of  that  son,  then  living,  whether  of  the 
same  generation  or  not,  and  whether  tracing  descant  through  males  or 
through  females.  Widar  v.  /toitt  (105  Penn.  St.  300).  1ST. 
A.  Legaoy —  Interest  on.]  A  pecuniary  lppiry  for  support  and  maintenance 
draws  Interest  from  the  testator's  death.  ToKmmnd'i  Appeal  (106  Penn. 
St.  366),  598. 

See  Contract,  750. 

WITNESS. 
biant  —  competency,]  The  fact  that  a  female  child  of  seven  yean  of  age 
was  held  incompetent  to  testify  on  a  prosecution  for  attempt  to  hare  aamti 
intercourse  with  her  does  not  affect  her  competency  on  a  new  trial,  when 
sin  is  .above  eight  years  old.     Kelly  v.  Stats  (76  Ala.  SI).  432. 
See  CamiKAL  Law,  808;  Pakdon,  880. 
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WOBDa 
B  pawn."]  8«s  Cokctttdtiokal  Law,  851. 

"Ohlld."]  See  Statu™,  398. 

"  Contained  in."]  See  Inbcbamck.  344 

"Contract."]  See  Constitutional  Law,  268. 

":De«<Uy  weapon."]  See  Criminal  Law,  838. 

"Devloa."]  ,Sw  ELECTION,  640. 

]  S«e  COHsnnmaKAx  Law,  200. 
•  cmelty."]  Set  Marhiagb,  86,  161,  7B2. 

u  Haln  and  next  of  kin."]  Set  Will,  616. 

"Hafra."]  See  Will,  519. 

"lame."]  -Sw  Will,  197. 

"Ownar."]  See  Statute,  301,  S89. 

"  Ball  and  oonvay. "]  &e  Statute,  446. 

"Strongly  corroborated. "]  See  Statute,  390. 

"Taken in  act  of  adultery."]  See  Cbtmiwai,  Law,  ttS. 
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